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Executive Summary

Many developed countries in the world depend on temporary migrants to fulfil labour
shortages. Migrant workers, especially vulnerable ones, are in many instances not protected
from exploitation. Exploitation is associated with basic rights and entitlements being denied.

Migrant worker exploitation is a multifaceted issue, encompassing employment,
immigration, and other laws. This report addresses several key issues of and potential
solutions to the exploitation of temporary migrant workers, with a focus on jurisdictians
with which New Zealand normally compares itself — Australia, Canada, and the united
Kingdom. The research was conducted using secondary sources, and—>in “©articdlar,
government agency reports, non-governmental reports, academic research, \and media
reports.

Key legislative developments
Australia

Both the Australian federal and state governments have_ introduced legislation to protect
workers. At the federal level, the governrment|implemented the Fair Work Amendment
(Protecting Vulnerable Workers Act) and granted.the Fair Work Ombudsman greater power,
in response to high profile cases of'expititation. The Act increased penalties although these
only apply to an employer knowingly, exoloiting their workers, or in the case of franchisors if
they have a degree of influence aver the franchisee, and that they knew or could have
known that exploitation'wauld cccur.

Other initiatives,_include-changes to temporary work visas. The Temporary Work (Skilled)
visa subclzasswas'\replzced by the Temporary Skills Shortage visa, comprising two streams: 1)
a short-term stream and, 2) a medium-term stream. Under both streams migrant workers
depend.on.their employer for their right to work in Australia. The new visa category is seen
as making’it more difficult for skilled workers to obtain residency. Further, migrants have to
have a higher standard of English-language competency. Changes were also made to
working holiday visas. In an effort to address wage theft, working holiday makers have to
prove they were paid in compliance with wage laws. This move, however, places the onus of
proof onto the migrant worker. The government has also extended the right, when
conditions are met, for working holiday makers to work in Australia in areas of critical labour
shortages.

At the state level, New South Wales has introduced a Modern Slavery Act, but as of June
2019, the Act has been referred back to committee. Queensland, South Australia and
Victoria have introduced legislation requiring tougher standards for labour hire operations.
The Queensland government is also considering a proposed wage theft law.

Canada

A key development at the federal level is the Amendments to the Immigration and Refugee
Protection Regulation that came into effect in June 2019. What the Amendment does is give
migrant workers who have been abused the right to apply for an open work visa.



At the provisional level, approaches to address the issue of migrant worker exploitation
vary. Three provinces, in particular, are seen as taking “significant and innovative action” to
address exploitation: Manitoba, Nova Scotia, and Saskatchewan. For example, each
province requires employers to register before they can employ temporary migrant workers
in order to increase transparency.

United Kingdom

In 2015, the UK Modern Slavery Act came into effect. The Act criminalised individuals who
commit severe labour exploitation. There are, however, a number of weaknesses associated
with the Act and in 2018 the Modern Slavery (Victim Support) Bill was intfcduced.as a
private members bill to address some of the perceived failings. The Bill is’ currently before
the House of Commons.

The following year, the Government introduced the Immigration Act2016, which is seen by
many to ideologically oppose the Modern Slavery Act as ‘it\crirninaiises illegal workers.
Hence, it is seen by some, to undermine the government’s attempts to address modern
slavery.

At the local level, the Local Government<Authority \is encouraging councils to mobilise
communities and raise awareness of modern slavery. The Authority has published a guide
on the statutory obligations of councils_To-tzate there is little information available on the
effectiveness of initiatives intraduced by'the Local Government Authority,

Other key initiatives

The Australian govelriment established a Migrant Workers’ Taskforce, the purpose of which
is to identify ways in-which the government can address migrant worker exploitation. In
2019, thé-Taskfoice” proposed 22 reforms including changes to legislation, increased
penaities, and the introduction of criminal sanctions. The government also established an
lnter-agency Assurance Protocol to support and encourage migrant workers to report
exploitztion without the fear that their visa would be cancelled. However, it has been found
that such assurances are based on an informal agreement and that they could be exposed to
the risk of deportation.

In 2018, the Canadian government launched a Migrant Worker Support Network in British
Columbia. This is a pilot programme, bringing together a range of stakeholders including
migrant workers, to work together on ways to enhance the protection of migrant workers.
The pilot is scheduled for completion in March 2020 after which it may be expanded to
other provinces.

The key developments in the United Kingdom are the establishment of an Independent Anti-
Slavery Commissioner role and a Director of Labour Market Enforcement. The Anti-Slavery
Commissioner is responsible for undertaking initiatives to end modern slavery in the United
Kingdom. The Director of Labour Market Enforcement is also tasked with tackling modern
slavery, as well as regulating the licensing of labour providers and recruitment agencies.

Vi



Mechanisms Supporting Migrants Coming Forward

A range of mechanisms and tools has been developed to encourage migrant workers to
come forward and speak about their abuses. Some of the tools operate directly by
facilitating migrant workers’ contact with relevant authorities, whereas others work
indirectly by encouraging public awareness of modern slavery. These include helplines,
online reporting tools, and apps.

Helplines and tip lines range from offering advice to workers to reporting sébvices. For
example, the Modern Slavery Helpline in the United Kingdom can be used. by migrant
workers to request support from relevant authorities.

Australia and Canada utilise online reporting tools more so than heipiires. These largely
operate on an anonymous basis. In Australia, an onlinecAnonymsois Report tool was
introduced in 2016 and by early 2018, had been used more than 200,000 times (the tool is
not only for migrant workers).

A particularly useful technological development,is the\introduction of mobile phone apps.
Some apps focus on migrant workers whereas-others are designed for consumers and the
public with the purpose of educatingaind reporting exploitation. The apps range from being
general to focusing on a specific industry-oi for a specific purpose such as reporting and
tracking. Criticism has been"made\about the use of apps as it has been found that the
information reported via.the apps did not lead to any significant action. Another criticism
has been the level ©of surveillance involved in the use of apps. For example, one app is
designed to use the 'geoa-location services on a worker’s cell phone to track where they are
at a job site:

There have beeh several campaigns operating in the United Kingdom to raise awareness as
to-the nrevalence of modern slavery. While the campaigns are a component of a multi-
plaiforrn to address modern slavery, alone, they have not appeared to have led to a
guantifiable reduction in modern slavery.

While immigration firewalls are seen to protect temporary migrant workers, none of the
three countries employ firewalls to prevent interaction between immigration enforcement
and labour inspectorates. An immigration firewall is a form of protection wherein
information gathered by social services, for example, is not used for immigration
enforcement purposes. Australia requires linkages between immigration enforcement and
other public services; these linkages are seen to operate in favour of the employer at the
expense of migrant workers. Canada has a complex and negative history with firewalls, but
in recent years has implemented sanctuary city policies. In the United Kingdom, there have
been reports that data sharing between government agencies was undermining public
safety and public services.

Employer sanctions
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Under the Australian Migration Act 1958, the government can impose sanctions against
employers who exploit migrant workers. In 2018, the Migration and Other Legislation
(Enhanced Integrity) Act was passed — the amendments require the minister to publish
information on a sponsor who has failed to meet their Sponsorship Obligations. There are
limitations associated with both in that they only apply to sponsored migrants and thus
exclude international students. The Fair Work Amendment (Protecting Vulnerable Workers)
Act 2017 also introduced provisions that increase sanctions for employers exploiting their
workers. The Migrant Workers’ Taskforce sees the penalty levels as being insufficient to
deter wrongdoing.

In Canada, effective 1 December 2015, employers who exploit migrant workers are subject
to stricter penalties including stand-down periods and financial penalties.

The UK Modern Slavery Act 2015 goes someway to sanctioning employérs for serious
offences but does little to address minor forms of exploitation. This is'because the United
Kingdom government frames the issue as modern slavery with_a competing emphasis on
criminalising illegal workers.

Summary

Many of the initiatives introduced in_the three\countries are relatively new and hence, it
would be premature to try to assess their\eitectiveness or lack thereof. Nevertheless, it is
important to investigate the existing inteinational approaches, levers, and tools that can
and should potentially be“zonsidered in order to address migrant worker exploitation in
New Zealand. Notwithstanding, as most initiatives are recent, their impact and subsequent
evaluation is limited,
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1. Introduction

Migrant worker exploitation is a multifaceted issue, encompassing employment,
immigration and other laws. This report examines how jurisdictions with which New Zealand
normally compares itself — Australia, Canada, and the United Kingdom — are addressing the
exploitation of temporary migrant workers. Each of these countries is reliant on temporary
migrant workers to supplement their labour market. In Australia, for example, temporary
migrant workers (excluding New Zealanders) make up around 6% of the labour nvarket
(Commonwealth of Australia, 2019). Across all three countries, temporary migrant.workers
fill gaps in the low-wage sectors, and it is in these sectors where deliberate-anad-systematic
exploitation is most common.

Exploitation is associated with basic rights and entitlements being denied~Even when such
rights and entitlements are specified in written contracts, they. a2ie_not always enacted,
enforced and/or protected. When these are not isolated instances-and when exploitation
becomes deliberate and systematic, society has a serious probleir.

In this report, we seek to understand the effectiveness-of the policies, frameworks, and
initiatives each government has implemented_to support migrant workers, as well as the
enforcement and compliance mechapisms, in piace to address employer behaviour. Of
importance is what international Eest-practice approaches, levers, and tools can and should
be considered in order to agqress \rigrant worker exploitation in New Zealand. From the
onset, it should be noted <hat the-initiatives that each government is introducing are all
relatively new.

While our focus s “orn_temporary migrant worker exploitation, we also discuss the
introduction._and implementation of a Modern Slavery Act in Australia and the United
Kingdem, and)the proposal for such in Canada. The proposal to introduce a Modern Slavery
Act.iivtlie United Kingdom was fundamentally concerned with an attempt to address labour
exploitation. Over time, the dominant narrative has turned to issues with transparency in
supply chains. Issues relating to transparency in supply chains fall outside the scope of this
report and will only be discussed where they are relevant to migrant worker exploitation.
The United Kingdom Modern Slavery Act is one of the most prominent measures that the
British government has taken to address labour exploitation, and so warrants detailed
discussion.

The report structure is as follows. In section 2, we discuss how we conducted the research.
Section 3 presents the key legislative responses to the exploitation of temporary migrant
workers in Australia, Canada, and the United Kingdom. Section 4 discusses other key
initiatives that are not encompassed by legislative developments. Section 5 is devoted to
the mechanisms, which support migrants coming forward including the legal principle of
immigration firewalls as a specific form of pursuing and protecting basic human rights
without fear, for immigrants, apprehension and/or deportation. The 6th section discusses
sanctions imposed on employers who exploit migrant workers. The final section, section 7,
provides a summary of issues covered in the report.



2. How the Research was Conducted

Australia, Canada and the United Kingdom each have a form of immigration and labour
market regulation that is broadly similar to New Zealand. These three countries provide a
useful site of analysis in: 1) examining the responses by the respective governments, as well
as non-governmental organisations, unions and others, in addressing exploitation; and 2)
evaluating the effectiveness of initiatives introduced. This research was conducted in
conjunction with research into the nature, extent, drivers, and consequences of migrant
worker exploitation in these three countries, as well as in New Zealand, a l‘@ e
employed the same research approach.

2.1 Search Methods

In order to ensure both adequate breadth and depth of analysis e d a number of
primary search terms as a guide for finding material. These e red with a location
and any further qualifying information where required ( i .

FIGURE 2.1: Search methods: Terms and locations @

Location

Search termis

Primary locations:
Australia
Canada
United Kingdom

Primary search\terrias:
Migrant'exploitation
Temporary-inigrant
Worker“exploitation

Labour abuse :
Secondary locations:

Slavery Australian states or

Forced labour

territories

Canadian provinces
or territories

England
WEIES
Scotland

NlAvthhAavia leaAlAanA

Resource-specific
W EUEIEH

« e.g., legislation,
reports, statistics,
articles etc.

These terms, and various combinations of terms, formed the basis through which relevant
information was identified.

The research focused on finding and analysing material from the following four types of
sources:

1. Government agency reports
2. Non-governmental organisations (NGOs)
3. Academic research



4. News media

First, government reports (for example those published by the Home Office in the United
Kingdom, Employment and Social Development Canada, or agencies with specific purposes
like the Fair Work Ombudsman in Australia) were used to gather information on policy
changes and other initiatives.

Second, the research utilised reports from NGOs, which provided further background
information and critical perspectives on government policies.

Third, academic research was sourced to provide analysis and further detail on gevernment
responses and initiatives. It should be noted that there is limited academicresearen to date
due to how recent some of the initiatives have been implemented.

Lastly, we searched media publications, which served the cuaal puitose of providing
available details of recent initiatives often not yet fully covered. in _sther sources and, in
some cases, providing testimonies from stakeholders”Ahat. wewse” not easily accessible
elsewhere.

Throughout the report, we use boxes to provide factuai information on initiatives or to
further highlight material. We now go o~ to discuss key legislative developments, which is
the fundamental framework in addressing'migrant worker exploitation.



3. Key Legislative Developments

As temporary migrant worker exploitation has become widespread in Australia, Canada and
the United Kingdom, their respective governments have taken legislative steps to address
the issue. The legislative initiatives vary between countries, and so this section is divided
accordingly. Because the status and treatment of temporary migrant workers are influenced
by employment, immigration and, in some cases, criminal law, this section engages with a
wide number of initiatives. Although no single approach has emerged as a remedy to_the
issues around temporary migrant worker exploitation, there have been somg fpositive
developments, while other approaches have led to unintended consequences.

3.1 Australia

In recent years, the Australian federal and state governments }iave introduced legislation
that aims to protect workers — both domestic and migrant. \Legislative changes have
coincided with increased media attention on the expioitation>of temporary migrants
(Clibborn & Wright, 2018). In what follows next~we\ discuss legislative changes the
Australian Government has introduced in orderto addiess issues related to migrant worker
exploitation. Table 3.1 provides a summary<ai-key initiatives and their main outcomes, and
the subsequent text elaborates on them.

TaBLE 3.1: Key initiatives to address explditation

Key initiavives Main outcomes
Introduction of the Nicdern Slavery Act 2018 Companies required to release a public statement
on the risks of slavery in their supply chains.
=
"% Fair Work Ameanament (Protecting Vulnerable Increased penalties for non-compliance with
] Workers) Ac: minimum wage requirements.
oo
[7)
‘:v Introduction of Temporary Skill Shortage Visa Applicants must meet higher standards
g Visas tied to employers.
u Charges to requirements for Working Holiday Onus is placed on migrant workers to prove they
Makers program are paid in compliance with wage laws.
N Labour hire legislation Introduces tougher requirements for labour hire
2 companies.
o
'§° Proposed wage theft law (Queensland) The Queensland Government proposes making
° wage theft a criminal offence. Recommends that
};6 changes must be implemented by the Federal
» Government.



3.1.1 Legislative initiatives at the federal level

The Fair Work Amendment (Protecting Vulnerable Workers) Act

The Fair Work Act 2009 is the key legislation in Australia governing employee—employer
relationships. It provides minimum entitlements and ensures fairness at work.

In response to high-profile cases of the exploitation of vulnerable workers (including
migrants), such as the 7-Eleven case, the Australian Federal Government sought to increase
protection for all workers. In the 7-Eleven case, migrant workers were being systematically
underpaid, wage and timesheet records falsified, with some workers required to\return) a
proportion of their wage in cash under a “cashback” scheme. The Fair Work Armzndineént
(Protecting Vulnerable Workers) Act, which came into effect in August 2817, increased
maximum penalties for non-compliance with minimum wage requiramients (Clibborn &
Wright, 2018). The liability for underpayment of wages was exteaded to inciade franchisors,
holding companies and their officers, whereby, under certain circumsiances, they are liable
for breaches of employment regulations.

FAIR WORK AMENDMENT (PROTECTING VULNERABLE WORKERSLACT
The Amendment Act made the following key changes to the Fair Work Act 2009:

e increased penalties for “serious contraveitions” of workplace laws including asking
employees for cashback;

e increased penalties for non-carpliance by employers in regard to record keeping and
providing pay slips;

e introduced penclties for providing incorrect information or hindering investigations by
the Fair Work Ombudsman.

An individua! can be fined up to AU$12,600 per contravention and a company up to
AUSG3,000 per contravention (Fair Work Ombudsman, 2019). In cases of “serious
contravention” an individual can be fined up to AU$146,000 per contravention and a
compary up to AUS630,000.

In 201617, over AUS4.8 million was imposed by the courts against “businesses, directors
and accessories [for example HR managers]. This is a 66% increase on total penalties
ordered in 2015-16 ($2.9 million)” (Workforce Guardian, 2019, para. 1).

The Fair Work Ombudsman was granted greater evidence-gathering powers, with the onus
of proof placed on employers to provide the required documentation.

However, the new maximum fine only applies if an employer knowingly and systematically
underpays their workers (Clibborn & Wright, 2018) and is likely to require the Fair Work
Ombudsman to investigate an employer on more than one occasion. Moreover, the liability
of a franchisor and holding companies will only occur if they have a significant degree of
influence over the franchisee, and they knew or could have reasonably known that the
exploitation would occur. Franchisors can escape liability if they have taken “reasonable
steps” to prevent the incident from occurring. Clibborn and Wright (2018) argue that the
government acted like it is doing something without truly doing so, and in particular that




initiatives are “inadequate because the policy measures are targeted at a very narrow group
of highly visible organisations without systematically addressing the causes and prevalence
of underpayment of temporary migrants” (p. 16). In regard to cashback schemes, the Act
also prohibits employers from “unreasonably requiring employees to make payment”
(Commonwealth of Australia, 2019, p. 63).

The Australian Council of Trade Unions argued that many workers rely on the narrow
protections of universal law (Australian Senate, 2018). The binary employer—employee
relationship that the Fair Work Act 2009 protects means that few workers are being
covered. The employment landscape in Australia consists of continually changing cocmplex
labour management structures (gig work, labour hires, outsourcing, and frarichising). Gig
work, for example, is regulated by commercial law, which carries no minimuri pay or
employment safety nets (Australian Senate, 2018).

Introduction of the Australian Modern Slavery Act (2018)

Following the establishment of the United Kingdom’s Madern Siavery Act 2015, and with
reference to the Commonwealth of Australia’s Joint Standing’Committee on Foreign Affairs,
Defence and Trade’s 2013 report, Trading Lives: Wiodern Day Human Trafficking, the
Australian Federal Government in 2017 launch2d an inquiry into establishing a Modern
Slavery Act. During the inquiry process; thie\committee “heard particular concerns about the
risks of labour exploitation, particulariy-amorig migrant workers in Australia... [and] heard
evidence linking visa conditietis,leveraged by unscrupulous employers to exert control, to
an increased likelihoodof wulnerability to modern slavery offences and exploitation”
(Commonwealth of AGstralia; 2018a). The findings of the inquiry — Hidden in Plain Sight — set
out the final recommendations for an Australian Modern Slavery Act (Commonwealth of
Australia, 2017). !t~was based on 225 submissions from a range of domestic and
internationaistakéholders and from 10 public hearings. The Modern Slavery Act was passed
on A0-Degcember 2018 and came into effect on 1 January 2019 (Armstrong, 2018; Business &
HumarmRights Resource Centre, n.d.).

The Australia Modern Slavery Act 2018 applies to companies with an annual revenue over
AUS100 million, approximately 3,000 entities across the country (Commonwealth of
Australia, 2018). The Act makes it mandatory for companies to release a publicly available
statement every 12 months, beginning from 2020, on the risks of modern slavery occurring
within their supply chains and the actions the company has taken to assess those risks
(Commonwealth of Australia, 2018a; Ernst & Young, 2018).

Introduction of a Temporary Skills Shortage visa

In March 2018, the Temporary Work (Skilled) visa subclass 457 was replaced by the
Temporary Skills Shortage visa (TSS visa) (subclass 482) (Mares, 2018). Increasingly, the 457
visa was seen as “a proxy pathway to permanent residency” and the introduction of the TSS
visa was seen as a way to revert “back to its fundamental purpose, short-term needs”
(Mares, 2018, p. 4).

The Temporary Work visa allowed migrant workers to work in Australia for up to 4 years for
their approved sponsor. The TSS, in contrast, comprises two streams: 1) a short-term



stream, which grants migrants a 2-year visa which can be renewed once; and 2) a medium-
term stream under which migrants can gain a 4-year visa with a potential pathway to
permanent residency. Applicants for both streams must have at least 2 years’ full-time work
experience that is relevant to the job. Migrants in both streams depend on an employer for
their right to work in Australia. The medium-term TSS visa holders are potentially
vulnerable, as migrants now have to work for an employer for 3 years, as opposed to 2
years, in order to apply for permanent residency.

In comparison to the 457 visa, applicants for the TSS visa must meet a greater standard of
English-language competence — under the International English Language Testihg. System
(IELTS), applicants must achieve a status of “competent” English in speaking, reading,
listening and writing (a minimum score of 6 in each component of IELTS) {Mares, 2018).
These changes make it more difficult for skilled workers on tempoiary-visas to obtain
residency (Mares, 2018). While introduction of the TSS visa was nét-a diréct consequence of
the exploitation of migrants, Mares (2018) argues that the-changes were created to extract
more value from migrants rather than making changes thatwould-venefit them.

Addressing wage theft for working holiday makers

In a step to address wage theft, those werking-hcliday makers wanting to extend their visas
for a second year under the 88-day-r(re “have.to prove they were paid in compliance with
wage laws for work performed after 1. Gecember 2015 (Clibborn & Wright, 2018). Following
findings from governmental inguiries\.and academic research on wage theft, the change was
enacted to help prevent.temporary migrant exploitation (Cash, 2015; Clibborn & Wright,
2018). In May 2015, /then-Assistant Minister for Immigration and Border Protection, Senator
Michaelia Cash;argued_that the existing arrangements between backpackers and their
employers—created..a> perverse motivation for visa holders to agree to poor working
conditions in @rder to secure a second visa (Cash, 2015). Under this new rule, it is suggested
thatworking “holiday makers will no longer be incentivised to accept substandard
cariaitions.

Clibborn and Wright (2018) argue that the change places the onus of proof onto the
temporary migrant and thus creates a penalty for them if they fail to do so. Consequently,
this could create a situation where workers who are underpaid will be denied a second-year
visa. According to Safe Work Australia (2017), backpackers who are working in rural areas in
order to obtain a second working holiday visa (88-day rule) are most vulnerable to unsafe
working conditions.

In 2019, the Australian Government announced further changes to the working holiday visa
scheme. From 1 July 2019, those on subclass 417 (Working Holiday) and 462 (Work and
Holiday) visas, who complete 6 months of specified work in areas where there is a critical
labour shortage, will be qualified to apply for a third visa. In short, those seeking a third visa
must have undertaken 3 months of specified work in their first year and 6 months in the
second year.

! The 88-day-rule refers to working holiday makers who have worked for at least 3 months in agriculture and
related industries (visa subclass 418).



3.1.2 Legislative and other developments at the state level

The New South Wales Modern Slavery Act

The New South Wales Modern Slavery Act was passed into law in June 2018 by the New
South Wales State Parliament (Ernst & Young, 2018) and was to take effect 1 July 2019. The
Act applies to entities with employees in New South Wales, which are not reporting under
the Federal Act and which have an annual revenue over $50 million (Ernst & Young, 2018),
and thus this Act has a much lower threshold. Entities are required to disclose the
organisational structure and the due diligence processes they have undertaken to-assess
and manage the risk of modern slavery in their supply chain. Penalties of up-to AUSY.1
million apply for businesses that do not comply with the Act (Redmond, 2618). Hawaver, in
June 2019 it was announced that the Act was referred back to committee forreview due to
defects.

Tougher standards for labour hire operators

The Queensland, South Australian, and Victorian state “pariidments have introduced
legislation that requires tougher standards for labour hire. cperations (Clibborn & Wright,
2018). In 2017, legislation was passed in_both the\ Queensland and South Australian
parliaments that took effect in early 2018. In-Victoria, the legislation passed in June 2018
and is due to commence no later than-Novemher 2019 (Coors Chambers Westgarth, 2018).
One of the 22 recommendations'\rnadée bythe Migrant Workers’ Taskforce was that the
Australian Government eStabiish| a~ National Labour Hire Registration Scheme
(Commonwealth of Austialia, 2019).

Under the Queenslahd Labeur Hire Licensing Act 2017, employers are required to use
licensed labouri-hire-sefvices which have demonstrated compliance with regulatory
requiremeérits. \Faildre to uphold the requirements of the Act will result in employers being
stripped \of thajr ability to operate. Similarly, the Victorian and South Australian legislation
also, réquires that labour providers operate with a licence and that the users of labour
providers only deal with registered providers (Coors Chambers Westgarth, 2018). The
licences are valid for 1 year in Queensland, 3 years in South Australia and indefinitely in
Victoria. Operators who provide labour without a license will be subject to financial
penalties (individual penalties of up to AU$140,000 [Victoria] or body corporate penalties of
up to AUS507,000 [South Australia]) and, in South Australia and Queensland, are also
subject to imprisonment.

Nevertheless, unions argue that labour hire companies will continue to ignore workplace
laws because they are confident that their workers do not know the law or are too
intimidated to fight for their rights (Clibborn & Wright, 2018).

Proposed wage theft law (Queensland)

A Queensland parliamentary inquiry estimated that more than one-in-five Queensland
workers were paid less than they were entitled to, and, as a consequence, the cost to the
Queensland economy from the wage underpayment could be more than AUS2.1 billion
annually (Education, Employment and Small Business Committee, 2018; Queensland



Government, 2019). In February 2019, the Queensland Government responded to one of
the 17 recommendations made within the report and announced its support for making
wage theft a criminal offence (Queensland Government, 2019). The government will work
alongside stakeholders in order to determine the best way to act on the recommendations.
Further, Industrial Relations Minister, The Honourable Grace, stated that 12 of the 17
recommendations needed to be considered by the Federal Government: “It’s time for Scott
Morrison to show some leadership and take action” (Palaszczuk & Grace, 2018).

Currently, the non-payment of wages is considered a civil offence under the Industrial
Relations Act 2016 (Qld) (IR Act) (Education, Employment and Small Business Coramittee,
2018). The IR Act has established baseline employment conditions and set-out bargaining-
process requirements to ensure Queensland workers have protections of “wages and
conditions. The IR Act applies to the employers and employees towhom,the Fair Work Act
2009 does not apply. In June 2018, the Office of Industrial Reiatichs estimated that
approximately 250,000 workers are covered by the industrial “wreiations system. The
maximum fine for non-payment of wages is AUS$25,230 and \for'sham contracting up to
AUS$11,750. When the employer is a corporation,(thése maximum penalties can increase
five-fold.

3.1.3 Summary

The focus on addressing migrant vwarket expioitation in Australia at the provincial level has
largely occurred in Queensland where-the government has initiated several changes. In
particular, Queensland_is @ key eriployment location for working holiday makers. The
Queensland Governynent is putting forward recommendations to the Federal Government
from the inquiry they undertook into wage theft in Queensland. For changes to be effective,
both in terms_of \content and for enforcement purposes, changes need to be introduced at
both federal and\state level.

At the'federdl level, several of the initiatives introduced are recent and hence it is difficult to
judge\their effectiveness. Along these lines, the Salvation Army-Freedom Partnership (2017),
in\their submission to the inquiry to establish a Modern Slavery Act, stated: “efforts
undertaken to protect vulnerable workers thus far are positive steps, but they do not go far
enough to establish adequate protections for individuals who are vulnerable to all forms of
labour exploitation, including modern slavery” (p. 53).

3.2 Canada

Temporary labour migration into Canada falls under the Temporary Foreign Worker (TFW)
Program. Work visas issued under this programme are employer-sponsored visas. In 2017,
approximately 79,000 visas were issued (Government of Canada, 2018).

The TFW Program has been in place for over 50 years and in the past 2 decades it has been
restructured several times to limit permanent migration and encourage temporary
movement. (See: Understanding the Exploitation of Temporary Migrant Workers for
information on the history and current structure of the TFW Program.) According to the
OECD (2016), the TFW Program is renowned for its flexibility and constant reshaping to
match the needs of the Canadian labour market. Although this can undoubtedly be taken as



a measure of success in terms of government responsiveness to employers, most often such
changes either have negative, or at best neutral, effects on workers themselves. The TFW
Program has been described as having “racist foundations” (Ramsaroop & Smith, 2014,
para. 2), and being, at best, a “necessary evil” (Alberta Federation of Labour, 2012, para. 1);
it has even been described as “broken” by Justin Trudeau (2014, para. 16), then leader of
the Liberal Party.

In recent years, there have been several initiatives introduced to address issues with the
TFW Program and labour migration generally (see Table 3.2). The most recent was a
proposal for an open work permit programme for migrants who have beeri exploited.
Initiatives have also been introduced at the provincial level; these tend te-revoive arslnd
improved workplace legislation.

This section documents and describes the most prominent deveispmerits-that have taken
place and discusses where legislative developments have been mostpesitive.

TasLE 3.2: Key initiatives to address exploitation

Key initiatives Main outcomes
Amendment to the Immigration and Refugee Open werk visas will be granted to migrants who
c Protection Regulation <an prove they have been exploited by their
= O ernployer.
g L:‘; ploy | |
2 & Proposal for a Modern Slavery Act Proposal for companies to release a public
2 statement on the risks of slavery in their supply
chains.
Worker Recruitmert 2nd Protection Act Employers and recruiters are required to register
S (Manitoba) with the provincial government, recruitment fees
"_*?, are banned and financial penalties introduced.
)
:‘P Worker Recruitment and Protection Act (Nova Employers and recruiters are required to be
‘:‘, Scotia) licensed by the provincial government, recruiters
g pay a bond and recruitment fees are banned.
3 Foreign ‘Worker Recruitment and Immigration Contains strong worker-protection and anti-
| A Services Act (Saskatchewan) exploitation provisions.

-

3.2.1 Legislative changes at the federal level

Developments at the federal level include the introduction of open work permits for
vulnerable workers and the proposal for the introduction of a Modern Slavery Act.

Amendments to the Immigration and Refugee Protection Regulation

The Canadian government recognises that employer-linked work visas can lead to power
imbalances, and by extension they can create “conditions under which risks of abuse could
be higher. Among these conditions are the structural and financial barriers to mobility for
migrant workers experiencing abuse, or at risk of abuse, related to their employment”
(Government of Canada, 2018, para. 2). Amendments to the Immigration and Refugee
Protection Regulations (Section 207.1), which took effect in June 2019, provide migrant
workers who are being physically, sexually, financially, or psychologically abused the right to
apply, through a designated agency, to Immigration, Refugees and Citizenship Canada for an
open work visa.
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The amendments also seek to reduce the risk of those being exploited finding a new job
without authorisation, i.e., working illegally, and to “facilitate the participation of migrant
workers experiencing abuse, or at risk of abuse, in any relevant inspection of their former
employer and/or recruiter, or otherwise assisting authorities (noting that this would not be
required) by reducing the perceived risk and fear of work permit revocation and removal
from Canada” (Government of Canada, 2018, para. 15). The amendments were first piloted
in British Columbia in 2016; up until November 2018, 51 authorisations were granted. In
addition, the migrant workers are exempt from the permit-processing fee and are not
required to have a job offer.

There is, however, concern that migrants will still experience exploitative conditicins before
they can apply for an open work permit and that the burden of proef pertaining“to their
exploitative conditions remains on them. The government estimates that thiey will receive
around 500 applications from migrants each year.

Consideration of a Modern Slavery Act

In December 2018, Canada made its first move tewards ‘the introduction of a Modern
Slavery Act via instigating into federal parliament Bill'C:423, described as “an Act respecting
the fight against certain forms of modern-slavery through the imposition of certain
measures and amending the Customs Tariff” [Bili C-423). At the time of writing, the Bill is
still only at the introduction and fitst réading stage,? and so it is unclear whether it will pass
and what it will look like if it does.

In its current form, Bil-C<423 largzly resembles the modern slavery acts currently in place in
Australia and the United Kirigdom, as well as the California Transparency in Supply Chains
Act. Thus, it too appears o focus more on supply-chain transparency as opposed to directly
addressing-exploitation within its domestic borders. Although the future of Bill C-423 is
unclear, the changes suggested in the text at the time of writing are positive, although, as
with the-UK"Modern Slavery Act 2015 and the Australian Modern Slavery Act 2018, the
Canadian government could introduce stronger measures and explore approaches other
than a soft-law disclosure regime.

3.2.2 Developments at the provincial level

Although several provinces in Canada have taken positive steps to improving the treatment
of migrant workers, success has been limited for two reasons. The first is that even though
provincial measures have gone some way to improving outcomes for and treatment of
temporary migrant workers, those measures still operate within the federal governing
structure of the TFW Program. The second major limitation results from the fact that the
provinces that have the highest standards for treatment of temporary migrant workers are
mostly those that employ the fewest migrant workers year on year. As a result of their
limited size, it is not possible to straightforwardly extrapolate successful programmes there
into possible policy approaches to addressing exploitation of temporary migrant workers in
New Zealand. That being said, as will be discussed in this section, the actual changes that

?> More information on the detail and progress of the Bill can be found here.
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have taken place are not idiosyncratic nor do they diverge from established best-practice
literature.

The approaches utilised to address migrant worker exploitation vary between Canada’s
provinces and territories. Some provinces have implemented some forward-thinking
legislation currently in place to address migrant worker legislation, whereas others have
given no recognition to the specific issues facing migrant workers. The most recent overview
of these developments can be found in the Canadian Council for Refugees (2018) report
Evaluating Migrant Worker Rights in Canada 2018. This report details the developmients in
each province and territory, and awards a grade for the progress and success of their
treatment of migrant workers. The council awarded A grades to three of Cariada’s provirices
and territories: Manitoba, Nova Scotia and Saskatchewan. An A grade is defined in the
report as meaning that state has taken “significant and innovative actien”.fc“address the
exploitation and treatment of migrant workers in their territory(Canadian Council for
Refugees, 2018, p. 3).

Manitoba, in 2009, became the first province in Canadaté _enact legislation that explicitly
sought to protect and improve the rights of\tempearary ‘migrant workers. The Worker
Recruitment and Protection Act (WRPA),<included grovisions requiring employers and
recruiters to register with the province.before being allowed to employ temporary migrant
workers. It banned the use of recruitment fees; and instituted “stiff penalties” for violations
(Canadian Council for Refugees,\ 2018, -p. 13). Significantly, the Manitoba Provincial
Government also negotiated with-the Federal Government to change the manner in which
Labour Market Impact-Assessments (LMIAs) function for workers in Manitoba. Instead of
functioning as they\co in.other provinces, where employers submit LMIAs and negotiate
directly with the-Federal”"Government to bring temporary migrant workers into jobs, the
Manitob# Gevernment has the power to vet employers and recruiters prior to them being
awarded\ LMIAs. This increases checks on employers and provides an extra level of
ceordination between provincial and federal authorities. The lack of coordination between
the provinces and Federal Government has caused several problems in the regulation and
enforcement of laws intended to assist migrant workers, and thus Manitoba’s legislation has
helped to counteract such issues.

Nova Scotia’s WRPA requires employers and recruiters to register and obtain licences
before employing temporary migrant workers and requires recruiters to pay a CAS5,000
bond similar in function to the system used in Saskatchewan. The WRPA prohibits the use of
recruitment fees; all licensed recruiters must be listed online in a publicly accessible
database (Canadian Council for Refugees, 2018). As the Canadian Council for Refugees
reports, however, Nova Scotia’s approach to temporary migrant worker protection is limited
by the lack of information being published by the provincial government on the efficacy of
its enforcement mechanisms.

Saskatchewan’s Foreign Worker Recruitment and Immigration Services Act (FWRISA)
contains strong worker-protection and anti-exploitation provisions. The Canadian Council
for Refugees (2018) describes the legislation as “the most comprehensive legislation in
Canada to counteract the vulnerabilities that migrant workers face” (p. 12). The FWRISA
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requires employers to register with the province, and recruiters to obtain a licence. Further,
a licensee is required to post a CAS20,000 (approx. NZ$22,020) bond, which can be used to
compensate workers if they have been exploited. Recruitment fees have been expressly
outlawed in the province, and recruiters are required to sign “transparent” contracts with
both employers and employees (Canadian Council for Refugees, 2018, p. 11). Saskatchewan
is unique in that it provides fully funded access to services to all migrants, regardless of their
status. This includes “information and referrals, counselling, interpretation, and
employment services” (Canadian Council for Refugees, 2018, p. 12). As yet, this funding
does not cover immigration services. This is arguably a significant oversight in any<ystem
aiming to protect and improve the rights of migrant workers; however, the Canadizn Council
for Refugees still views the system favourably.

Ontario: A key example of a positive measure is the Ontario Worker\Safety arid Insurance
Board, a provincial governmental organisation that aims to ensuire “migrant workers with
work-related injuries and illness have access to care and>benefits ‘toth in Manitoba and
when they return to their home country” (Canadian Councittor Reflugees, 2018, p. 14).

Ontario introduced legislation in 2009 that offeied sonie_improved protections for workers
employed through the now defunct Live-ir |Caregivers Program. “Bill 210,” or the
Employment Protection for Foreign Naticnals Aot (Live-in Caregivers and Others), 2009,
instituted a blanket ban on recruitmient fees for the hiring of live-in caregivers. It also
prohibited employers from forcing, workers to repay them for costs “incurred by the
employer in the course of-arranging to employ the foreign national,” illegalised the practice
of passport confiscaticin,\and \prohibited employers from taking any possessions from
workers in their employ (Faraday, 2012, p. 66). Although these were positive steps, they
only applied to\g-specific'subset of workers, and as Faraday (2012, pp. 66—67) discusses in
detail, weére-dep=rident on reactive, not proactive, enforcement and so only uncovered very
smali—aracunts of abuse. Faraday contends that proactive enforcement of both the
srovisions. of Bill 210 and any other similar legislation is necessary for adequate
enforcement to take place.

3.2.3 Summary

Canada is taking fewer steps than Australia to address migrant worker exploitation at a
legislative level, but the developments it has made thus far do suggest improvements in the
treatment of migrant workers are likely in the near future. The introduction of open work
permits for vulnerable workers is particularly promising and will have a significant net
positive effect on the treatment of migrant workers across the country. Similarly, increased
funding and support for community organisations will undoubtedly have net positive
impacts for migrant workers; however, their exact form and effectiveness is as yet
unknown.

The federal developments currently taking place in Canada should be closely monitored. If
they are successful and properly implemented, they may prove useful models. Similarly, the
approaches taken in Manitoba, Nova Scotia and Saskatchewan should be engaged with in
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greater detail to see what is useful, what is not, and what New Zealand can adopt to
improve the rights, protections, and experience of employment for temporary migrants.

While these developments represent significant positive movement towards better
protection of migrant workers, it should be noted that the three provinces that have the
highest standards of migrant worker protection in the country employ some of the smallest
numbers of temporary migrant workers. In 2017, the temporary migrant worker population
of Manitoba, Nova Scotia, and Saskatchewan combined amounted to just 4.4% of the
overall temporary migrant worker population in Canada (Canadian Council for Refiigees,
2018). These measures have been highly successful in some senses; however; their
applicability to the New Zealand context may be limited due to their narrow-ssopé:

This is not to say that such policies could or should not be adapted to(New Zealand. Indeed,
the majority of policies employed in these jurisdictions, which are‘not, cttirently in place in
New Zealand, could be beneficial to improving the rights andprotections-of migrant workers
in New Zealand. It is merely to say that they cannot be-straightferwardly adopted without
acknowledging their limitations.

3.3 United Kingdom

3.3.1 Legislative developments

Legislative developments that have ‘occurred in the United Kingdom in recent years are
focused on reducing exploitatian-and ‘siavery. There are two major pieces of legislation
relevant to this discussiont The\Maodern Slavery Act 2015 and the Immigration Act 2016.
Both of these Acts hiave changed the position of temporary migrant workers in the United
Kingdom. We now_go ‘en-to discuss both pieces of legislation as well as the Modern Slavery
(Victim Sugport)\Bill which has been introduced to address weaknesses in the Modern
Slavery Adt (see Table 3.3). We also address local government initiatives.

TABLE3.3: Key initiatives to address exploitation

Key initiatives Main outcomes
Modern Slavery Act 2015 Companies required to release a public statement
on the risks of slavery in their supply chains.

Modern Slavery (Victim Support) Bill A private members’ bill awaiting its second
reading. Seeks to address weaknesses in the
Modern Slavery Act and in particular the status and
support offered to victims.

Federal legislation

Immigration Act 2016 If a migrant is working illegally there is a restriction
on their rights.

Local Government Association Increased awareness of how local government can
help reduce slavery.

Local
government

Modern Slavery Act
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In 2015, the United Kingdom introduced legislation aimed at addressing and preventing
modern slavery. Its passage was described as a “historic milestone” by then Home Secretary
Theresa May, and, at the time, she argued that it was a vital step in the government’s plan
to rid the United Kingdom of all forms of modern slavery and similar exploitation (May,
2016).

It should be noted that the Modern Slavery Act 2015 did not actually contain any new
offences for the main issues it addresses. Offences such as slavery, servitude, forced and
compulsory labour, and human trafficking have been treated as criminal offences’in the
United Kingdom for many years. However, the Modern Slavery Act 2015 increased
punishments for these crimes and introduced a number of new, iegisiative.-and
governmental mechanisms for understanding and addressing the kinds.-of abuses ‘associated
with modern forms of slavery (Mantouvalou, 2018).

Since the passage of the Act, there has been a steady upwara trend in the number of
prosecutions for crimes relating to and involving mocern slavary, the most common
prosecutions being for labour exploitation. Althcugh it has not been long enough to
establish a strong trend, the jump from 80 prosecutions between 2016 and 2017 to 239
prosecutions between 2017 and 2018 suggests positive developments. However, there is a
significant mismatch between the number of convictions taking place and the number of
crimes being reported to the Nationa! Referral Mechanism®. For the 80 prosecutions
between 2016 and 2017, there were 3,146 referrals, and for the 239 prosecutions between
2017 and 2018 there were 5,145 reterrals.

Source: National Critne Agency, 2018.

One of the most\impartant provisions of the Modern Slavery Act 2015 is the establishment
of mechariisms, which enable victims of modern slavery to be awarded reparations from
theii-empiayers for the harm they have experienced. Specifically, the law includes
pravisionsallowing the courts to make “reparation orders” to employers and other people
convicted of offences under the Act. The government views this as a vital component of its
policy platform and there have been a number of cases where workers have been able to
receive reparation for their exploitation (Focus on Labour Exploitation, 2016).

In order to receive reparations, however, the employer in question must first have been
convicted of an offence under the Modern Slavery Act and have had a reparation order laid
against them. The Act requires a high standard of proof, and as a result, very few cases end
in conviction. As of November 2017, the most recent period of data at the time of writing
the current report, there had been no successful reparation orders made under the Modern
Slavery Act.* This means that even in rare situations of conviction, victims have thus far
been unable to receive any of the money owed to them.

® The National Referral Mechanism is the system by which victims of human trafficking are identified and
support provided.

* This information can be found in this link to parliamentary written answers and questions dated 19
November 2018.
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The Modern Slavery Act also introduced several provisions to improve oversight and
compliance within domestic supply chains. These are soft-law provisions which require
businesses earning more than GBP36 million per year to publish reports on their actions to
eradicate slavery from their supply chains. Labour supply chains are one of the primary, and
most complex, drivers of temporary migrant worker exploitation in the United Kingdom. The
government estimates that between 9,000 and 11,000 companies should be reporting
under the Act.

The Modern Slavery Act has faced criticism for the manner in which it frames the prebiern of
modern slavery. The Act focuses primarily on severe forms of exploitation, and this has been
argued to risk “obscuring the moral wrong of labour exploitation” (Mantouvaicu, 2618),
turning the focus away from all forms of exploitation in order to place focus only on the
most severe forms.

Mantouvalou (2018) argues:

A worker’s vulnerability may be due to individualhor structural factors. However, the
MSA [Modern Slavery Act] and the surroundinginolitical debate turn a blind eye to
the structural factors that create vulnerability'to, exploitation. This also obscures the
fact that there are sometimes Jegal {eraphasis in original] structures that create
vulnerability to exploitation. [para.\11)

Mantouvalou commends the Niodetn Slavery Act for criminalising individuals who commit
acts of severe labour exgpioitation; but since it has not been paired with an attempt to
address the structurai-facters which produce migrant vulnerability in the first place, she
finds that the Act is\ not.useful in addressing the issues of modern slavery and labour
exploitation in the United’Kingdom.

Modern Slavery {Victim Support) Bill

2018, the Modern Slavery (Victim Support) Bill was introduced as a private members’ bill
tc the Flouse of Lords. The Bill aims to address perceived failings within the Modern Slavery
Act, particularly focused on the status and support offered to victims of modern slavery.

The Bill proposes three broad changes to the Modern Slavery Act. First, it extends the period
of guaranteed support for victims from 45 days to 410 days. Second, the Bill introduces a
range of minimum standards for victim support ranging from accommodation assistance to
medical care. Lastly, it grants victims the right to remain in the United Kingdom for the
period of their recovery, if they choose to do so.

The Bill has moved through the House of Lords (at the time of writing this report) and is
currently awaiting its second reading in the House of Commons. As a private members’ bill,
it is not government policy; however, it has received wide support in both houses of
parliament (Adams, 2018). It has been remarked that if the government were willing to
guarantee their support for the Bill, it would “get cross-party support and [likely] be one of
the fastest pieces of legislation to pass the House of Commons” (Adams, 2018, para. 3).

Immigration Act 2016
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The Immigration Act 2016 introduced several provisions, which either undermined or
seemed to ideologically oppose the aims of the Modern Slavery Act. The most significant of
these was the criminalisation of illegal workers. The Immigration Act stipulates that if a
worker is found to be working illegally their wages can be confiscated as proceeds of
criminal activity (Fudge, 2018; Mantouvalou, 2018). There has been comparatively little
analysis of this development thus far; however, both Fudge and Mantouvalou argue that it
demonstrates the United Kingdom government’s lack of interest in addressing labour
exploitation, preferring instead to criminalise migrants and enact strict immigration
controls.

It has been argued that the criminalisation of illegal workers not only misattributés a isbour
market issue to immigration problems, but also undermines the.governraent's own
attempts to address modern slavery. Criminalising workers in suck~a mannei_drives people
into more vulnerable positions and increases rates of irregular ‘weik and trafficking rather
than reducing it. As it is put by Focus on Labour Exploitatici {2017}, being a migrant is not a
guarantee of vulnerability to exploitative work. Instead; migrant workers are made
vulnerable by the network of laws and enforcement practiceswhich restrict their rights. It is
this approach, not the act of immigration, which leads to migrant exploitation in the United
Kingdom and in destination countries acress tiie world.

Local government initiatives

Because Canada and Australia’s-paiitical’systems are built around a division of sovereignty
between federal and state goverriments, there are a wider range of initiatives being
employed on a smalier scale in both countries than in the United Kingdom. Like New
Zealand, the United\Kingdom operates with only a central government, and local bodies
have less capacityto design policies entirely on their own. Gardner (2018) summarises the
local government response to modern slavery as such:

in~contrast to the attention paid to national action, local implementation of policy
surrounding the Modern Slavery Act has until recently received little support or
resources. This is a problem because action at a local level contributes to the
prevention of slavery, the discovery of victims, supporting recovery, and creating
communities that are sustainably resilient against slavery. Yet to date, local action in
the UK has been substantially dependent on the proactive efforts of local policy
entrepreneurs. The multiple streams approach helps us in analysing why this is the
case. (p. 471)

There have, however, been a small number of positive changes at a local governmental level
particularly in relation to the local implementation of modern slavery legislation. In 2017,
the Local Government Association, in partnership with the Independent Anti-Slavery
Commissioner, published Tackling Modern Slavery: A Council Guide, which discussed the
statutory obligations, opportunities, and threats councils must deal with in the national
effort to end modern slavery.

The Local Government Association has also encouraged councils across the United Kingdom
to appoint a modern slavery representative, tasked with the primary goal of implementing
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the Modern Slavery Act and the aforementioned council guide in an effort to mobilise
communities and raise awareness of the issues at a local level. Unfortunately, there is little
information available on the extent or efficacy of this approach.

Lastly, in her 2018 overview of the current status of efforts to reduce modern slavery across
the United Kingdom, Gardner found that 42 multi-agency partnerships had been established
across the United Kingdom working towards ending modern slavery in their constituencies.
These approaches varied widely across the country, but there were several areas where
successful and active partnerships had been built, most prominently in Wales apd West
Yorkshire. Due to the lack of adequate governmental direction on these issues; cambined
with a lack of funding, these successful partnerships were largely sequestered 1o areas with
a population invested in the issue, combined with the efforts of local policy entrerrfeneurs.
In areas that lacked these factors, there was little to no measurable,success-in-building local
anti-slavery or anti-exploitation efforts (Gardner, 2018).

3.3.2 Summary

The Modern Slavery Act 2015, while well-intentioned, hassweak enforcement mechanisms
and does not seem to offer any significant_improvernents in support or protections for
migrant workers in the United Kingdom- Altheugh the number of prosecutions under the
Act is steadily increasing, which is enc¢guraging; the Act only deals with the most serious of
abuses, so it fails to legislate for many.of the'harms migrant workers experience.

In addition, some of the pgsitive effects of the Modern Slavery Act have been diminished by
the “hostile environmerit™ provisions of the Immigration Act 2016 which is both explicitly
and implicitly anti-migrant, THe consensus among migrant advocates and researchers is that
the recent legisiative-nrovisions and policies introduced by the government have been
informed/by-a'desife to cut immigration rather than to prevent labour exploitation (Ahlberg,
2018, Mantouvalou, 2018). Policies such as the targeting of “illegal working” and attempting
to. push~irregular migrants out of the United Kingdom by creating an undesirable
enyirooment for them have not been vindicated in evidence. Instead, they have made
irregularity a significantly more dangerous issue for migrant workers and driven some
further underground into positions of greater vulnerability. Moreover, policies put forward
by the United Kingdom government in an attempt to address modern slavery have done a
great deal to address the issue on an immigration level, and very little to address the labour
market-level causes of such exploitation (see Davies, 2018; Fudge, 2018; Lever & Milbourne,
2016).

As these flaws are being acknowledged, there is some movement both on a national and
local level in the United Kingdom to improve services for victims of exploitation and to
better address the existence of modern slavery. Although there is little evidence of the
efficacy of the Local Government Association’s efforts to increase awareness of modern
slavery, and there has been an implementation gap between the government’s intent and
the capacity of local authorities to enact new policies, the material they have produced is
positive. There is evidence of a wide array of multi-agency partnerships being developed
between stakeholders, local authorities, and councils across the United Kingdom.
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4. Other Key Initiatives

In this section, we discuss key initiatives, outside of legislative changes, that each
jurisdiction is introducing to address exploitation. Initiatives range from taskforces to
support networks established to unpack and address the exploitation of migrant workers.

4.1 Australia

Establishment of a Migrant Workers’ Taskforce

In October 2016, the Federal Government established the Migrant Workers’ Taskforce. The
series of underpayment scandals, including the 7-Eleven and Domineg’s\ Rizza "\ caSes
(Ferguson, 2019), revealed gaps in the Australian legal system, wherein workers-were not all
treated equally. The aim of the taskforce was to “identify proposals fer-imgrovements in
law, law enforcement and investigation, and other practical drieasures to more quickly
identify and rectify cases of migrant worker exploitation” (Commanwealth of Australia,
2019, p. 15).

MIGRANT WORKERS’ TASKFORCE
The taskforce focused on four key areas:

1. improve communication with visa ihclders;

2. boost enforcement of reguiaters to ensure compliance;

3. increase prevention and redress cf exploitation; and

4. address the effectiveness oi nolicy frameworks and regulatory settings.

Source: Commonwea'th of Australia, 2019.

The final repori;, veleased in March 2019, contained 22 proposed reforms. One
recommendation (s that legislation needs to be amended to ensure temporary migrant
workers are_protected by the Fair Work Act 2009 at all times (Commonwealth of Australia,
2019).-The taskforce recommended that penalties related to breaches of wage exploitation
under\the provisions of the Fair Work Act 2009 be increased and aligned to other business
laws, particularly consumer laws. Furthermore, the taskforce recommended that criminal
sanctions be introduced for the most serious forms of exploitative conduct — exploitation
which is clear, deliberate, and systematic.

The taskforce calls for the government to create a national registration scheme to track
labour hire firms across Australia (Commonwealth of Australia, 2019). In particular, the
scheme should focus on labour hire operators and hosts in four high-risk sectors —
horticulture, meat processing, security, and cleaning. Another recommendation was that
employers be banned from employing those on visas for a specified amount of time if they
have previously been convicted of underpaying migrant workers (Commonwealth of
Australia, 2019).

Allan Fels, head of the taskforce, argued that the Fair Work Ombudsman itself is not well
known or understood by many people, claiming that it was designed as an ombudsman
when it needs to be an enforcement agency (Ferguson, 2019). In its recommendations, the
taskforce recommends that the Fair Work Ombudsman be provided with the same
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evidence-gathering powers as other business regulators and with greater resourcing, tools,
and powers to undertake its function under the Fair Work Act 2009 (Commonwealth of
Australia, 2019).

Establishment of an Inter-agency Assurance Protocol

In September 2017, the taskforce announced the development of a new inter-agency
reporting protocol involving the Department of Home Affairs and the Fair Work
Ombudsman (Cash & Laundy, 2018; Commonwealth of Australia, 2019). The purpose of the
protocol is to support and encourage migrant workers to report workplace explaitation
without the fear of their visa being cancelled (Commonwealth of Australia, 2019}. nder'the
new protocol, migrant workers who have breached work-related visa corditions-will not
have their visas cancelled if the Department of Home Affairs believes they /have been
exploited; and if the migrant worker reports the case to the Fair WWork Qinbudsman, actively
assists in the Fair Work Ombudsman investigation, and commrits te the-visa conditions in the
future; and there are no other grounds for cancellation.

In April 2018, the Sydney Morning Herald reported<that thé-assurances made to migrant
workers under this protocol were actually fouriced on“an-informal agreement between the
Fair Work Ombudsman and the Department cf Home Affairs, and that migrant workers who
had sought protection under the Assuiance Protocol were actually being exposed to a risk of
deportation as a result (Gartrell, 2018). On.thé one hand, this is not definitive proof that the
Fair Work Ombudsman has acted i, bad-faith at any point, and indeed the Ombudsman has
demonstrated the efficacy©f the protocol by claiming that none of the 35 migrant workers
for whom it had been utilised had been deported for work-related visa breaches (Australian
Government, 2618). However, as Unions NSW secretary Mark Morey stated, “if [migrant
workers] are_gaing te, come forward and expose workplace fraud, they need an iron-clad
guarantee’ of support from authorities” (Gartrell, 2018, para. 9), and an informal agreement
suencas that-currently in place will likely not suffice to encourage migrant workers to speak

SUT.
42 Canada

Migrant Worker Support Network (Pilot)

The Migrant Worker Support Network is a recent initiative introduced by the Canadian
Federal Government, to address a wide range of issues facing migrant workers. The
establishment of the network was based on the recognition that many migrant workers
across Canada have not received the support they needed in a number of key areas, namely,
access to services in isolated regions; and access to services, education, and info-sharing.

The Support Network, proposed in 2016 by Employment and Social Development Canada
(ESDC), a Federal Government department, was launched in British Columbia in October
2018 (Government of Canada, 2018). The pilot programme is scheduled to be completed in
March 2020. The outcome of the pilot will inform the government’s decision to expand the
initiative to other provinces/territories. The initiative brings together a wide spectrum of
stakeholders, including domestic and foreign government officials, along with migrant
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workers to collaborate on enhancing the protection of migrant workers. The Federal
Government designated CAS$3.4 million over a 2-year period to the Migrant Worker Support
Network.

MIGRANT WORKER SUPPORT NETWORK
The ESDC has defined four primary goals for the Migrant Worker Support Network:

1. addressing education, support and outreach needs;

2. building trust, collaboration and harmonisation of services;
3. networking and information sharing; and

4. recommending policy and funding changes.

Source: Kleuskens, 2018.

Much of the material published thus far on the Support Network ernptiasises its capacity for
the education of migrant workers. While it is true that-many.imigrant workers do not possess
adequate understanding of their rights in Canada, it\is.riclearwhether improved knowledge
of rights is the only key path towards improving outcomes. As Rodgers (2018) and Faraday
(2012) acknowledge, significant legal change Is-required to allow workers to take action to
improve their position and treatment"while in€anada.

However, at the time of writing this report, positive non-educational developments have
already resulted from the Migrant. Workers Support Network pilot programme. The most
valuable of these is the-opportunity for migrant workers, employers, advocacy organisations
and other stakeholders tosoffér feedback on the then-proposed introduction of an open visa
for vulnerable workers-{see Section 3.2.1).

In addition to, pieviding funding for the Migrant Worker Support Network, in 2017, the
Federal.Gevernment announced that it would provide a grant of more than CA$93,000 to
the) Migrant Workers’ Dignity Association to help migrant workers become better informed
about their rights as workers in Canada. This funding will be used to develop “workshops,
information tools, and materials aimed at informing temporary foreign workers on topics
such as housing, health care, access to special benefits, and other rights” (Economic and
Social Development Canada, 2017, para. 2).

4.3 United Kingdom

Establishment of the Independent Anti-Slavery Commissioner role

One of the most prominent non-legislative measures the United Kingdom has taken in the
push to reduce migrant worker exploitation has been the creation of the role of
Independent Anti-Slavery Commissioner. The role was developed through the Modern
Slavery Act 2015, and is currently held by Sara Thornton, the former chair of the National
Police Chiefs” Council.

The Independent Anti-Slavery Commissioner’s responsibilities are “to encourage good
practice in the prevention, detection, investigation and prosecution of slavery and human
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trafficking offences, as well as in the identification of victims” (Independent Anti-Slavery
Commissioner, n.d., para. 2). Primarily, this involves undertaking research and analysis,
producing strategic documents and legislative commentary, and bringing together a range
of organisations to tackle and end modern slavery in the United Kingdom.

In recent years, the commissioner’s position has attracted some degree of controversy, with
the first commissioner, Kevin Hyland, resigning on the grounds that he felt unable to
adequately perform his duties due to interference from the government and that the
independence proclaimed in his title was “discretionary from the Home Office, rather than
legally bestowed” (McVeigh, 2018, para. 4).

This controversy aside, the Anti-Slavery Commissioner has been respongible \for several
positive developments in the United Kingdom’s attempt to tackle medern’ slavery and
labour exploitation. These developments include producing evidence and recommendations
that led to an overhaul of the National Referral Mechanism;workiiigwith local councils to
produce material on tackling modern slavery, and providing\tiaining for members of the
judiciary on issues around modern slavery.

Establishment of the Labour Market Enforcement Straiegy

As part of the Immigration Act 2016, the\United Kingdom has established the position of
Director of Labour Market Enforceivient,bririging together three major regulatory bodies —
National Minimum/Living Wage_Enforcement teams in HM Revenue and Customs, the
Gangmasters & Labour~Ahuse~ Authority, and the Employment Agency Standards
Inspectorate — in ordeit0 produci cohesive and shared enforcement policy.

The exploitatiori of migrant workers is within the remit of the responsibilities of the Director
of Labour Market-Eniorcement. Tackling modern slavery is listed as one of three primary
focuses {ar the ralz, alongside regulating the licensing of labour providers and the operation
of “ecruitmentagencies (Metcalf, 2017).

in’ relation to migrant workers, the work of the director has thus far focused on issues
around how the agencies within his remit might go about conducting investigations. The
2018/2019 Labour Market Enforcement Strategy includes discussion on how to address
migrant workers being hesitant or fearful of speaking out about their abuses, due to the risk
of losing their jobs or being turned over to immigration officials (Metcalf, 2018). The report
details little progress in addressing the issues facing migrant workers through the
Enforcement Strategy; however, future reports and developments should be closely
monitored as the position holds significant authority to develop useful and positive policies
for migrants.
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5. Mechanisms Supporting Migrants Coming Forward

Along with the development of government initiatives to reduce migrant worker
exploitation, a wide range of mechanisms and tools have been developed with the purpose
of helping migrant workers come forward and speak about their abuse. Some of these tools
operate on a direct level, by facilitating migrant workers’ contact with relevant authorities.
Others work indirectly, by encouraging public awareness of migrant exploitation and
modern slavery. Lastly, there are tools which function to limit the capacity of government
agencies to access information about vulnerable or irregular migrants.

5.1 Reporting Exploitation

The facilitation of the reporting of exploitation is a vital aspect of any. policy approach
seriously invested in reducing the exploitation of migrant workers_in Austialia, Canada, and
the United Kingdom, these mechanisms take several forms aiid have developed significantly
in recent years as technology has proliferated and ¢technoiogical developments have
changed the ways in which reporting can take place-

This section analyses three types of reporting mechahisms: helplines and tiplines, online
reporting tools, and mobile apps.

5.1.1 Helplines and tiplines

Several helplines have been ¢stahiished to provide migrant workers and the general public a
way to report perceived “exploitation, or to provide assistance and advice. The most
prominent of these @are currently operating in the United Kingdom, with Canada and
Australia both géneraliy-srioritising online tools over helplines.

Migrant svorker ‘exploitation-related helplines in the United Kingdom take two main forms.
First,"there_are helplines which offer advice to workers. The Acas helpline, for example,
pravides multilingual support to all workers, employers, and representatives, and primarily
works\to provide appropriate information to concerned parties on issues that occur in
workplaces. Second, there are a number of reporting services which can be contacted by
exploited workers or concerned members of the public to draw attention to their
experiences or those of others, to request support from relevant authorities, and to receive
advice specific to their circumstances on how to proceed. Both the Modern Slavery Helpline
and the Gangmasters and Labour Abuse Authority (GLAA) helpline primarily function in this
regard. The Modern Slavery Helpline, in particular, has, since its establishment, become a
vital source in the United Kingdom for workers and the public to report exploitation, and it
is briefly discussed in more detail below.

Outside of the United Kingdom, the few helplines that do exist function in largely the same
ways. In Alberta, Canada, the Temporary Foreign Worker Helpline and Advisory Office
functions both as an information hub and as a reporting tool. This helpline has been
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operating since 2007, and there is evidence that it was receiving between 400 and 500 calls
per month within the first 2 years of its operation (Fudge & MacPhail, 2009).”

UK Modern Slavery Helpline

The Modern Slavery Helpline was established in 2016 by Unseen, an NGO focused on
providing support services to victims of modern slavery.® Its primary purpose is to help
victims and survivors of modern slavery learn about their rights and options, and have
contact with relevant support services. It is a 24/7, free, confidential service funded by a
mixture of private and governmental funding and is run independently by Unseen,

In 2017, 3710 calls were received from across the United Kingdom and inteinationally, - with
the organisation reporting that 4,886 victims were identified as a result. For 2018, Unseen
reported experiencing a 62% increase in phone calls. They also_repoited-2-49% increase
from 2017 to 2018 in the number of members of the general pubiic’zontacting the helpline
(854 in 2017 to 1,276 in 2018), and a 71% increase in\ the ‘rdmber of “potential
victims/survivors” (136 in 2017 to 232 in 2018) (Unseen, 2813, p.12). Although the helpline
is still being used primarily by the public rather thari potentiaivictims of modern slavery, it is
clear that it is being utilised by concerned people. Mast importantly, the rate at which it is
being used by potential victims themselves is-increasing, which suggests that knowledge of
the service is increasing in at least see migrant communities, and that the service is seen
as a useful, or at least trustworthy, point of.contact.

5.1.2 Online reporting tools

In addition to the introduction of helplines and hotlines aimed at providing workers and the
public a means ef repariing exploitation, online reporting tools have emerged in recent
years. Althsugh\a.significant portion of reporting in the United Kingdom is still done through
the Modern Slavery Helpline, both Canada and Australia utilise online reporting more
praniinently than they do helplines. This section will give a brief overview of the major
characteristics of these reporting tools, before exploring the Anonymous Report tool in
Adstralia.

The online reporting tools currently available to migrant workers in Australia, Canada and
the United Kingdom largely operate on an anonymous basis. The Australian Anonymous
Report tool, for example, was — as the name of the tool suggest — established to be
anonymous, whereas the Canadian Online Fraud Reporting Tool operates anonymously. The
latter is due to the Privacy Act requirement that anyone who reports an instance of fraud
must remain anonymous during an investigation. In contrast to these approaches, the
Modern Slavery Helpline online reporting form operates anonymously simply by making the
inclusion of a name optional, and by explicitly stating that pseudonyms will be accepted. The
other major tool in the United Kingdom that offers an online reporting mechanism is that
offered by the GLAA. Whereas each of the other organisations offer webforms for workers
to complete, the GLAA provides an email address for workers to contact. There is little

> There is no updated information on the use of this service.
® Statistical breakdowns of both helpline calls and app submissions can be found here.

25


https://www.modernslaveryhelpline.org/information/stats

evidence that providing an email is sufficient to deal with the nature and variance of the
reporting that takes place through these tools, and we recommend that if the government
seeks to establish an online reporting tool, it should not consider the GLAA’s approach as a
useful guide.

Aside from the GLAA system, the online reporting tools available to workers in the three
countries operate in largely the same ways. They ask workers to provide information about
what they have experienced, in what context they experienced it, and details of the
business in which the exploitation took place. Both the Australian Anonymous Repart tool
and the Canadian Online Fraud Reporting Tool accomplish this by providing-2 series of
guestions for those using the form to answer, whereas the Modern Slavery-Helpiine siriply
asks workers to give as much information as they can or feel safe in disclosing.

Australia’s Anonymous Report tool

In 2016, the Migrant Workers’ Taskforce and the Fair Work Ombudsman introduced an
online Anonymous Report tool” which was created_to encourage and support migrant
workers in the Australian workforce (Commonwealch. of “Australia, 2019). The tool is
available in 16 languages® and enables anyone|under conditions of anonymity to notify the
Fair Work Ombudsman of potential non-compliance with workplace laws. The tool also
supports new migrant workers who may be\reluctant to speak to public officials about their
visa concerns and assists those\ whc! do“hot have baseline knowledge of Australia’s
workplace rights and entitlerients:

The reported informatisghi is used, along with other data and research by the Fair Work
Ombudsman, to facus on‘2reas — whether geographical or industry sector — where
systematic prohlams mav-be occurring.

As of early 2018, the Anonymous Report tool had been used more than 20,000 times, of
whitin80Q were in a language other than English (Triscari, 2018). This does not necessarily
mean that’only 800 of the submissions were made by migrant workers. Given the anonymity
of“thetool, it is ultimately unclear exactly how popular the tool has been with migrant
workers. However, the uptake as of 2018 suggests that it has been successful, and there
have been reports of major investigations and successful convictions made on the basis of
anonymous tips (Podinic, 2019).

5.1.3 Apps

One of the most useful developments in assisting migrant workers to come forward about
their treatment has been the introduction of a range of mobile phone applications aimed at
the specific needs of workers and migrant groups. Many such apps have been developed
worldwide, but the most pertinent for this research have been developed in Australia and
the United Kingdom, with Canada notably lacking any major initiatives in the field.

/ See https://www.fairwork.gov.au/how-we-will-help/how-we-help-you/anonymous-tipoff

8 The 16 languages are: Arabic, simplified Chinese, traditional Chinese, Filipino, French, German, Hindi,
Indonesian, Italian, Japanese, Korean, Nepali, Portuguese, Spanish, Thai, Vietnamese.
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Information tools

Most apps aimed at temporary migrant workers place at least some emphasis on providing
information to workers. Often, apps that employ these tools have simple user interfaces,
and focus on assisting migrant workers with knowledge of labour rights, local customs and
practices, common phrases, and maybe useful services. Although many apps incorporate
such information, very few are focused solely on information tools, and instead emphasise
one or more of the tools discussed further below.

In addition to apps that provide information targeted at workers, there areapp$-designed
for consumers and the general public. In some cases, these are quite-general, sucn as the
Unseen app, which aims to provide a wide range of information on.the\issues@fexploitation
and modern slavery in the United Kingdom, and, in some cases; théy target a very specific
industry or form of exploitation. One example of the latteris.the Saie-Car Wash app, which
provides a checklist for members of the public to use\in“harid car washes to determine
whether workers might be at risk of exploitation. This.2pn_is discussed in more detail later in
this section.

Reporting tools

Many apps that focus on issues'\facing migrant workers provide some mechanisms for
workers to report their exgérience \of ‘€xploitation or allow the general public to report
concerns they may have.. The Unseen and Safe Car Wash apps, for example, provide both
extensive informatjoin abeout migrant exploitation and a direct means of reporting
mechanisms like the Modern Slavery Helpline and the National Referral Mechanism. The
Clewer Initiative\[2019) found that the Safe Car Wash app was directly linked to more than
900 reparts of modern slavery in hand car washes across the United Kingdom.

There are; however, several limitations of reporting tools that should be noted. Farbenblum,
Berg, ‘and Kintominas (2018) found that in many cases, reporting labour exploitation or
breaches of labour standards did not lead to any action. Ostensibly, these apps exist to cut
down on the difficulties government agencies face in identifying and acting on labour
exploitation. If, however, there are other limitations such as staffing shortages, under-
resourcing, or an unwillingness to address the issue, then the apps’ utility is diminished.

Recording and tracking tools

A small number of apps offer a range of specific tools that assist workers in tracking or
recording their hours, wages, and conditions. Some apps allow workers to input this
information manually into the app, effectively functioning as a work diary. While this is a
good initiative, Farbenblum et al. (2018) found that recording tools that took this form were

° The Clewer Initiative is a faith-based 3-year initiative affiliated with the Church of England aimed at reducing
modern slavery across the UK. According to this resource, they define themselves as “enabling Church of
England dioceses and wider Church networks to develop strategies to detect modern slavery in their
communities and help provide victim support and care” (para. 2).
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often limited because they were of little more use than testimony, as proof, and so in
disputes or situations of exploitation such information was not particularly useful.

In addition to manual recording apps, apps have been developed that employ a range of
more advanced mobile tools that help counteract these limitations. Record My Hours, an
Australian app developed by the Fair Work Ombudsman and the union United Voice, uses
the geo-location service on a worker’s cell phone to track when they are at their job site.
Workers are able to set a location as their workplace, and every time they enter or exit that
area their phone logs it. Workers are then sent a notification to verify their hours o adjust
them if necessary. The information is stored on the worker’s phone, and no daiz is shared
with the Fair Work Ombudsman (Farbenblum et al., 2018). Importantly, the-app detectsthe
user’s chosen language settings and displays information accordingly, \makiing.-it easily
accessible for migrant workers as well. However, one may question,the\ievelef’surveillance
that such apps introduce.

Social tools

Many migrant workers interact with one another Via_secial niedia websites and apps, and
there are often region-specific groups established on\such websites that enable workers to
join a community of similarly positioned.peopie and seek help where needed. Social media
websites and apps, for example Facébocok.and WhatsApp, while widely used by migrant
workers, do not target migrant workersspacifically, or tailor to their needs in any deliberate
manner, and so are of little usetothis report. There are, however, social tools and apps that
have been developed that target workers specifically and provide a range of means for them
to resist exploitation’without having to contact authorities.

Hospo Voice is an.online-{ool developed by United Voice in 2017, which incorporates a tool
called FairPiate\thiat enables workers to grade their bosses according to several categories,
including respact for staff and correct pay. Job seekers using the app can search employers,
rank them, according to location or aggregate rating, and thus use the service to find both
good ‘employers and avoid bad ones (Farbenblum et al., 2018). United Voice has also
developed a forum called Hospo Help which is aimed at bringing hospitality workers across
Australia together for assistance and advice on their rights in the workplace (Farbenblum et
al., 2018).

Other tools

In addition to these developments, there have been tools and apps set up by workers
themselves to address specific needs.

OFW (Overseas Filipino Worker) Watch is a Filipino migrant worker support app currently
available on the Google Play Store. It employs a geo-location tracking service similar to that
offered in the Record My Hours app, but uses it as a means of connecting migrant workers
with others close by. If a worker is in distress for any reason, they are able to use an
emergency SOS button within the app, which alerts other workers around them, their
nearest embassy and other services close by that they are in need. It also connects workers
with nearby social networks and Facebook groups, and can be set up to automatically
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contact other workers if a user goes a long time without using social media. As of 2014,
OFW Watch had more than 100,000 users (Sorsano, 2014).

Shuvayatra — Safe Migration provides a different range of services to Nepali workers around
the world. Whereas OFW Watch is focused on connecting workers with one another,
Shuvayatra focuses on providing information about workers’ rights, local culture, and the
services temporary migrant workers will need in their destination countries (Lokshin &
Theunissen, 2016). It also provides radio and podcast access to Nepali stations and shows in
order to help workers feel connected to Nepal. Recently, Shuvayatra introduced an online
course system aimed at improving the skills and knowledge of Nepali migrant woriers and
partnered with digital wallet app Khalti to implement a system that would ‘trionetarily
reward workers for completing courses (Khadgi, 2019). At present, the Google ‘Play Store
page for Shuvayatra states that the app has been downloaded more than.58,0C0 times, and
has a high average rating and very favourable reviews.™

Safe Car Wash app

In June 2018, The Clewer Initiative, in partnership‘witn‘law enforcement agencies and the
Catholic church, launched the Safe Car Wash app. The.aop aims to provide the public with a
means of understanding and reporting the kinds of exploitation taking place in hand car
washes across the United Kingdom.

The car wash industry has become\ g focalpoint for understanding and reporting on labour
exploitation and modern stavery in.recent years (University of Nottingham Rights Lab, 2018).
This is largely because-tiand car'wash workers work directly with members of the public. The
government estimates that'there are “at least several thousand” hand car washes now
operating across'the.Unitéd Kingdom, though this is likely a conservative estimate (House of
Commons Environimental Audit Committee, 2018, p. 5).

Users of tihe Safe Car Wash app are advised on its Apple Store page to: “Download the Safe
| Car Wash app onto your phone and use it every time you go to a hand car wash. The app
will take you through the most obvious indicators of modern slavery, asking you questions
to determine whether those signs are present or not. If there is a high likelihood of modern
slavery in the car wash, you will be prompted to call the Modern Slavery Helpline on 08000
121 700.”*

The Clewer Initiative published early figures and data around the app’s usage in late-July
2018, approximately six weeks after its launch. They reported that in that time nearly 7,000
people downloaded the app, 1,300 reports were made to the National Referral Mechanism,
69 potential victims were identified, and 11 cases of potential labour exploitation were
opened as a result. In April 2019, The Clewer Initiative found that since its release, the Safe
Car Wash app has led to more than 900 reports of potential modern slavery in hand car
washes. While it is still unclear whether the app will be of continued utility for addressing
labour exploitation in hand car washes, these figures do suggest a positively engaged public

' This information can be found here.
" More information on the app can be found on the Apple Store in this link.
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and that such apps and information can serve, at the very least, to improve public
understanding of the issues at hand.

5.1.4 Campaigns

Campaigns operating in the United Kingdom seek to raise awareness of the prevalence of
modern slavery. They attempt to identify instances of slavery and to provide employment
for victims of slavery. The Fair Work Ombudsman in Australia, in contrast, runs campaigns to
educate employers as to basic employment rights. These are targeted programmes which
they refer to as campaigns. There is limited information available on campaigns ir €anaca.
We now go on to provide some examples of campaigns.

Let’s Nail It

In 2017, Unseen, along with the British Association of Beauty tierapy and Cosmetology
(BABTAC), launched a campaign entitled Let’s Nail It, intended.to raiSe.awareness of modern
slavery and forced labour within the nail bar industry (Unséen; 2047). The nail bar industry,
along with hospitality, agriculture, and food processing, has one of the highest rates of
migrant exploitation. There are serious issues sf trafficking, exploitation, and enslavement
of migrants in nail bars, nearly exclusively araong Vietnamese migrants (GLAA, 2018).

One week in October 2017, nail salors-acrass the country agreed to disseminate leaflets and
other materials and to speak with\customers about the issues of modern slavery in the
industry. BABTAC encouragsd “salons to donate GBP1 from every manicure or pedicure
performed to go towards Supperting victims of modern slavery, and the police agreed to
participate in the caynpaign by allowing officers to have their fingernails painted.

There is little infermatior published on the outcome of the campaign, though it did reach
national News\and may have had a positive impact on raising awareness of the issues in
guestion\as aresult. The campaign appeared on the front pages of The Sun and The Daily
Mail,-whe- criticised the police’s involvement on the grounds that having their nails painted
distractad from actual police work (Rudolph, 2017). Since this criticism has little to do with
the actual issue of modern slavery, it is possible that it derailed the campaign’s focus.
However, it isn’t possible to determine its success with the information given, and, at the
very least, it can be seen as an achievement in cross-institutional cooperation in raising
awareness of serious issues relating to modern slavery.

“Slavery is Closer Than You Think” campaign

In 2014, the British government developed a GBP2.3 million TV, online, and poster
advertising campaign aimed at raising awareness of modern slavery (BBC, 2014).
Specifically, the campaign highlights that slavery takes place in locations people might not
normally consider, or which may be hidden in plain sight. The advert depicted a range of
scenarios, from domestic servitude to the exploitation of agricultural workers, with a
primary focus on exploitation rather than supply-chain transparency.

In 2015, the Home Office published an evaluation of the campaign, and found that it had
reached an estimated 93% of adults in the United Kingdom, and seen a significant increase
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in the number of people who agreed with the statement “modern slavery exists in the UK”
(from 50% to 61%) (Home Office, 2015). Although these developments do not amount to
guantifiable reductions in modern slavery as a phenomenon, they do serve as a useful
component of a multi-platform attempt to address the issue as a whole.

Co-Op Bright Future initiative

As of 2017, the British consumer cooperative The Cooperative Group (hereafter the Co-Op)
launched its Bright Future initiative, which provides 30 survivors of modern slavery with “a
four-week paid work placement followed by a non-competitive interview” waich,) if
successful and a position is available, will lead to a guaranteed job with eitherctlie Co-Op/or
one of its suppliers.

Since its launch, 17 other companies, including major retailers The \Body-Shop and John
Lewis, have signed on to the initiative, and the Co-Op estimates that’hy\2020 more than 300
survivors of modern slavery will have moved through the programiné and into work. The
2018 report into the Co-Op’s ethical and sustainahility sractices found that 72% (18
participants) had successfully moved into permanent'rales as a result of the programme
(Cooperative Group, 2019).

The Dark Figure*

Perhaps one of the most prominent United Kingdom campaigns of recent years is an
ongoing photography seriesiDark-Figure*, by Amy Romer.*2 The campaign combines three
primary elements: testirnony from survivors, geo-location of the site of modern slavery on
Google Maps, and photographs of the area in which the slavery occurred. The Dark Figure*
website reports that\it.bas been utilised as a training resource for government employees
and those employed in enforcement to help identify the signs of modern slavery (The Dark
Figure* n.d.).

Similar-to-the Slavery is Closer Than You Think campaign, The Dark Figure* aims to challenge
thie'idez that modern slavery is a distant phenomenon. As a result, the work largely captures
landscape images of streets and other familiar images of Britain, with the view that “By
photographing the neighbourhoods where we know trafficking has taken place, | hope to
undo such assumptions because it is only through mass public awareness that any long term
change can happen” (Romer, n.d., para. 9). Although this campaign does not directly assist
migrant workers reporting exploitation, Romer argues that the Modern Slavery Act has had
particularly strong effects on Britain’s migrant worker population, and so aims to raise
awareness within the British public that slavery and exploitation often take place very close
to them.

The Fair Work Ombudsman workplace campaigns

Australia’s Fair Work Ombudsman runs campaigns to educate employers on the basics of
employment legislation. As part of their campaign, they randomly select businesses to
participate and educate employers on pay rates, effective record keeping, and the necessity

'? Details of the project are available here.
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of providing pay slips, in order to prevent the employer being penalised. In addition, the Fair
Work Ombudsman runs campaigns targeting particular industry sectors, for example, their
Fast Food, Restaurants and Cafes Campaign. The Fair Work Ombudsman will also revisit
businesses who have been identified through previous campaigns as being non-compliant
with employment law.

5.2 Immigration Firewalls

The legal principle of a firewall as a form of protection “seeks to establish that no
information gathered by those responsible for protecting and realizing basic humaii rights
can be used for immigration enforcement purposes so that people will be able to pursue
their basic rights without exposing themselves to apprehension and depoftation™ . (Crépeau
& Hastie, 2015, p. 166).

IMMIGRATION FIREWALLS

Immigration firewalls are needed to protect migrants’ access t¢ pasic rights and social
services on four primary grounds:

1. Knowledge of the existence of a firewall increases migrants’ use of social services such as
healthcare, police, legal aid, education, ameng others, thus creating safer and healthier
communities;

2. Many irregular migrants become regu!ar over time, and even if they don’t, they may
reside in the country for a proianged period, during which time access to social services is
vital for community wellbeing,

3. Firewalls allow public services to perform their mandates at full capacity. Immigration
enforcement interference with public services can cause significant delays and impediments
to the provision cf proper services (e.g., situations where irregular migrants are witnesses to
crime, ol for the reduction of contagious diseases in the general population);

4. 'f rnigrants are willing to speak out about labour abuses, this could contribute to
preventing the further erosion of workplace conditions and wages.

Source: Crépeau and Hastie, 2015.

When migrants become illegal, accessing public services becomes difficult to the point of
being dangerous to their livelihoods if there is a risk their information will be shared with
immigration agencies. The most pertinent form of firewall for this research relates to that
between labour inspectorates and immigration enforcement agencies; however, since
migrants encounter a wide array of public services over their time in a given country, this
section has a broad focus on firewall provisions in general.

Although firewalls would create a range of social benefits for migrants and would likely
contribute to diminishing migrant worker exploitation in any country, there are legitimate
concerns about their implementation that should be considered. Most significantly, the
introduction of a firewall between government agencies risks hampering the ability of the
agencies in question to carry out their work. Inter-agency communication is important in the
event that illegal activity is taking place that requires cooperation between multiple
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agencies and organisations. However, this does not invalidate the utility of a firewall, it
merely calls for it to be appropriately balanced.

None of the countries surveyed in this research currently employ firewalls to prevent
interaction between immigration enforcement and labour inspectorates. Firewalls have
been suggested by several organisations, but they are yet to be adopted in any of the
jurisdictions covered here. This section will provide a brief overview of the current status of
firewall provisions in each country, and information on why they are being suggested to
address migrant exploitation.

5.2.1 Australia

Australia “requires administrative linkages” between immigration enfarcement ‘arid other
public services (Berg, 2015, p. 284); these linkages function strongly in favour-of employers
at the expense of migrants. For example, Berg (2015) found that-woikers within the Fair
Work Ombudsman were reporting migrants to the Departriient.of Hotrrie Affairs (at the time
the Department of Immigration and Border Protection); k0t that'Home Affairs employees
were not investigating, or even documenting, breaches.of\employment law by employers.
Much as is the case in the United Kingdom, aavocates have argued that the only way to
adequately address this problem, and enrgender.trust in public services among vulnerable
migrants, is to institute a strict firewaiibetween government agencies.

In March 2018, the Migrant Waorkers! Taskforce took action to ensure that cross-agency data
sharing is improved by developing a Data Analytics Working group, led by the Australian
Taxation Office (Cash-&taundy,2018; Commonwealth of Australia, 2019). The main focus of
the group is to ensure that data-sharing capabilities and intelligence-gathering capabilities
are improved airieng governmental agencies (Commonwealth of Australia, 2019).

Accordirg to the Migrant Workers’ Taskforce (Commonwealth of Australia, 2019), the Fair
WarkK ®miaudsiman, the Australian Border Force, and the Department of Home Affairs “have
a joint “role in monitoring employer compliance with sponsorship obligations and
erqaployment conditions for particular visa subclasses” and that a firewall could impinge on
the “effectiveness of investigations and enforcement” (p. 52). Hence, the taskforce
considers the Assurance Protocol as an effective tool with which temporary migrant workers
can report exploitation.

5.2.2 Canada

Canada has a complex history with immigration firewalls. The country has employed data-
sharing practices similar to Australia and the United Kingdom, in some cases even when
they have legislated or stated otherwise. For example, for many years, it has been legislated
that children in Toronto have been able to attend school regardless of their parents’
immigration status (Crépeau & Hastie, 2015). However, in a recent analysis, it was found
that the policy had not been properly implemented and children of irregular migrants were
facing criminalisation as a result of their relationship with the school system (Villegas, 2018).

Similarly, for a brief period in 2014, the Ontario Ministry of Transportation and the Canadian
Border Services Agency (CBSA) established data-sharing provisions with one another, but
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this ended following public uproar over a CBSA “blitz” during a routine day-long traffic stop
that led to the arrest of 21 undocumented migrants. As a result, Steven Del Duca, then
Minister for Transportation in Ontario, cut all data-sharing ties between the two agencies
(Brennan, 2014). Although this does not technically constitute a firewall, since it is only
taking away an existing linkage rather than establishing an actual block between the
agencies, it is still a stronger step than has been taken in either Australia or the United
Kingdom to address such matters.

Contrary to these negative developments, Canada has also implemented several ositive
“sanctuary city” policies in a number of locations across the country. These guarantee
“access to municipal services without fear of detection, detention or deportation; for
residents without full immigration status and/or without full status documents ffom the
federal government” (Canadian Labour Congress, n.d.). According-to\CBC -News (2018), in
2018, Toronto, Vancouver, Montreal and Edmonton held sanctuary.city status.™

5.2.3 United Kingdom

As discussed in section 3.3.1, the United Kingdorn' actively encourages immigration
authorities to undertake checks in a number of jublic institutions, most significantly
hospitals, and this has been recognised to have\seriously affected the health, safety, and
regularity of migrants across the couritiy. In.addition to the Immigration Act 2016, the Data
Protection Act 2018 contains provisionsiwhicii allow data processors to “set aside a person’s
data protection rights under\the-EU Géneral Data Protection Regulation where fulfilling
those rights would prejddice the niaintenance of effective immigration control” (Liberty,
2018, pp. 70-71). liberty,"a United Kingdom-based NGO aimed at improving access to
human rights ferpeaple across the country, argues that this has undermined the provision
of public_services; driven many migrants into further vulnerability, and has had a net
negative effect \pnsocial wellbeing (Liberty, 2018).

2048 tiberty published a report entitled Care Don’t Share, which detailed evidence that
the British police were “handing over” victims of crime to immigration authorities for
deportation, and that the data sharing taking place between government agencies was
undermining public services and public safety. Liberty argued that this was “[undermining]
the police response to crime, which endangers us all by allowing criminals to act with near
impunity” (Townsend, 2018, para. 7). This report produced the first “super-complaint” to be
filed against the police. In proposing a method of addressing the issues stemming from data
sharing among government agencies, Liberty stated that “the only acceptable solution is the
formal creation of a firewall” (Townsend, 2018, para. 10).

Bt should be noted that both Sheffield and Glasgow also claim sanctuary city status; however, in the United
Kingdom this refers only to asylum seekers. They do not provide services to other undocumented or irregular
migrants.
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6. Employer Sanctions

This section transitions from outlining mechanisms which support migrants coming forward
to discussing sanctions, introduced in Australia, Canada, and the United Kingdom, against
employers who exploit their workers. Wherever appropriate, an assessment of such
sanctions is offered. In addressing migrant worker exploitation, both bottom-up and top-
down responses are essential.

6.1 Australia

The Australian Government outlines the sanctions it can take against employers ef migfant
workers (“sponsors” as per the legislation) in section 140K of the Migration Act-195%;

SANCTIONS THE MINISTER CAN IMPOSE:

e Restrict the sponsor’s capacity to “do certain things”;

e Not approve any future sponsorship applications;

e Cancel the person in question’s capacity to act as a sponsor;

e Cancel all other existing sponsorship approvals,

e Apply for a civil penalty order (up to AUS€3,000 for a corporation and AUS$12,600
for an individual);

e Issue the sponsor with an infrirgement notice (up to AUS12,600 for a body
corporate and AUS2,520 for an individual)

Source: Department of Heire Affairs, 2019

These sanctions are(broad, and it should be noted that, at present, only civil actions can be
taken. There arle.as.yet ¢’ specific criminal sanctions legislated in Australian federal law for
the expleitation, ‘6 wiigrant workers. That said, the civil provisions have led to some
significant. aciiory; and the Fair Work Ombudsman regularly publishes press releases
detailing actions it has taken against offending employers.**

In-December 2018, the government passed the Migration and Other Legislation Amendment
(Erihanced Integrity) Act, which altered the operation of sanctions taken against offending
sponsors. The amendments introduce a requirement for the minister to publish information
about the sponsor and the case in question, as well as the sponsorship obligations they have
failed to meet, and the sanctions taken against them.

“Fwo press releases for 2019 are available here; each details the specifics of the case at hand and often the
sanctions taken.
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As per S140HA of the Migration Act, sponsorship obligations include:

e Paying a market wage (either according to the national minimum wage or the
relevant award);

e Paying prescribed costs relating to the departure of an employee upon the
completion of their contract to both the commonwealth and the employee;

e Maintaining accurate records;

e Complying with any inspections conducted by the government;

e Ensuring the visa holder completes the work for which they are contractually
obliged, and not any other work.

Source: Department of Home Affairs, 2019

Notably, the provisions of the Migration and Other Legislation Arnandmert/ (Enhanced
Integrity) Act are retrospective and apply to all sanctions undertaken frem-18 March 2015
onwards. While this is a positive step, it is important to_riote that-itheé provisions of the
Migrant Act 1958 and its subsequent amendments appiy{only.te“sponsored migrants. This
excludes those migrant workers employed on reitysponsored visas, most importantly
international students, who make up the large maiority of both the migrant worker
population and those facing most pronounced exploitation. The Migrant Workers’ Taskforce
also found that there is currently 9o\ authority to “sanction employers who extract
additional benefits from non-spafisoréd raigrant workers, such as a one-off lump sum
payment, wage deductions or. free labour”{Commonwealth of Australia, 2019, p. 68).

Limitations notwithstarding, there is little evidence of the efficacy of the Migration Act
amendments. Howevér, this report recommends that they are monitored to see whether a
public register(qi-.offences and sanctions might serve as an effective deterrent to the
exploitatien of raigrant workers.

In addition\tothe changes made to the Migration Act, it should be noted that the Fair Work
Armendment (Protecting Vulnerable Workers) Act 2017 also introduced provisions which
Icrease the penalties for employers exploiting their workers. Nevertheless, the Migrant
Workers” Taskforce suggested that “penalty levels for underpayments are insufficient to
deter wrongdoing or drive behavioural change” (Commonwealth of Australia, 2019, p. 86).
In response, the Australian Government announced it would consider introducing criminal
penalties into the Fair Work Act for those employers who systemically exploit migrant
workers (Smyth, 2019). At the time of writing, the government has endorsed the findings of
the Migrant Workers’ Taskforce report but has yet to act on any of its 22 findings.

6.2 Canada

Effective 1 December 2015, employers who violate the conditions of the TFW Program are
subject to stricter penalties, including a stand-down period from hiring migrant workers,
and financial penalties.

Employers can be subject to a 1-, 2-, 5-, or 10-year ban from employing migrant workers.
They are also subject to a financial penalty of CAS500 to CAS$100,000 per violation
depending on the severity of the violation and the employer’s history of violations. The
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financial penalty is cumulative, with a cap of CAS1 million per year per employer. The ban
on employment is not cumulative; instead, the longest time ban is enforced. The financial
penalty is determined by the severity (type) of the violation, the size of the business, and
the employer’s history of violations.

SEVERITY OF VIOLATIONS

Type A includes: “failure to demonstrate that any information provided in a work permit
application, such as proposed salary, proposed job title, proposed job duties, employea’s
educational background, or employee’s professional experience, was accurate; and failure
to provide documents required for a compliance review.”

Type B includes: “failure to comply with federal and provincial lews reiating to the
employment or recruitment of employees; and failure to fulfil cblizations that led to the
issuance of the work permit, including hiring, retaining or training of Canadians or
permanent residents, transferring skills and knowledge to <Cznadians or permanent

residents and creating jobs for Canadians or permanrent residents.”
Type C includes: “failure to make a reasonzoie effort tc provide a workplace that is free of
abuse and failure to establish that the ccnpany is actively engaged in the business in which

the offer of employment was made.”

Source: Mclnnes Cooper, 2035, para. 5.

Similar to the systetri introduced in Australia with the Migration and Other Legislation
Amendment (Erihanced !ntegrity) Act 2018, the Canadian government publishes a list of
employers-whc \Rave breached the conditions of the TFW Program.® Currently, the
reposito/y holds\information on 155 employers, 59 of whom currently have some form of
bari inyplace-0r employing workers through the TFW Program. While this is an encouraging
develdnrmént, and might suggest that the government is undertaking positive, if not
oroactive, efforts to sanction offending employers, only seven of the 59 (12%) employers
currently barred from employing migrants have been sanctioned for offences that took
place after these regulations were introduced in December 2015. The remaining 52
employers (88%) were sanctioned for activities before the new regulations were introduced
in 2015.

6.3 United Kingdom

In contrast to the approach taken by Australia and Canada, the United Kingdom does not
currently have any specific regulations or legislative measures in place aimed at sanctioning
employers exploiting migrant workers. There are two primary reasons for this.

First, the United Kingdom government constructs the issue somewhat differently to the
Australian and Canadian governments, where instead of framing the issue as migrant

™ This information is publicly available here, and is regularly updated. At the time of writing there were 155
recorded instances of employer sanctions on the site.
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worker exploitation it is framed as modern slavery. As discussed above, although modern
slavery refers to largely the same broad issues as migrant worker exploitation, its
construction both in legislation and popular discourse tends to focus solely on the most
serious offences against workers, whereas exploitation also includes more minor offences
like failure to maintain proper records. The UK Modern Slavery Act 2015 goes some way to
addressing the need to sanction employers for very serious offences, but it does little to
address more minor forms of exploitation.

Secondly, the United Kingdom’s response to migrant exploitation differs to that of -Canada
and Australia because of the emphasis the government places on illegal work. /1>2014, the
government introduced a range of new measures aimed at sanctioning emgioyers inveived
in the exploitation of migrants engaged in illegal work. Most significantly, for tfis_résearch,
these changes focused on the implementation of an enforcement-apiproach that
encouraged, rather than compelled, employer compliance with thelaw.

Government changes to sanction employers took two primary forris.

e Undertaking increased crackdowns and raids orn businesses suspected of
employing undocumented migrants, and deporting workers found to be working
without a visa;

e Employing an education-based, rather than punitive, approach to improving
employer compliance with immigration iaws.

Source: Bloch, Kumarappan, and McKay, 2015.

In an analysis of the gffacts of these changes on workers and employers, Bloch et al. (2015)
reported that bath woarkers ahd employers were strongly affected, albeit not necessarily as
the governmentintended. Migrants felt that the changes made their lives harder, and the
prospect/et being targeted by immigration figured heavily in both the way they conducted
their-work aswell as their lives more generally. Similarly, employers, many of whom were
imigrants themselves, reported frustrations with increased immigration raids because of the
effects-they were having on their capacity to hire skilled staff and to run a viable business. In
turn, Bloch et al. (2015) found that the changes had little effect on the rates at which
undocumented migrants were being employed and had not reduced rates of exploitation. In
actuality, the authors cautioned that such measures may actually contribute to the deeper
entrenchment of migrant worker exploitation within the United Kingdom economy (p. 148).
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7. Summary

This review has identified how the Australian, Canadian, and United Kingdom governments
are seeking to address the exploitation of temporary migrant workers in their jurisdictions.
As stated in the introduction, migrant worker exploitation is a multifaceted issue and
addressing exploitation, as shown in this report, is not straightforward. There is not one
solution.

The review offers insights into the policies, frameworks, and initiatives each government has
implemented, or is implementing, to support migrant workers, as well as the epiorcemant
and compliance mechanisms in place to address employer behaviour. For exaimple; the
Canadian and Australian governments have both increased sanctions_against) employers
who exploit migrant workers.

Notwithstanding, as most initiatives are relatively recent, evaluations'‘have not yet taken
place and hence insight into their impact is limited. Hence, it wouid be premature to try to
assess their effectiveness or lack thereof. Neverthéeless, it\isimportant to investigate the
existing international approaches, levers, anditoois ¢hat can and should potentially be
considered in order to address migrant worker-exploitation in New Zealand.

Perhaps the most significant deveigpments-applicable to New Zealand are Canada’s
introduction of an open work ‘permit-programme and the Australian Government’s
establishment of a Migrant{Workers’ Taskforce. The provision of an open work visa for
temporary migrant wearkérs 'who ‘have been exploited reduces the power imbalance
situation that temppbrary miigrants can find themselves in and goes some way to address
why the exploited remair in exploitative conditions. A clear message in the Australian
research was.that employer-sponsored visas should be eliminated for certain temporary
visa categories;\but, as yet, the Australian Government has not moved to do so. The Migrant
Warkers’ Taskforce found that aspects of exploitation have become entrenched over time
and autlined 22 key recommendations to the government. The way in which the Australian
Government responds to the recommendations of the Migrant Workers’ Taskforce should
be closely monitored, as several of the recommendations have applicability to New Zealand.

Outside of governmental initiatives, helplines and smart phone applications have been
found to reach a wide audience and provide a service to both the general public and
migrant workers. On one hand, it is clear from the discussion that levels of engagement are
not necessarily leading to a significant number of formal investigations. On the other hand,
the applications provide an option for migrant workers to report exploitation in a safe
environment. In some instances, geo-location services are being used to monitor the
location of migrants. The utilisation of such services, however, speaks to unintended
consequences and emerging tensions in addressing exploitation.

While the focus is on temporary migrant worker exploitation, the review also discussed the
introduction and implementation of a Modern Slavery Act in Australia and the United
Kingdom, and the proposal for such in Canada. Importantly, scale and transferability need to
be considered. For example, if a Modern Slavery Act is to be considered for New Zealand,

39



such an Act should look different from the Acts in both the United Kingdom and Australia in
order to capture small and medium-sized businesses wherein the majority of exploitation in
New Zealand is occurring.

In conclusion, the developments identified in this report can inform a wider understanding
of how to address temporary migrant worker exploitation in New Zealand. Notwithstanding,
the recent initiatives should be monitored to see if they can produce useful policy material
and whether similar initiatives might be introduced in New Zealand.
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