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ABOUT US 

Audio-Visual Copyright Society Limited trading as Screenrights is a not for profit 
copyright collecting society representing rightsholders in film, television and radio 
programmes. Screenrights has over 4,277 members in 66 countries world-wide 
covering a wide spectrum of copyright owners including broadcasters, producers, 
writers, music copyright owners and creators of artistic works.  

Since 1998, Screenrights has licensed New Zealand educational establishments 
under s.48 of the Copyright Act 1994 (“Copyright Act”) to copy television and radio 
broadcasts and cable programmes from broadcasts or the internet.  

EXECUTIVE SUMMARY 

Our focus in this submission is on the educational exceptions in the Act. We will also 
comment on some core copyright issues that affect our members. These include the 
proper objectives of copyright, the definition of “communication work” and “internet 
service provider”, copyright exceptions and the advantages of a “license it or lose it” 
approach, the complementary nature of copyright and contract, authorisation 
liability and internet service provider liability, the role of CMOs, improvements to the 
jurisdiction and procedures of the Copyright Tribunal and the importance of the 
enforcement of copyright.  

Screenrights administers licences to copy and communicate audio-visual material 
for educational purposes in both New Zealand and Australia.  Although the licences 
are similar, the legislative structures are different which gives Screenrights a unique 
perspective on the differences between the systems.  The key difference is that the 
New Zealand provision in s.48 is a “license it or lose it” exception whereas the 
Australian provision is a more proscriptive statutory licence. 

The New Zealand approach has significant advantages over the Australian 
approach. It facilitates licensing while allowing free exceptions to operate where a 
licence is not commercially viable or necessary.  It is also broader in scope as the 
material covered is defined in a technologically neutral way whereas the Australian 
system has an increasingly artificial distinction between traditional broadcast 
technology and the internet.  The result is that the New Zealand educational access 
for use of audio-visual material is unparalleled globally in Screenrights’ experience, 
while maintaining fair payment to copyright owners. 

One negative difference is that the definition of “educational establishment” in the 
Act is more restrictive in New Zealand and does not include for profit training 
providers. We would be interested in working with the Ministry to develop a more 
workable definition of educational establishment for the purposes of the s.48 
licence. 

INTRODUCTION 

We are grateful to the Ministry of Business, Innovation and Employment (“MBIE”) for 
the opportunity to participate in this consultation. Our approach in this submission is 



   

not to provide a comprehensive response to all the questions posed in the Issues 
Paper, but to assist MBIE by providing responses based on our experience of how 
the Copyright Act is currently operating. We note that we have had the opportunity 
to read the submission of the New Zealand Film and TV Bodies and support that 
submission. 

As MBIE’s recent study of Copyright and the Creative Sector indicates, the creative 
sector in New Zealand is diverse and copyright is important to most participants.1 In 
Screenrights’ experience, the Copyright Act is functioning well. This is particularly so 
in the case of the exception for copyright and communication of communication 
works for educational purposes under s.48. As discussed in Part 5 of this 
submission, the flexibility of this exception means that Screenrights is able to offer 
New Zealand educational establishments access to a vast repertoire of content that 
is unparalleled in similar schemes in other jurisdictions such as the UK and Australia. 
In Screenrights’ view, while the Copyright Act would benefit from some 
amendments which we address in this submission, its underlying basis is sound and 
does not require overhaul. 

Responses to Issues Paper questions 

Objectives 
 
Like other countries whose copyright legislation is inherited from the United Kingdom 
(“UK”), for example, Australia and Canada, the Copyright Act in New Zealand does not have 
any stated objective. And unlike the United States (“US”) Constitution which gives Congress 
power “to promote the progress of science and useful arts, by securing for limited times to 
authors and inventors the exclusive right to their respective writings and discoveries”2, the 
New Zealand Constitution does not limit the power of Parliament to legislate with respect to 
copyright. 
 
Screenrights acknowledges that modern legislative drafting favours setting out the 
objectives of legislation. Screenrights generally supports including objectives in the 
Copyright Act. We note, however, that this may have a significant impact on the way that 
the legislation is interpreted and operates. In our submission, it is therefore imperative that 
any objectives included in the Act are drafted carefully and facilitate the proper operation of 
the Copyright Act.  
 
In our submission, the proposed objectives conflate policy objectives with principles of 
good law making and other legal requirements. In our submission, the objectives should be 
confined to the policy objectives of copyright law in New Zealand. We address the specific 
questions below. 
 
 
 
 
 
 

                                                           
1 Ministry of Business, Innovation and Employment, Copyright and the Creative Sector, 2018, p.4. 
2 United States Constitution, Article 1, Section 8, Clause 8. 



   

1 Are the above objectives the right ones for New Zealand’s copyright regime? How well do you 
think the copyright system is achieving these objectives? 

 

The copyright system in New Zealand is generally working well. We have the following 
comments in relation to the proposed objectives: 

1. Provide incentives for the creation and dissemination of works, where copyright is the 
most efficient mechanism to do so. 

Copyright is generally understood as fulfilling the dual purposes of providing incentives for 
the creation of original material, while facilitating the dissemination of information. We are 
concerned that proposed objective 1 conflates a number of concepts and will be difficult 
to interpret. We suggest that the objective should be simplified to “the creation of original 
works” as set out in paragraph 101 of the Issues Paper. 

2. Permit reasonable access to works for use, adaption and consumption, where 
exceptions to exclusive rights are likely to have net benefits for New Zealand  

In our submission, this proposed objective focuses unnecessarily on exceptions to 
copyright. The goal of facilitating access to information and knowledge is facilitated not 
only by exceptions to copyright but by limitations which underlie copyright law. For 
example, the requirement of originality and the fact that copyright does not protect ideas 
limit what copyright protects in the first place. Arguably, these limitations are more 
fundamental to the dissemination of information and knowledge than exceptions.  Access 
is most commonly provided through licensing.  Exceptions are not necessarily 
incompatible with licensing, as per the “license it or lose it” provisions such as s.48.  The 
objective should not be phrased so as to promote exceptions at the expense of licences. 
 
Further, we are concerned that the proposed objective will affect the way that exceptions 
in the Act are interpreted. As we note in Part 5, the education exception under which 
Screenrights operates, functions very efficiently and is a good example of where the 
Copyright Act facilitates access to content while ensuring that rights holders receive fair 
remuneration for their work. 
 
In our view, the objective should be expressed more generally as “the dissemination and 
access to knowledge and information”, along the lines of paragraph 101 of the Issues 
Paper.  

3. Ensure that the copyright system is effective and efficient, including providing clarity 
and certainty, facilitating competitive markets, minimising transaction costs, and 
maintaining integrity and respect for the law  

Again, we are concerned that this proposed objective conflates a number of concepts and 
may be difficult to interpret. We also query the extent to which the objectives are specific 
to copyright, but rather embody principles of good law making. We therefore query 
whether this objective should be included in the Act. 

4.  Meet New Zealand’s international obligations 

In our submission, proposed objectives 4 forms part of the legal framework of New 
Zealand’s copyright legislation, rather than discrete objectives. We therefore query 
whether it is necessary or appropriate to include them in the legislation. To do so, will raise 
the issue of how those treaty obligations should be treated compared with other legal 
obligations. 



   

4 What weighting (if any) should be given to each objective? 

 
As stated above, any objectives included in the Act will become important tools for 
interpretation of the legislation. In our submission, the objectives should not be given any 
weighting and the normal rules of statutory interpretation should apply.    

 
Rights: What does copyright protect and who gets the rights? 
 

55 What are the problems (or advantages) with the way the Copyright Act categorises works? 

 

Protected Works 

We note that unlike other jurisdictions such as the UK, Canada and Australia, the Act 
does not distinguish between “works” and “other subject-matter”. The New Zealand 
approach seems to work well and limits the length of the Act. We confine our comments 
to the definition of communication works. 

Communication work 

The definition of “communication work” was inserted into the Act in 2008 as part of the 
Copyright (New Technologies) Amendment Act 2008. It replaced previous references to 
“broadcasts” and “cable programme”. While the definition of “communication work” was 
intended to be technology neutral, it was, in our submission, still intended to apply solely 
to audio-visual material.  
 
The current definition of “communication work” in s. 2 applies to “a transmission 
of sounds, visual images, or other information, or a combination of any of those, 
for reception by members of the public, and includes a broadcast or a cable 
programme” (emphasis added). In our submission, the current definition is so 
broad, that it could potentially apply to text-based material, such as an E-book. In 
our submission this is an unintended consequence of the 2008 amendments and 
we respectfully submit that the definition of communication work should be 
amended by deleting the words “or other information”. 

Originality 

While the Copyright Act does not provide a positive definition of what is “original”, it does 
provide a negative definition. Sub-section 14(2) provides: 
 
A work is not original if— 
(a) 
it is, or to the extent that it is, a copy of another work; or 
(b) 
it infringes the copyright in, or to the extent that it infringes the copyright in, another work. 
  
While the Issues Paper focuses on s.14(2)(a), in our submission, s.14(2)(b) is an important 
provision as it prevents copyright from subsisting in infringing material. In our experience, 
this has important practical implications. For example, an infringing communication work 
does not qualify for copyright protection and cannot be licensed under s.48. We support 
the retention of s.14(2)(b). 



   

6 
Is it clear what ‘skill, effort and judgement’ means as a test as to whether a work is protected by 
copyright? Does this test make copyright protection apply too widely? If it does, what are the 
implications, and what changes should be considered? 

 

There is a significant amount of common law dealing with the meaning of “skill, 
judgement and labour” when it comes to determining originality. Ultimately such 
questions are determined on a case by case basis.   
 
We note that case law in New Zealand has, to date, stopped short of requiring human 
authorship as part of this test. This is in contrast to the situation in Australia which 
following the Telstra v Phone Directories decision in 2010 has required human authorship 
as part of originality.3 This leaves the way open for material created through artificial 
intelligence to be protected by copyright. In our submission, there is merit in retaining this 
flexibility. 
 

13 Are there any problems (or benefits) in providing a copyright term for communication works 
that is longer than the minimum required by New Zealand’s international obligations? 

 
Given the breadth of the definition of “communication work” in the Copyright Act, in our 
submission, it is appropriate that the current term of 50 years be retained. We note that 
this is also consistent with the approach in other countries such as the UK and Australia. 

 
 
Rights: What actions does copyright reserve for copyright owners? 
 
Rights: Specific issues with the current rights 
 

15 
and 
17 

Secondary Infringement and Authorisation  

We refer to and support the submission of the New Zealand Film and TV Bodies in 
response to questions 15 and 17 regarding secondary infringement and authorisation 
liability. 

18 What are the problems (or advantages) with the way the right of communication to the public 
operates? What changes, if any, might be needed? 

 

In our submission, the technology neutral definition of “communication to the public” 
works very effectively in New Zealand.  
 
For example, in the context of Screenrights educational licence provided under s.48, the 
definition has allowed Screenrights to license and educational establishments to employ 
an incredibly diverse and ever changing set of technologies to communicate copies for 
educational purposes.  The drafting has facilitated flexible licensing which has adapted 
to changes of technology including downloading, emailing between institutions, sharing 
on internal networks, and ultimately cloud based streaming archives for educational 
purposes. 
 

                                                           
3 Telstra Corporation v Phone Directories Company [2010] FCAFC 149.  

 
 



   

19 What problems (or benefits) are there with communication works as a category of copyright 
work? What alternatives (if any) should be considered? 

 

Because the definition of “communication work” applies to material distributed via 
traditional broadcasting technology as well newer technology such as video streaming, 
Screenrights is able to offer licensees a vast repertoire of content. This is to be 
contrasted, for example, to the situation in Australia, where Screenrights’ licenses are 
limited by the mode the content has been delivered (i.e. limited to traditional 
broadcasting technology).   
 
In our submission, “on demand” content clearly falls within the definition of 
“communication work”. This is clearly contemplated by the definition of “communication 
to the public” in Article 8 of the WIPO Copyright Treaty 1996: 
 
the exclusive right of authorizing any communication to the public of their works, by wire 
or wireless means, including the making available to the public of their works in such a 
way that members of the public may access these works from a place and at a time 
individually chosen by them (emphasis added). 
 
Subject to our comment in response to question 5 above (that the definition of 
“communication work” should be expressly confined to audio-visual material, consistent 
with the legislative intent) we support the technology neutral approach of the current 
definition of communication work. In our submission, it serves the dual objectives of the 
Copyright Act by ensuing that New Zealanders can access a broad range of copyright 
material, while at the same time ensuring that copyright owners receive fair 
remuneration.  

 
 
Rights: Moral rights, performers’ rights and technological protection measures 
 

28 What are the problems (or benefits) with the TPMs protections? What changes (if any) should 
be considered? 

 

Over recent years, digital business models have facilitated unprecedented access to 
copyright material by New Zealanders. Technological protection measures (“TPMs”) are 
vital to these business models. In a market place that has moved to streaming, the ability 
of rights holders to control access to their content is particularly important. In our 
submission, the fact that the Copyright Act does not protect access control TPMs 
provides insufficient support for new content delivery platforms and is out of step with 
the approach in New Zealand’s major trading partners. We therefore support the 
proposals made by the New Zealand Film and TV Bodies in response to this question. 
 

 
 
 
 
 
 
 
 
 



   

 
 
Exceptions and Limitations: Exceptions that facilitate particular desirable uses 
 
 

31 

What are the problems (or benefits) with how any of the criticism, review, news reporting 
and research or study exceptions operate in practice? Under what circumstances, if any, 
should someone be able to use these exceptions for a commercial outcome? What changes 
(if any) should be considered? 

 

In our view, the fair dealing exceptions in New Zealand are operating well. This question 
raises the issue of how the fairness of a dealing is to be judged. A practical option may 
be to apply a “license it or lose it” approach to the fair dealing (and other) exceptions in 
the Act, similar to the approach in ss. 45 and 48 for educational purposes and also ss. 88 
and 91 in relation to communication works. 
 
For example, the exception for the copying and communication of communication works 
for educational purposes under s.48 does not apply to the extent that there is a licence 
available and the educational establishment is aware of the licence. In practice, 
Screenrights provides a licensing solution and educational establishments are able to rely 
on our licence. However, in the absence of a licensing solution, they would be able to rely 
on the exception in s.48. 
 
There are a number of advantages to the “license it or lose it” approach:’ 
 
• It ensures access to content; 
• It incentivises copyright owners to license their content; 
• It provides a mechanism for copyright owners to receive a fair return for their 

work; 
• It improves certainty as to when an exception will apply; and 
• It ensures compliance with the second and third limbs of the three-step test. 
 
In our experience, the “license it or lose it” approach works extremely well in the 
educational context. We therefore offer it as a possible solution for addressing issues 
surrounding fairness and certainty in relation to exceptions generally. 
 
 
 
 
 
 
 
 
 
 
 
 



   

38 What problems (or benefits) are there with copying of works for non-expressive uses like data-
mining. What changes, if any, should be considered? 

 

We note that the terminology “non-expressive use” derives from US fair use 
jurisprudence in relation to transformative use. As we note at the outset of our response 
to Part 5, Professor Jiarui Liu has recently cautioned against the adoption of 
transformative use rhetoric as a substitute for in-depth policy analysis taking into account 
different efficiency and equity considerations.4 We therefore submit that MBIE should be 
cautious in adopting such terminology. 
 
As far as the introduction of a specific data mining exception is concerned, we are not 
aware of any pressing need for the introduction for such an exception in New Zealand. As 
the Issues Paper notes, this activity may already be covered under the existing fair 
dealing exception for research or study. 
 
If, however, as a result of this review, MBIE is minded to consider such an exception, we 
would urge that data mining for commercial purposes should be excluded from any such 
exception.5  
 
We are aware that in many instances, data mining occurs under licence. It would 
therefore seem appropriate to make any such exception subject to the availability of a 
licence as we have suggested in our comments in relation to fair dealing above. 
 
As the Issues Paper notes, the UK adopted a text and data mining exception as part of 
its copyright amendments in 2014.6 The EU has also agreed on a new data mining 
exception as part of the new Copyright Directive in the Digital Single Market.7 Both of 
these exceptions are quite narrow in their application. They are limited to specified 
beneficiaries for specified purposes (such as non-commercial research) and only apply in 
relation to the right of reproduction and not subsequent use of the data. Another 
important qualification is that the exception only applies when the beneficiary has lawful 
access to the data. 
 
In our submission this approach may provide a possible model for New Zealand. We do 
not support the broader formulation of an exception for data mining as proposed by the 
Singapore Government which would extend to commercial activities.8 
 
 
 
 
 
 
 
 

                                                           
4 Liu, Jiarui,ibid. 
5 See further, Eloise Chin, ‘Robot vs Rightsholder: Machine Learning and Copyright in the Film and Television 
Industries’  (March 2019) 115 Intellectual Property Forum 23. 
 
6 Copyright, Designs and Patents Act 1989, s. 29A. 
7 EU Copyright Directive in the Digital Single Market, Article 3. 
8 Intellectual Property Office of Singapore, Copyright Review Report, 17 January 2019, 32. Available at 
https://www.mlaw.gov.sg/content/dam/minlaw/corp/News/Press%20Release/Singapore%20Copyright%20
Review%20Report%202019/Annex%20A%20-%20Copyright%20Review%20Report%2016%20Jan%202019.pdf 
 



   

40 What problems (or benefit) are there with the use of quotations or extracts taken from 
copyright works?  What changes, if any, should be considered? 

 

It should be noted that Article 10 of the Berne Convention provides a mandatory 
exception for quotations. It further requires that the source and the author of the 
quotation be identified. The position has always been that in countries like New Zealand 
and Australia, this obligation is implemented by the fair dealing exception for criticism 
and review. That remains Screenrights view. 
 
While we note that the UK introduced a specific fair dealing exception for quotation as 
part of its 2014 amendments,9 in our view “quotation” is not of itself, a purpose and does 
not sit properly as a type of fair dealing. Indeed, we are concerned that such an 
exception would open the way to unlicensed uses of entire works. We also query the 
need for introducing such an exception into New Zealand law. In this regard, we refer to 
the example given at paragraph 322 of the Issues Paper which suggests that such an 
exception could overcome copyright difficulties associated with MOOCs. In our 
submission, the example provided ignores the operation of s.48 and the availability of 
licensing solutions for the inclusion of extracts of copyright material in MOOCs. 
 
While the fair dealing exception for quotation received much attention as part of the 
Hargreaves Review10, we are unaware of any litigation involving that exception since its 
enactment in the UK in 2014.11 Against that background, we do not favour a quotation 
exception being introduced in New Zealand. 
 

 

Other comments 

Fair Use 

 
We note that the Issues Paper includes a discussion about fair use, although it does not ask 
any specific questions about whether fair use should be implemented in New Zealand. For 
the record, we note that Screenrights does not favour the introduction of fair use into New 
Zealand copyright law. 
 
Screenrights notes that multinational technology companies are major supporters of fair use 
in New Zealand and around the world. Screenrights respectfully submits that it is vital to 
examine the commercial drivers behind the technology sector’s push for fair use. We submit 
that the goal is not fairness for society, but rather a means of reducing licensing fees. Given 
the impact services such as Google and Facebook are having on local media, any proposal 
to give such companies even greater access to content without compensation needs to be 
met with considerable scepticism. 

                                                           
9 Copyright, Designs and Patents Act 1989 (UK), s.30 (IZA). 
10 Ian Hargreaves, Digital Opportunity: A Review of Intellectual Property and Growth, May 2011, United 
Kingdom. 
11 We note that the UK Intellectual Property Office is currently undertaking a technical review of the 2014 
copyright amendments. https://www.gov.uk/government/publications/call-for-evidence-to-review-2014-
copyright-changes/2014-copyright-changes-post-implementation-reviews-call-for-evidence 
 
 
 



   

 
In our submission, there is no need for a fair use regime in New Zealand. In our experience, 
the existing exceptions already operate flexibly and effectively. Indeed, the specific 
provision in s.48 provides for use of audio-visual content for educational purposes that is far 
beyond that possible under fair use. 
 
If, however, despite the above, MBIE becomes satisfied that there is evidence to support 
the introduction of fair use, we query how this would operate in practice. 

In particular, we note that fair use relies on development through the common law. It 
is generally acknowledged and celebrated that New Zealand enjoys a low rate of 
copyright litigation. However, if fair use is by definition dependent on litigation to 
define its scope, we question how practical it would be in New Zealand. We note 
that proponents of fair use suggest that reliance could be placed on US 
jurisprudence. However, we query how practical or desirable that is given the 
different constitutional settings of US law and the inconsistencies inherent in US fair 
use jurisprudence. As one commentator has recently stated, while the 
transformative use doctrine “has harmonized fair use rhetoric, it falls short of 
streamlining fair use practice or increasing its predictability”.12 

In our submission, the introduction of fair use would subject New Zealand copyright 
law to an unjustified level of uncertainty and unpredictability, contrary to proposed 
objective 3. While this may appeal to free-riders, in our submission, it is likely to 
have a negative influence on investment in New Zealand’s copyright industries and 
society. 

Fair Dealing 

 
Like other countries whose copyright law have their origins in the 1911 UK Act, New 
Zealand has a number of fair dealing exceptions. These exceptions relate to specific public 
policy outcomes: news reporting, criticism or review, research or study. In our submission, 
these exceptions are operating well and are informed by a body of law developed by New 
Zealand courts and the courts of other common law jurisdictions such as the UK and 
Australia. As the fair dealing exceptions only apply in special cases, they readily sit within 
the first limb of the “three-step test” which sets the parameters for exceptions to copyright 
under international law.13 
 
The “fairness” element of the fair dealing exceptions is important in ensuring compliance 
with the second and third limbs of the three-step test. Namely, that the exception does not 
conflict with the normal exploitation of the work or unreasonably prejudice the legitimate 
interests of the rights holder. We acknowledge that there is sometimes a tendency for 
parties relying on a fair dealing defence to look to the purpose of their use only, without 
focusing on its fairness. In our submission, this approach is flawed. The fairness of a dealing 
should be regarded as important as its purpose. 
 

                                                           
12 Liu, Jiarui, ‘An Empirical Study of Transformative Use in Copyright Law’ (February 6, 2019). 22 (2019) STAN. 
TECH. L. REV. 163 at 238. Available at SSRN: https://ssrn.com/abstract=3330236 
 
13 Article 9(2) Berne Convention for the Protections of Literary and Artistic Works; Article 13, TRIPS; Article 10 
WCT; Article 16 WPPT. 



   

Print Disability 

We note that the Copyright Amendment (Marrakesh Treaty Implementation) Bill was 
introduced into Parliament on 1 November 2018 and is currently being considered by a 
Select Committee. Screenrights did not make a submission to that process, we do however, 
strongly support enhanced access to copyright material for people with disabilities. We will 
defer to our colleagues at the Publishers Association of New Zealand and Copyright 
Licensing Limited in relation to the drafting of the legislation. 
 
 
Exceptions and Limitations: Exceptions for education 
 

47  
Does the Copyright Act provide enough flexibility to enable teachers, pupils and educational 
institutions to benefit from new technologies? What are the problems with (or benefits arising 
from) this flexibility or lack of flexibility? What changes (if any) should be considered? 

 

Screenrights operates exclusively in the educational sector in New Zealand. We offer 
licences that enable educational establishments to record or download audiovisual 
content for teaching or to keep as an educational resource.  
 
The Screenrights licence also enables educational establishments to store, access and 
play recordings from resource centres such as eTV. This all occurs as part of a voluntary 
licensing arrangement under s.48 of the Act. 
 
In our submission s.48 is operating extremely well. The flexibility of the regime ensures 
that Screenrights is able to offer New Zealand educators access to an unparalleled 
wealth of content. This is to be contrasted with the highly prescriptive statutory licensing 
regime under which Screenrights operates in Australia which limits the type of content 
that is included in the licence and how it can be used.  
 
As noted in the introduction to this submission, our only concern is that the definition of 
“educational establishment” in s. 2 excludes for-profit establishments. This has the effect 
that for-profit educational establishments are not covered by the exception in s.48 and 
Screenrights is unable to include such establishments in its s.48 licence. This leaves for-
profit educational establishments with direct licensing as their only (legal) option for using 
communication works and in practice such licences are unavailable for commercial 
reasons. We would be interested in working with MBIE to develop a definition of 
educational establishment for s.48 that would overcome this limitation. 
 
The flexibility of s. 48, together with the broad definition of “communication work” (which 
includes material distributed via the internet) is helping to ensure that the New Zealand 
educators have access to a huge repository of audiovisual content. Importantly, it is also 
helping to ensure that the people who create that content, many of whom are New 
Zealanders, receive fair remuneration. 
 
As the case study below demonstrates, the access to audio visual content in New 
Zealand is extraordinary. 



   

 

 

 
 
 
Exceptions and Limitations: Exceptions relating to the use of particular categories of works  
 

55 What are the problems (or advantages) with the other exceptions that relate to communication 
works? What changes (if any) should be considered? 

 

We note that the media monitoring exception in s.91 is quite narrowly drawn and is 
another example of an exception that only operates where no licence is available. We are 
concerned that the exception only refers to recording communication works and making 
transcripts of those recordings and does not cover “communication”. In our submission, 
this does not reflect the reality of modern media monitoring. In order for an effective 
licence to be available under s.91, in our submission, consideration should be given to 
whether the provision should be extended to cover communications as well. 
 

 
 
 
 
 
 
 
 
 

 
In 2008, when Parliament amended the Copyright Act to introduce the right of 
communication they also expanded the scope of s.48 to cover “educational resource 
suppliers”.  This was done to align the New Zealand provisions with the Australian Act 
which had allowed licensing of such bodies for some time. 
 
As a consequence, Screenrights is able to license non-profit organisations which make 
copies and communicate copies of audio-visual works on behalf of educational 
establishments.  One such organisation is eTV. 
 
eTV provides a cloud based streaming service for schools, universities and other tertiary 
institutions.  The content is broadcast television and online audio-visual content which 
have been copied by eTV under a Screenrights licence.  It is like Netflix for teachers.   
 
eTV is enormous.  Where Netflix typically has 5-6,000 programs available to stream to the 
public at any one time, eTV has over 100,000 items. 
 
Over time, eTV has expanded to include new services for the educational institutions.  
Now in their fifth version, they have online quiz tools, student analysis and a range of 
services designed around modern teaching practice. 
 
The service is ubiquitous in universities and increasingly so in other tertiary institutions 
and schools.   
 
An example of eTV’s explanatory material is annexed. 



   

Exceptions and Limitations: Contracting out of exceptions 
 

58 
What problems (or benefits) are there in allowing copyright owners to limit or modify a 
person’s ability to use the existing exceptions through contract?  What changes (if any) should 
be considered?   

 

As we have stated throughout this submission, we are in favour of a “license it or lose it” 
approach to copyright exceptions. That is, in the absence of a licensing solution, an 
exception should apply. It is our view that this approach serves the objectives of 
copyright law. This approach relies on the operation of contract law and is an example of 
how copyright and contract can work side by side.  
 
The Copyright Act currently only expressly prohibits contracting out of the exception 
relating to computer programs in s. 80D. The Issues Paper refers to the 
recommendations of the 2014 Australian Law Reform Commission (ALRC) in its report 
Copyright and the Digital Economy as a possible model for reform in New Zealand. In that 
report, the ALRC recommended that it should not be possible to contract out of the 
library and archive and fair dealing provisions in the Australian Copyright Act. 
Screenrights does not support this approach. 
 
Firstly, we query whether there is a need for such an amendment. As we have stated 
elsewhere in this submission, New Zealanders currently enjoy unprecedented access to 
copyright material. Secondly, the business models   that deliver that content (including 
our own) rely on contract. We are concerned that introducing an amendment that 
prevents rights holders from setting the terms of their licences will have a stifling effect on 
innovation. We are also concerned that such an amendment is likely to create uncertainty 
about how contracts operate and can be enforced.  
 
Finally, we query what the practical effect of such an amendment would be. As the UK 
example has shown, such provisions can easily be avoided by strategically selecting the 
law of another jurisdiction (for example, Australia or the US) to govern the contract.14  
 
For these reasons, we do not support prescribing a copyright owner’s freedom to 
contract in the manner canvassed in the Issues Paper. 
 

 
Exceptions and Limitations: Internet service provider liability 
 

59 What are problems (or benefits) with the ISP definition?  What changes, if any should be 
considered? 

 

In our submission, it is appropriate for the New Zealand Government to refine the 
definition of internet service provider. We support the submission of the New Zealand 
Film and TV Bodies and call for the development of a principled definition directed at 
capturing passive internet intermediaries only. 

                                                           
14 See, for example, E Hudson, T Aplin, R Burrell, Submission to the Copyright Consultation: Department of 
Communications and the Arts, 4 July 2018, 12. Available at 
https://www.communications.gov.au/sites/default/files/submissions/hudson_aplin_and_burrell.pdf 
 



   

60 
Are there any problems (or benefit) with the absence of an explicit exception for linking to 
copyright material and not having a safe harbour for providers of search tools (eg search 
engines)? What changes (if any) should be considered? 

 

In our submission, it is appropriate that there is no explicit exception for linking. In most 
instances, linking to legitimate content does not present an issue, and linking to infringing 
content should be considered as a matter of authorisation liability. Nor do we think that it 
is appropriate for search engines to fall within the safe harbour. We support the 
submission of the New Zealand Film and TV bodies in relation to this question. 
 

61 
Do the safe harbour provisions in the Copyright Act affect the commercial relationship between 
online platforms and copyright owners? Please be specific about who is, and how they are, 
affected. 

 

Given the breadth of New Zealand’s current safe harbour provisions, we are concerned 
that this is having an effect on the willingness of so-called internet service providers to 
enter into commercial licensing arrangements for communication works distributed on 
their services. 

 
 
Transactions 
 

63 Is there a sufficient number and variety of CMOs in New Zealand? If not, which type copyright 
works do you think would benefit from the formation of CMOs in New Zealand? 

 

Screenrights has been operating in New Zealand since 1998. The Issues Paper states at 
paragraph 451 that MBIE has not heard of any issues with the way that CMOs operate in 
New Zealand. In our submission, that is because the system is operating well.   
 

64 If you are a member of a CMO, have you experienced problems with the way they operate in 
New Zealand? Please give examples of any problems experienced. 

65 If you are a user of copyright works, have you experienced problems trying to obtain a licence 
from a CMO? Please give examples of any problems experienced.  

 

We note that Questions 64 and 65 of the Issues Paper are directed at members of CMOs 
and licensees. We therefore take the opportunity to note that Screenrights has developed 
procedures for handling competing claims, complaints and alternative dispute resolution 
mechanisms for disputes with members and licensees.15 
 

                                                           
15 See our website for our policies and guidelines https://www.screenrights.org/about-us/corporate-
governance/ 
  



   

66 
What are the problems (or advantages) with the way the Copyright Tribunal operates? Why do 
you think so few applications are being made to the Copyright Tribunal? What changes (if any) 
to the way the Copyright Tribunal regime should be considered? 

 

In our submission, the Copyright Tribunal in New Zealand is underutilised.  Based on our 
experience in Australia, the Tribunal is a mechanism for the resolution of high value 
disputes. While we note that the New Zealand Government has recently enacted the 
Tribunal Powers and Procedures Legislation Act 2018, we consider that further 
improvements could be made to the jurisdiction and procedures of the Copyright 
Tribunal. We have had the benefit of reading the joint submission of Recorded Music 
New Zealand, Copyright Licensing New Zealand and APRA|AMCOS in response to this 
question and support their recommendations. We make some additional observations 
below: 
 
Membership of the Tribunal 
At present, s.206 of the Copyright Act only requires that the chairperson of the Tribunal 
have 7 years’ experience in legal practice. There are no requirements regarding the other 
members of the Tribunal.  
 
In our experience, the kind of disputes that come before the Tribunal are high value and 
complex. Parties are generally represented by senior intellectual property barristers. It is 
therefore appropriate that the chairperson presiding over the dispute is a current judge. In 
our submission, s.206 of the Copyright Act should be amended accordingly. Ideally the 
chairperson would also have experience in copyright (at least in private practice, if not on 
the Bench). 
 
Jurisdiction of the Tribunal 
Section 211 of the Copyright Act leaves the jurisdiction of the Tribunal open. Very little 
information is available on the Ministry of Justice’s website about the Tribunal’s 
jurisdiction. It would be helpful to stakeholders if the Tribunal’s jurisdiction was made 
clear in the legislation. 
 
Orderly and Efficient Operation 
Section 211A of the Copyright Act provides for the orderly and efficient operation of the 
Tribunal. In our submission, the Tribunal needs to be adequately resourced to enable it to 
carry out is functions. This should include the establishment of a Tribunal website. 
 
Procedures 
Section 214 of the Copyright Act enables the Tribunal to regulate its procedures as it 
sees fit. Following the recent amendments, the chairperson also has the power to issue 
practice notes for any type of proceedings dealt with by the Tribunal.  
 
While we appreciate that there may be some advantages in procedural flexibility, in our 
submission, it is essential that the procedures of the Tribunal are clearly set out (either in 
the legislation, in regulations or in practice notes). This should include the development of 
forms and standard fees. This will help to guarantee transparency, procedural fairness 
and facilitate the efficient conduct of proceedings before the Tribunal. A current judge 
chairing the Tribunal as submitted above will, in our view, also lend to this outcome. 
   
In our submission, these changes will enhance the Tribunal’s capacity to handle 
copyright disputes. 
 



   

67 
Which CMOs offer an alternative dispute resolution service? How frequently are they used? 
What are the benefits (or disadvantages) with these services when compared to the Copyright 
Tribunal? 

 

As noted in our response to Question 63 above, Screenrights has developed policies and 
mechanisms for dealing with disputes. In order to ensure transparency, these are set out 
on Screenrights’ website.  
 
Screenrights has a range of mechanisms to handle competing claims. This includes 
“Screenrights Resolution” which is an online portal for competing claims designed to 
assist members to self-manage competing claims wherever possible without the costs 
and time involved in using an external decision maker. Other mechanisms include 
alternative dispute resolution and the appointment of an external expert (either at the 
request of a member or Screenrights). 
 
Screenrights also has a general complaint handling procedure, as well as alternative 
dispute resolution processes which provide for the mediation of disputes between 
Screenrights and its members and licensees. 
 
Since their establishment, these mechanisms have been effective in dealing with the vast 
majority of disputes that arise.  
 
Screenrights is committed to a process of continual improvement in its distribution 
processes and procedures including the handling of disputes.  We are currently 
undertaking a review of the ADR procedures including consultation with members on 
next steps. 
 

69 
What are the advantages of social media platforms or other communication tools to 
disseminate and monetise their works? What are the disadvantages? What changes to the 
Copyright Act (if any) should be considered? 

 

We refer to our previous comments in relation to the role of social media platforms in 
response to Question 59 above. We have no comment in response to this question, save 
to note that material distributed via social media (providing it is non-infringing) will fall 
within the “communication work” definition in s.2 of the Copyright Act.  

 
 
Enforcement of Copyright 
 

78 Should CMOs be able to take legal action to enforce copyright? If so, under what circumstances? 

 

Screenrights primary function is to collect and distribute copyright royalties on behalf of 
our members. Screenrights has limited power to deal with the copyright material of its 
members. Under our membership agreement, Screenrights’ members elect the services 
they want Screenrights to supply. For example, educational licensing in New Zealand. As 
part of this arrangement, our members appoint us as their non-exclusive agent for the 
administration of copyright in material they have registered with us.16  We do not see it as 
part of our role to enforce copyright on behalf of our members.  

                                                           
16 See Screenrights Membership Agreement https://my.screenrights.org/v2/member/application/join 
 



   

82 Are peer-to-peer filing sharing technologies being used to infringe copyright? What is the scale, 
breadth and impact of this infringement? 

83 Why do you think the infringing filing sharing regime is not being used to address copyright 
infringements that occur over peer-to peer file sharing technologies? 

84 What are the problems (or advantages) with the infringing file sharing regime? What changes or 
alternatives to the infringing filing share regime (if any) should be considered? 

 
The ability of copyright owners to enforce their rights is crucial to an effective copyright 
system. We refer to and support the responses of the New Zealand Film and TV Bodies 
in relation to this Part and, in particular, questions 82-84 regarding infringing file sharing. 

 

Other comments 

CONCLUSION 

Orphan Works 

We make the following generally observations about the issue of orphan works in New 
Zealand. As the Issues Paper notes, s. 67 of the Copyright Act already provides for an 
exception where the author of a work cannot be identified.  In our submission no further 
changes to the Act or are necessary. In our experience, this is largely a question of risk 
management. Large collecting institutions, who are the main advocates for orphan works 
amendments, are able to implement risk management policies which enable to utilise 
orphan work in their collections.17 In those circumstances, we are not convinced that New 
Zealand needs to go down the path of other jurisdictions such as the UK. 
 
 
In conclusion, we think that the Copyright Act is working effectively. While we support some 
amendments in relation to the definitions of “communication work”, “educational 
establishment” and “internet service provider”, the jurisdiction and procedures of the 
Copyright Tribunal and the provisions relating to online copyright infringement, we do not 
support a complete overhaul of the Copyright Act. 
 
 
We look forward to assisting MBIE as it progresses this review. Please contact me if I can 
be of further assistance. 

James Dickinson  
Chief Executive  

info@screenrights.org  

Tel 0800 44 23 48 

                                                           
17 See, for example, the Museum of New Zealand Te Papa Tongarewa’s Image Sale Agreement 
https://www.tepapa.govt.nz/about/media-sales-and-licensing/terms-and-conditions#4. 
 



   

Annexure to eTV Case Study:  explanatory material 

 

 
 
 
 

For more information and to try out EVA go to etv.org.nz

EVA, our new Enhanced Video Annotation tool, 
turns any video into an enriched interactive experience.

Try out EVA’s 17 different types of annotation 
and interactive tools which pop up while the 
learner watches the video.

EVA Basic: 7 no- response tools let you add in-depth 
information with Labels, Text Boxes, Tables, Links, Images, 
plus add jump-to’s and chapters with Crossroads and 
Navigation Hotspots right on the player.

Eva Pro: 10 response enabled tools let you create fully 
interactive quizzes and puzzles for viewers to answer at 
any selected time in the video.  Choose from Statements, 
Single Choice, Multiple Choice, True/False, Fill-in-the-
Blanks, Drag & Drop, Mark the Words, Drag Text, and Text 
Input fields. Name Input enables EVA creators to receive 
interaction data from named individuals and classes.

With the ability to fit in at any point in a student’s learning 
journey, EVA is more than just video annotation software 
and can be used as an interactive assessment tool, from 
diagnostic testing, to in-depth analysis which allows the 
teacher to easily-monitor student progression towards 
desired academic outcomes.

EVA’s world leading e-learning technology is now 
available to teachers and students.

EVA Basic is free with ETV. 
EVA Pro Individual, Group and Campus  
Licences available.

Enrich 
any video 
with added 
information.

Engage 
viewers with 
questions, 
quizzes and 
puzzles.

Enable 
students to 
create video 
based projects.

Export Reports 
for further 
analysis and 
assessment.



   

 
 
 
 
 

 
 

 

ETV is the largest online video platform in New Zealand with over 100,000 videos searchable with rich metadata 

added, yours to view on-demand. 

 

TV Recordings: Programmes captured daily from over 40 Freeview, SKY and International Channels. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 
 

 

Documentaries, Movies, Dramas, News, Current Affairs, Sports and more. ‘Request a Recording’ that 
we have not already made and we’ll get it for you up to 2 weeks later. 

 
Curriculum Collections: Instructional videos downloaded from any open website. If you use a video 
from YouTube or somewhere else regularly and want to use with without ads, just tell us about it and 
we’ll download it for you and keep it permanently in ETV. 

 
ETV tools include: Clipping, Share View Links, Embed Codes for LMS, Favourite Folders, Add Related 
Materials, email Alerts. 

 

 
Live TV: Online access to Live streaming Freeview and selected international TV channels. 

 

Subscribe to ETV and get EVA Basic and ELINK for free. 

If your school does not already have ETV, get a Free Trial along with a Trial Licence if needed. 
 

For more information go to etv.org.nz 

A world of knowledge is simply a mouse click away... 

Linking resources and information to teachers, students and community. 

 

 
Control who can see your content - just you, your students, your colleagues, or everyone, 
with private or shared workspaces, departments, classes, or the all-school. 

Connect your learning resources with your colleagues, students and the community. 
Create and share interactive videos in EVA. Link directly to ETV’s collections. 

ELINK is free with EVA or ETV. 


