
Forsyth Barr Limited 

Level 21 

157 Lambton Quay 

PO Box 5266 

Wellington 6145 

 

T:  (04) 499 7464 

F:  (04) 495 8193 

 

0800 367 227 

www.forsythbarr.co.nz 

 

 

 

While every effort has been made to obtain accuracy, no liability is accepted for any errors or for opinion expressed. Disclosure S tatements are available on request and free of charge.  

 

26 February 2016 

 

 

Financial Markets Policy  

Ministry of Business, Innovation & Employment 

PO Box 3705 

Wellington  

 

Email: faareview@mbie.govt.nz  

 

 

 

 

FAA OPTIONS PAPER SUBMISSION 

As a NZX Participant firm, QFE and one of the largest single employers of AFAs, Forsyth 

Barr has a unique perspective on the operation of the Financial Advisers Act (“FAA”).  

We have contributed to the Security Industry Association submission, but also wish to 

provide a separate but simpler submission on what we see as some key issues raised by 

the options paper.  We otherwise support the Security Industry Association submission. 

As this submission focuses on a small subset of the options paper questions, we have not 

used the submission template.  We are happy to provide a template-based version of the 

points below if required. 

No part of this submission is confidential. 

Question 3:  Which options will be most effective in achieving the desired outcomes, and 

why? 

The current approach to regulation of advice is a complicated ‘category/status’ approach, 

where advice is separated into categories according to degree of personalisation, product 

complexity and client sophistication, and only advisors with a particular status can 

provide advice in a particular category.  This approach has been confusing for consumers:  

as outlined in the options paper, consumers do not understand the distinctions between 

the various statuses of advisors, and the approach has also resulted in certain types of 

advice not being available in practice.   

As a result the current regime is ineffective, as evidenced by falling numbers of AFAs and 

the confusion of both consumers and those in industry.  Both of these factors have 

limited consumer access to advice.   

This situation will not meet the future needs of New Zealand consumers. In particular, 

KiwiSaver is fast becoming New Zealanders’ largest non-real estate asset, and increased 

consumer interest in comparing the performance of their scheme to that of other 

providers is inevitable. However, it is not clear how the current AFA population (or the 

smaller number of these who actually provide advice across KiwiSaver providers) will be 

able to meet this need. 
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We therefore support a move away from the current approach to a simpler and more 

principles-based approach, where anyone providing advice is subject to ethical and 

competency obligations, the content of which are determined by the context in which the 

advice is provided.  This approach allows for the scope of an advice engagement to be 

tailored to the needs of the consumer, and, given appropriate safe harbours and 

guidance, will provide industry with the certainty it needs to meet those needs. 

Product dimension should be retained 

While we support the removal of the distinction between class and personalised advice 

and the introduction of ethical and competency obligations for all advisors, we think that 

the suggestion that any financial advisor should be able to provide advice on any product 

will detract from the achievement of the identified outcomes.  We say this because: 

 The current category 1/2 distinction has not in of itself created any issues for 

consumers or industry.  Rather, the class/personalised divide and different 

restrictions and obligations for AFAs, QFEAs and RFAs have been the sources of 

the issues. 

 We believe that the regulatory environment should support the development of 

the profession of ‘financial advisor’.  However, without a product dimension there 

will literally be tens of thousands of ‘financial advisors’ in New Zealand, some 

providing advice as limited in scope as recommendations as to the most 

appropriate of their employer’s term deposits.  We believe this will be detrimental 

to the development of an identifiable profession, both adding to consumer 

confusion and severely limiting consumer access to the advice and assistance 

that they need. 

 Retaining a product dimension to the regulation of advisors will assist in 

managing minimum competency standards.  Competency in product is a key 

driver of competency overall. 

 Most importantly, we believe that maintaining ‘product dimension’ differentiation 

between advisors will assist consumers in knowing from where to seek financial 

advice.  If a financial advisor is anyone who offers financial advice, then the title 

‘financial advisor’ does not provide any information to the consumer as to the 

limitations on the advice that that advisor will offer – in effect, the role title is the 

starting point of the disclosure framework in that regard.   

While only so much information can be provided by way of title, in our view the two most 

important things to flag to consumers are whether advice is provided: 

 on both complex and simple products, or just simple; and  

 on products from a range of providers, or just one or two providers.   





 4 

should be clear and upfront disclosure to consumers that they will be receiving advice in 

a ‘sales’ context. 

Question 19: What do you think is the most effective way to disclose information to 

consumers (e.g. written, verbal, online) to help them make more effective decisions? 

As noted in our response to question 3 above, we think that role titles play a key part in 

the disclosure framework.   

Question 20: Would a common disclosure document for all advisors work in practice? 

We think anyone providing financial advice should have to provide standardised written 

disclosure.  Similarly to the current rules for AFAs, this would be provided before any 

advice was provided.  The document should be short-form (no more than a side of A4) 

and, as well as matters such as fees and conflicts of interest, clearly and effectively set 

out any restrictions on the scope of the advice engagement offered, including: 

 restrictions on product types advised on; and 

 restrictions on product providers whose products are advised on. 

Question 35:  Can you suggest any alternative packages of options that might work more 

effectively 

We do not comment on the entire suite of options set out in the options paper, but 

summarising the above note that the key components of any package should include: 

 No distinction between class/personalized advice 

 The maintenance of a product dimension, delineated by the amount of financial 

risk for the consumer rather than just the risk of the product type as such 

 Clear delineation between those who provide ‘sales’ advice and other advisors 

 Competency, ethical and suitability obligations for all advisors 

In this way we believe that the FAA review can support the long-term advice needs of New 

Zealanders by both simplifying the regulatory regime to remove the current impediments 

to access by consumers to the advice that they need, and supporting the continuing 

development of a profession of ‘financial advisors’ who can provide advice across the 

products of many providers.   
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