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NEW ZEALAND FOOD & GROCERY COUNCIL 

1. The New Zealand Food & Grocery Council (NZFGC) welcomes the opportunity to submit 
to the Ministry of Business, Innovation and Employment (MBIE) on the issues raised in 
the Discussion Paper: Protecting businesses and consumers from unfair commercial 
practices (Discussion Paper).  

2. The NZFGC is an industry association which represents the major manufacturers and 
suppliers of food, beverage and grocery products in New Zealand. This sector generates 
over $34 billion in the domestic retail food, beverage and grocery products market, and 
over $31 billion in export revenue from exports to 195 countries – some 72% of total 
merchandise exports. Food and beverage manufacturing is the largest manufacturing 
sector in New Zealand, representing 44% of total manufacturing income. Our members 
directly or indirectly employ more than 400,000 people – one in five of the workforce. 

OVERARCHING COMMENTS – OUR SUBMISSION  

3. The NZFGC supports Options Package 4 as described on page 8 of the Discussion 
Paper, which is comprised of (a) a prohibition of unconscionable business-to-consumer 
conduct; (b) a prohibition of unconscionable business-to-business conduct; and (c) a 
prohibition on unfair contract terms (UCTs) in business-to-business contracts (the 
proposed measures).  

4. The proposed measures present a unique opportunity to strengthen New Zealand’s 
statutory regime in its capacity to address abuses of buyer power, not only in the grocery 
retail sector but in many other concentrated markets in New Zealand. It is also an 
opportunity for New Zealand’s government to send a definitive message to businesses 
about what kind of behaviour is acceptable in our trading environment, and to bring New 
Zealand’s consumer and competition law regime into closer alignment with Australia’s. 
More broadly New Zealand would be following international best practice.  

5. The comments in this submission relate to business-to-business conduct in the grocery 
retail market, and include:  

a. Background to this inquiry and our submission. 

b. Challenges with these types of submissions in the New Zealand context. 

c. International context – growing concern regarding demand-side buyer power. 

d. New Zealand competition laws are ineffective. 

e. New Zealand’s grocery retail market & examples of harmful conduct by 
supermarkets.  

f. Specific answers to Discussion Paper questions. 

6. We would like to make clear that some of the behaviours given as examples are historic, 
i.e. last reported in 2014. Current efforts by supermarket management have made a 
positive difference to the supermarket trading environment and we appreciate the efforts 
made, but New Zealand law continues to allow certain sorts of behaviours which can 
easily be reverted to once again, hence it is important to reflect and address the overall 
market reality as experienced by suppliers.   
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DETAILED COMMENTS 

A. Background to this inquiry and our submission 

7. The proposed measures are necessary but unremarkable. Indeed, New Zealand is 
arguably an outlier in the absence of the measures set out in the Discussion Paper. 
Many other jurisdictions have comparable measures in place – recognising that there 
can be a range of conduct not captured by other laws (e.g. generic competition laws) 
that needs to be addressed.  

8. MBIE’s review should be seen in the context of: 

a. international norms; 

b. growing concerns about demand-side buyer power;  

c. specific concerns about supermarket buyer power; and  

d. New Zealand’s existing market structure, which would be (and was) prohibited 
under the current competition law test.  

9. Much is made in these types of debates in New Zealand about “chilling effects” and 
uncertainty. However, the proposed business-to-business measures should only impact 
entities with significant market power, or those conducting themselves in a particularly 
egregious manner – and would only require these entities to act in accordance with 
commercial norms in competitive markets.  

10. The measures proposed in the discussion document are unremarkable internationally 
and should be non-controversial in that they would simply impose rules that most would 
expect to be set down in law (and often are in other jurisdictions). There is nothing to 
suggest that New Zealand is unique in not needing the same measures. If anything, 
many of the issues caused by demand-side buyer power are more acute in New Zealand 
due to our concentrated market structure and behaviour that can result as a 
consequence.  

11. As with any law change, the proposed measures (if enacted) could well have some 
associated compliance costs. These are expected to be relatively low, and have to be 
weighed against the potentially very significant harms – the extent of which can only be 
estimated. 

B. Challenges with these types of submissions in the New Zealand context 

12. The NZFGC actively encouraged industry leaders across the grocery retail sector to 
submit in response to the Discussion Paper. However, understandably because of the 
professional and commercial risks involved, the fear of commercial retribution and the 
potential impact this could have on a business, has prevented many suppliers from 
feeling comfortable about making a submission directly. The fact that any submission 
would be subject to the Official Information Act 1982 is a contributing factor to this. The 
reality is that raising concerns regarding supermarkets’ conduct is not a viable option 
where confidentially cannot be guaranteed. This can also be prohibitive to suppliers 
bringing causes of action or raising concerns when unfair conduct occurs.  

13. In New Zealand’s relatively small, tight-knit trading environment, even the risk of gossip 
or hearsay is enough to prevent suppliers from raising concerns. Suppliers cannot risk 
losing a commercial relationship with a supermarket - losing one customer when two 
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supermarket chains control approximately 95% of the grocery trade can often be a 
matter of commercial survival.  

14. These challenges were demonstrated by the fact that the Commerce Commission 
(Commission) had to compel submissions in relation to its investigation of Progressive 
Enterprises, now known as Woolworths NZ, during its investigation. The reluctance of 
suppliers to speak out against supermarkets or minimising their evidence, would have 
resulted in incomplete information for the review. MBIE will face similar issues in its 
current review due to the impediments described above.   

C. International context – growing concern regarding demand-side buyer power 

15. The issue of control of buyer power (and abuses of this power), and how this may be 
addressed by policy and legal measures, is a growing global concern.1 The result of this 
is that other jurisdictions are already considering adopting, or have adopted, measures 
which seek to control abuses of buyer power. Australian competition law has included 
some form of prohibition on “unconscionable conduct” since 1986.2 The Australian UCT 
regime was expanded to protect small businesses in 2016.  

16. Abuse of demand-side buyer power in the supermarket supply chain has increasingly 
been a specific concern internationally over the last decade – the result of which in many 
jurisdictions has been the adoption or use of measures analogous to those contemplated 
in the Discussion Paper.  

a. For example, both Australia and the United Kingdom (UK) have introduced grocery 
retail sector codes of conduct since 2009. The table below identifies where particular 
conduct by New Zealand supermarkets is expressly prohibited under the Australian 
Food & Grocery Code of Conduct (FGCC).  

b. The Australian Competition and Consumer Commission (ACCC) has taken legal 
action against both Woolworths and Coles in relation to alleged unconscionable 
conduct. In ACCC v Coles Supermarkets Australia, the Australian Federal Court 
found that “Coles treated its suppliers in a manner not consistent with acceptable 
business and social standards which apply to commercial dealings. Coles 
demanded payments from suppliers to which it was not entitled by threatening harm 
to the suppliers that did not comply with the demand. Coles withheld money from 
suppliers it had no right to withhold.”3 

c. In 2014 the European Commission (EC) adopted a Communication on tackling 
“unfair trading practices” in the business-to-business food supply chain.4 Unfair 
trading practices are practices that deviate from good commercial conduct, are 
contrary to good faith and fair dealing and are unilaterally imposed by one trading 
partner on another. A subsequent 2016 Report from the EC on the same issue stated 
that, “many Member States… have recently introduced legislative and enforcement 
measures that broadly meet the criteria for effective frameworks against unfair 
trading practices. In total, more than 20 Member States have introduced legislation 
or are planning to do so in the near future.”5 These legislative /enforcement 
measures vary between Member States.6 

                                                           
1 See Peter C. Carstensen’s Competition Policy and the Control of Buyer Power (2017).  
2 Julie Clarke, Unconscionable conduct: An evolving moral judgement (October 2011). Can be accessed at: 
http://classic.austlii.edu.au/au/journals/PrecedentAULA/2011/71.pdf  
3 ACCC v Coles Supermarkets Australia Pty Ltd [2014] FCA 1405 at [1]. 
4 See: http://ec.europa.eu/internal_market/retail/docs/140715-communication_en.pdf  
5 See: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2016%3A32%3AFIN, page 2.  
6 See: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2016%3A32%3AFIN, page 5.  
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17. The reality is that currently New Zealand lacks many of the regulatory safeguards that 
are available in other jurisdictions. Some unfair commercial practices that would be likely 
be illegal overseas frequently go unreported and unpunished in New Zealand.  

D. New Zealand competition laws are ineffective in managing business-to-business conduct 

18. It is well accepted that there are significant shortcomings in New Zealand’s competition 
law regime.7 While the NZFGC sees benefits in improving section 36 of the Commerce 
Act (and will expand on this issue in our submission in response to MBIE’s Discussion 
Paper: Review of Section 36 of the Commerce Act and other matters), there would 
remain significant impediments to relying solely on that, because 

a. Parties with market power in a position to abuse that power may argue that they 
do not have “substantial market power” for the purposes of the Commerce Act. 
For example, supermarkets may argue that they do not have “substantial market 
power” because they constrain each other. This can be seen by the fact that the 
Commission did not make a finding on “substantial market power” in its 
Progressive Enterprises investigation.8 

b. There would still have to be (likely) “substantial lessening of competition” in a 
relevant market - there may be issues with market definition and demand-side 
market power can be challenging in this respect (e.g. it can be hard to demonstrate 
the anti-competitive effects of downward pricing). 

c. There are related issues, such as confidentiality/retribution concerns (discussed 
in paragraphs 12-13 above), costs of enforcement and the burden of proof.  

19. While traditional competition law theory assumes downward pricing to be good (i.e. the 
lower prices are passed on to consumers) or neutral (i.e. a simple wealth transfer from 
manufacturers to retailers), significant buyer power (particularly abuses of that buyer 
power) may inhibit New Zealand suppliers’ ability to invest, expand and innovate. All 
these activities are important for firms to grow to a size large enough to have the capacity 
to succeed in export markets. Abuses of supermarket buyer power make it difficult for 
suppliers to generate a normal profit (the minimum level of profit needed to remain 
competitive in a market) which may then be invested in product development, innovation 
and exports. A good example from Australia would be the impacts on the dairy industry 
as a result of “$1 milk”, which impacted the industry so badly that some farmers have 
stopped the production of milk and there is now a shortage of milk, pushing prices to the 
highest level. Supermarkets have recently raised prices of milk, but the effects on the 
industry will take some time to repair.    

20. This in turn poses a long-term detriment to consumers - a decrease in investment, 
expansion and innovation by suppliers can result in lower competition between suppliers 
and higher prices, more limited choice and reduced product quality.9 Many of these 
harms may be unknown, and difficult to quantify – this does not negate the need to have 
balanced protections in place. Furthermore, in many instances the benefit of downward 
pricing pressure is not passed on to consumers but instead is used to increase 
businesses’ profits. When the ambition is to add value to goods and maintain a strong 

                                                           
7 See the Commission’s submission to the Minister of Commerce and Consumer Affairs, accessed at: https://www.mbie.govt.nz/have-your-
say/targeted-commerce-act-review/  
8 The investigation report can be found here: https://www.comcom.govt.nz/dmsdocument/12714 
9 Caron Beaton-Wells & Jo Paul-Taylor, Codifying Supermarket-Supplier Relations – A Report on Australia’s Food and Grocery Code of Conduct 
(September 2017), para. 11 (Codifying Supermarket-Supplier Relations). Can be accessed at: 
http://law.unimelb.edu.au/__data/assets/pdf_file/0006/2463135/Deidentified-draft-Code-Report-with-chapter-breaks_LATEST_010917.pdf  
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manufacturing base, New Zealand has seen the retrenchment or exit of many fast 
moving consumer goods companies linked to increased retail concentration.  

E. The New Zealand grocery retail market 

21. New Zealand grocery retailing is characterised by a supermarket duopsony comprised 
of two large-scale grocery retailers, Woolworths NZ and Foodstuffs (supermarkets). 
This duopsony was the result of a series of supermarket acquisitions in the late 90’s and 
early 2000’s, culminating in the acquisition of Woolworths (New Zealand) Limited by 
Progressive Enterprises Limited, which reduced the number of supermarkets in New 
Zealand from three to two. This merger occurred in 2001, while the current “substantial 
lessening of competition” merger test (found in section 27 of the Commerce Act 1986) 
was in the process of being introduced. The merger was actually declined by the 
Commission under the new “substantial lessening of competition” test10 but ultimately 
allowed to proceed under the old “dominance” test11 pursuant to a ruling by the Privy 
Council.12 In other words, the Commission was not satisfied that the merger would not 
substantially lessen competition in the relevant markets in New Zealand.  

22. New Zealand’s two supermarket chains wield significant buyer power in their dealings 
with grocery suppliers, the majority of which rely on supermarkets to access end 
consumers. This imbalance exists despite the fact that many suppliers are relatively 
large, sophisticated companies.13 In a duopsony, this level of demand-side buyer power 
goes beyond control of access to consumers - commentators have noted that “because 
of the power [supermarkets] wield in the marketplace, they have a strong influence over 
what consumers buy, and how and where they buy it. Supermarkets can be seen as 
gatekeepers rather than passive transmitters of consumers’ wishes, and their gate-
keeping role can work to the detriment of consumers and suppliers alike.”14 

23. At the outset NZFGC would like to make clear that work is being done by both 
supermarkets to improve and support positive supplier relationships. Progress has been 
made since 2014 when issues relating to the treatment of food and grocery suppliers 
and growers were considered by the Commerce Commission and debated in 
Parliament. New leadership has also meant a greater desire to work constructively on 
these issues. 

24. NZFGC supports and appreciates this work, but in order to accurately make a 
submission on the subject of this consultation, it is important not to forget past instances. 
While not currently an issue, they remain in the negotiation ‘toolbox’ to be employed at 
a later stage. Primarily examples are given of activities which have occurred here but 
are explicitly ruled out in Australia or other jurisdictions. 

25. Over the last 5 years NZFGC has received first hand reports of a number of clearly 
harmful practices. Some are historic issues last reported in 2014 but not since (marked 
with a (H)) and some are currently performed by New Zealand supermarkets either with 
head office direction or mandated by some individual store owners (in the case of 
supermarket chains which are cooperatives) which are not addressed by the existing 
regulatory regime, including: 

                                                           
10 See: https://comcom.govt.nz/ data/assets/pdf file/0016/73123/448.pdf  
11 See: https://comcom.govt.nz/ data/assets/pdf file/0020/73073/438.pdf  
12 Progressive Enterprises Ltd v Foodstuffs (Auckland) Ltd [2002] UKPC 25. 
13 Catherine Nicholson, Consumers International & Bob Young, Europe Economics, The relationship between supermarkets and suppliers: What 
are the implications? (September 2012), page 2. Can be accessed at: 
https://www.law.ox.ac.uk/sites/files/oxlaw/the_relationship_between_supermarkets_and_suppliers.pdf  
14 Catherine Nicholson, Consumers International & Bob Young, Europe Economics, The relationship between supermarkets and suppliers: What 
are the implications? (September 2012), page 2. Can be accessed at: 
https://www.law.ox.ac.uk/sites/files/oxlaw/the_relationship_between_supermarkets_and_suppliers.pdf  
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a. requesting retrospective payments to preserve margins (H); 

b. retrospective variations to agreements and ongoing renegotiation of agreements in 
place.  

c. refusing to accept price increases despite rising supplier costs; 

d. requiring increased contribution to supermarket promotions to offset any price 
increases undermining the effect of the price increase.  

e. margin expansion: denying a genuine price increase to a supplier while increasing 
the price to the consumer; 

f. penalising suppliers for promotions run with other retailers e.g. The Warehouse or 
for supplying certain products to other retailers . Likewise demanding compensation 
for perceived losses from other retailers’ promotions and deducting it from payments 
to suppliers (H) 

g. cancelling scheduled supplier promotion programmes as a penalty thereby denying 
consumers the opportunity to buy those brands at the reduced price;     

h. unilaterally imposing additional costs (often promotional costs) or discounting items 
without prior agreement; 

i. refusing to pay agreed costs to suppliers (H); 

j. seeking payments for shelf space or shelf positioning not linked to promotions 

k. seeking payment for store theft, shrinkage or waste generally seen as retailer costs; 

l. individual stores making unreasonable demands for suppliers to supply 
merchandisers or to pay store staff to work in their stores; 

m. requiring free product over and above fair amounts for new product launches (H) 

n. requiring suppliers to use third party services e.g. transport companies where the 
company is owned or linked to the supermarket; (H) 

o. requiring suppliers  to use a supermarkets distribution network and supply to 
distribution centres which is more expensive for suppliers delivering direct to store.  

p. unreasonable payment delays; 

q. taking prompt payment discounts as of right although paying late (this has become 
the industry norm) 

r. unilateral deductions from payments to suppliers (H); 

s. delisting products with unreasonably short notice; particularly difficult when a product 
is imported in significant quantities. In some cases this has meant large quantities of 
packaging waste and write offs for suppliers. (H);  

t. over-ordering or cancelling an order at short notice (H);  

u. unreasonable demands to contribute to retailer marketing costs on threat of deletion 
(H);  
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APPENDIX A 

NZFGC submission on the Targeted Review of the Commerce Act 1986 (dated 10 
February 2016)20 

 

                                                           
20 Can be accessed at: https://www.mbie.govt.nz/dmsdocument/2318-food-grocery-council-redacted-targeted-review-commerce-act-phase-one-
submission-pdf  
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