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NEW ZEALAND FOOD & GROCERY COUNCIL

1.

The New Zealand Food & Grocery Council (NZFGC) welcomes the opportunity to submit
to the Ministry of Business, Innovation and Employment (MBIE) on the issues raised in
the Discussion Paper: Protecting businesses and consumers from unfair commercial
practices (Discussion Paper).

The NZFGC is an industry association which represents the major manufacturers and
suppliers of food, beverage and grocery products in New Zealand. This sector generates
over $34 billion in the domestic retail food, beverage and grocery products market, and
over $31 billion in export revenue from exports to 195 countries — some 72% of total
merchandise exports. Food and beverage manufacturing is the largest manufacturing
sector in New Zealand, representing 44% of total manufacturing income. Our members
directly or indirectly employ more than 400,000 people — one in five of the workforce.

OVERARCHING COMMENTS - OUR SUBMISSION

3.

The NZFGC supports Options Package 4 as described on page 8 of the Discussion
Paper, which is comprised of (a) a prohibition of unconscionable business-to-consumer
conduct; (b) a prohibition of unconscionable business-to-business conduct; and (c) a
prohibition on unfair contract terms (UCTs) in business-to-business contracts (the
proposed measures).

The proposed measures present a unique opportunity to strengthen New Zealand’s
statutory regime in its capacity to address abuses of buyer power, not only in the grocery
retail sector but in many other concentrated markets in New Zealand. It is also an
opportunity for New Zealand’s government to send a definitive message to businesses
about what kind of behaviour is acceptable in our trading environment, and to bring New
Zealand’s consumer and competition law regime into closer alignment with Australia’s.
More broadly New Zealand would be following international best practice.

The comments in this submission relate to business-to-business conduct in the grocery
retail market, and include:

a. Background to this inquiry and our submission.

b. Challenges with these types of submissions in the New Zealand context.

C. International context — growing concern regarding demand-side buyer power.
d. New Zealand competition laws are ineffective.

e. New Zealand’s grocery retail market & examples of harmful conduct by
supermarkets.

f. Specific answers to Discussion Paper questions.

We would like to make clear that some of the behaviours given as examples are historic,
i.e. last reported in 2014. Current efforts by supermarket management have made a
positive difference to the supermarket trading environment and we appreciate the efforts
made, but New Zealand law continues to allow certain sorts of behaviours which can
easily be reverted to once again, hence it is important to reflect and address the overall
market reality as experienced by suppliers.



DETAILED COMMENTS

A. Background to this inquiry and our submission

7.

10.

11.

The proposed measures are necessary but unremarkable. Indeed, New Zealand is
arguably an outlier in the absence of the measures set out in the Discussion Paper.
Many other jurisdictions have comparable measures in place — recognising that there
can be a range of conduct not captured by other laws (e.g. generic competition laws)
that needs to be addressed.

MBIE’s review should be seen in the context of:

a. international norms;

b.  growing concerns about demand-side buyer power;

C. specific concerns about supermarket buyer power; and

d. New Zealand’s existing market structure, which would be (and was) prohibited
under the current competition law test.

Much is made in these types of debates in New Zealand about “chilling effects” and
uncertainty. However, the proposed business-to-business measures should only impact
entities with significant market power, or those conducting themselves in a particularly
egregious manner — and would only require these entities to act in accordance with
commercial norms in competitive markets.

The measures proposed in the discussion document are unremarkable internationally
and should be non-controversial in that they would simply impose rules that most would
expect to be set down in law (and often are in other jurisdictions). There is nothing to
suggest that New Zealand is unique in not needing the same measures. If anything,
many of the issues caused by demand-side buyer power are more acute in New Zealand
due to our concentrated market structure and behaviour that can result as a
consequence.

As with any law change, the proposed measures (if enacted) could well have some
associated compliance costs. These are expected to be relatively low, and have to be
weighed against the potentially very significant harms — the extent of which can only be
estimated.

B. Challenges with these types of submissions in the New Zealand context

12.

13.

The NZFGC actively encouraged industry leaders across the grocery retail sector to
submit in response to the Discussion Paper. However, understandably because of the
professional and commercial risks involved, the fear of commercial retribution and the
potential impact this could have on a business, has prevented many suppliers from
feeling comfortable about making a submission directly. The fact that any submission
would be subject to the Official Information Act 1982 is a contributing factor to this. The
reality is that raising concerns regarding supermarkets’ conduct is not a viable option
where confidentially cannot be guaranteed. This can also be prohibitive to suppliers
bringing causes of action or raising concerns when unfair conduct occurs.

In New Zealand’s relatively small, tight-knit trading environment, even the risk of gossip
or hearsay is enough to prevent suppliers from raising concerns. Suppliers cannot risk
losing a commercial relationship with a supermarket - losing one customer when two



supermarket chains control approximately 95% of the grocery trade can often be a
matter of commercial survival.

14. These challenges were demonstrated by the fact that the Commerce Commission
(Commission) had to compel submissions in relation to its investigation of Progressive
Enterprises, now known as Woolworths NZ, during its investigation. The reluctance of
suppliers to speak out against supermarkets or minimising their evidence, would have
resulted in incomplete information for the review. MBIE will face similar issues in its
current review due to the impediments described above.

C. International context — growing concern regarding demand-side buyer power

15. The issue of control of buyer power (and abuses of this power), and how this may be
addressed by policy and legal measures, is a growing global concern. The result of this
is that other jurisdictions are already considering adopting, or have adopted, measures
which seek to control abuses of buyer power. Australian competition law has included
some form of prohibition on “unconscionable conduct” since 1986.2 The Australian UCT
regime was expanded to protect small businesses in 2016.

16. Abuse of demand-side buyer power in the supermarket supply chain has increasingly
been a specific concern internationally over the last decade — the result of which in many
jurisdictions has been the adoption or use of measures analogous to those contemplated
in the Discussion Paper.

a. For example, both Australia and the United Kingdom (UK) have introduced grocery
retail sector codes of conduct since 2009. The table below identifies where particular
conduct by New Zealand supermarkets is expressly prohibited under the Australian
Food & Grocery Code of Conduct (FGCC).

b. The Australian Competition and Consumer Commission (ACCC) has taken legal
action against both Woolworths and Coles in relation to alleged unconscionable
conduct. In ACCC v Coles Supermarkets Australia, the Australian Federal Court
found that “Coles treated its suppliers in a manner not consistent with acceptable
business and social standards which apply to commercial dealings. Coles
demanded payments from suppliers to which it was not entitled by threatening harm
to the suppliers that did not comply with the demand. Coles withheld money from
suppliers it had no right to withhold.”

c. In 2014 the European Commission (EC) adopted a Communication on tackling
“unfair trading practices” in the business-to-business food supply chain.* Unfair
trading practices are practices that deviate from good commercial conduct, are
contrary to good faith and fair dealing and are unilaterally imposed by one trading
partner on another. A subsequent 2016 Report from the EC on the same issue stated
that, “many Member States... have recently introduced legislative and enforcement
measures that broadly meet the criteria for effective frameworks against unfair
trading practices. In total, more than 20 Member States have introduced legislation
or are planning to do so in the near future.”® These legislative /enforcement
measures vary between Member States.®

" See Peter C. Carstensen’s Competition Policy and the Control of Buyer Power (2017).

2 Julie Clarke, Unconscionable conduct: An evolving moral judgement (October 2011). Can be accessed at:
http://classic.austlii.edu.au/au/journals/PrecedentAULA/2011/71.pdf

3 ACCC v Coles Supermarkets Australia Pty Ltd [2014] FCA 1405 at [1].

4 See: http://ec.europa.eul/internal_market/retail/docs/140715-communication_en.pdf

5 See: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2016%3A32%3AFIN, page 2.

6 See: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2016%3A32%3AFIN, page 5.




17.

The reality is that currently New Zealand lacks many of the regulatory safeguards that
are available in other jurisdictions. Some unfair commercial practices that would be likely
be illegal overseas frequently go unreported and unpunished in New Zealand.

D. New Zealand competition laws are ineffective in managing business-to-business conduct

18.

19.

20.

It is well accepted that there are significant shortcomings in New Zealand’s competition
law regime.” While the NZFGC sees benefits in improving section 36 of the Commerce
Act (and will expand on this issue in our submission in response to MBIE’s Discussion
Paper: Review of Section 36 of the Commerce Act and other matters), there would
remain significant impediments to relying solely on that, because

a. Parties with market power in a position to abuse that power may argue that they
do not have “substantial market power” for the purposes of the Commerce Act.
For example, supermarkets may argue that they do not have “substantial market
power” because they constrain each other. This can be seen by the fact that the
Commission did not make a finding on “substantial market power” in its
Progressive Enterprises investigation.®

b.  There would still have to be (likely) “substantial lessening of competition” in a
relevant market - there may be issues with market definition and demand-side
market power can be challenging in this respect (e.g. it can be hard to demonstrate
the anti-competitive effects of downward pricing).

C. There are related issues, such as confidentiality/retribution concerns (discussed
in paragraphs 12-13 above), costs of enforcement and the burden of proof.

While traditional competition law theory assumes downward pricing to be good (i.e. the
lower prices are passed on to consumers) or neutral (i.e. a simple wealth transfer from
manufacturers to retailers), significant buyer power (particularly abuses of that buyer
power) may inhibit New Zealand suppliers’ ability to invest, expand and innovate. All
these activities are important for firms to grow to a size large enough to have the capacity
to succeed in export markets. Abuses of supermarket buyer power make it difficult for
suppliers to generate a normal profit (the minimum level of profit needed to remain
competitive in a market) which may then be invested in product development, innovation
and exports. A good example from Australia would be the impacts on the dairy industry
as a result of “$1 milk”, which impacted the industry so badly that some farmers have
stopped the production of milk and there is now a shortage of milk, pushing prices to the
highest level. Supermarkets have recently raised prices of milk, but the effects on the
industry will take some time to repair.

This in turn poses a long-term detriment to consumers - a decrease in investment,
expansion and innovation by suppliers can result in lower competition between suppliers
and higher prices, more limited choice and reduced product quality.® Many of these
harms may be unknown, and difficult to quantify — this does not negate the need to have
balanced protections in place. Furthermore, in many instances the benefit of downward
pricing pressure is not passed on to consumers but instead is used to increase
businesses’ profits. When the ambition is to add value to goods and maintain a strong

7 See the Commission’s submission to the Minister of Commerce and Consumer Affairs, accessed at: https://www.mbie.govt.nz/have-your-
say/targeted-commerce-act-review/

8 The investigation report can be found here: https://www.comcom.govt.nz/dmsdocument/12714

9 Caron Beaton-Wells & Jo Paul-Taylor, Codifying Supermarket-Supplier Relations — A Report on Australia’s Food and Grocery Code of Conduct
(September 2017), para. 11 (Codifying Supermarket-Supplier Relations). Can be accessed at:

http://law.unimelb.edu.au/ _data/assets/pdf file/0006/2463135/Deidentified-draft-Code-Report-with-chapter-breaks LATEST 010917.pdf




manufacturing base, New Zealand has seen the retrenchment or exit of many fast
moving consumer goods companies linked to increased retail concentration.

E. The New Zealand grocery retail market

21.

22.

23.

24.

25.

New Zealand grocery retailing is characterised by a supermarket duopsony comprised
of two large-scale grocery retailers, Woolworths NZ and Foodstuffs (supermarkets).
This duopsony was the result of a series of supermarket acquisitions in the late 90’s and
early 2000’s, culminating in the acquisition of Woolworths (New Zealand) Limited by
Progressive Enterprises Limited, which reduced the number of supermarkets in New
Zealand from three to two. This merger occurred in 2001, while the current “substantial
lessening of competition” merger test (found in section 27 of the Commerce Act 1986)
was in the process of being introduced. The merger was actually declined by the
Commission under the new “substantial lessening of competition” test’® but ultimately
allowed to proceed under the old “dominance” test'! pursuant to a ruling by the Privy
Council." In other words, the Commission was not satisfied that the merger would not
substantially lessen competition in the relevant markets in New Zealand.

New Zealand’s two supermarket chains wield significant buyer power in their dealings
with grocery suppliers, the majority of which rely on supermarkets to access end
consumers. This imbalance exists despite the fact that many suppliers are relatively
large, sophisticated companies. In a duopsony, this level of demand-side buyer power
goes beyond control of access to consumers - commentators have noted that “because
of the power [supermarkets] wield in the marketplace, they have a strong influence over
what consumers buy, and how and where they buy it. Supermarkets can be seen as
gatekeepers rather than passive transmitters of consumers’ wishes, and their gate-
keeping role can work to the detriment of consumers and suppliers alike.”"

At the outset NZFGC would like to make clear that work is being done by both
supermarkets to improve and support positive supplier relationships. Progress has been
made since 2014 when issues relating to the treatment of food and grocery suppliers
and growers were considered by the Commerce Commission and debated in
Parliament. New leadership has also meant a greater desire to work constructively on
these issues.

NZFGC supports and appreciates this work, but in order to accurately make a
submission on the subject of this consultation, it is important not to forget past instances.
While not currently an issue, they remain in the negotiation ‘toolbox’ to be employed at
a later stage. Primarily examples are given of activities which have occurred here but
are explicitly ruled out in Australia or other jurisdictions.

Over the last 5 years NZFGC has received first hand reports of a number of clearly
harmful practices. Some are historic issues last reported in 2014 but not since (marked
with a (H)) and some are currently performed by New Zealand supermarkets either with
head office direction or mandated by some individual store owners (in the case of
supermarket chains which are cooperatives) which are not addressed by the existing
regulatory regime, including:

10 See: https://comcom.govt.nz/ _data/assets/pdf file/0016/73123/448.pdf

! See: https://comcom.govt.nz/ _data/assets/pdf file/0020/73073/438.pdf

12 progressive Enterprises Ltd v Foodstuffs (Auckland) Ltd [2002] UKPC 25.

13 Catherine Nicholson, Consumers International & Bob Young, Europe Economics, The relationship between supermarkets and suppliers: What
are the implications? (September 2012), page 2. Can be accessed at:

https://www.law.ox.ac.uk/sites/files/oxlaw/the relationship between supermarkets and suppliers.pdf

4 Catherine Nicholson, Consumers International & Bob Young, Europe Economics, The relationship between supermarkets and suppliers: What
are the implications? (September 2012), page 2. Can be accessed at:
https://www.law.ox.ac.uk/sites/files/oxlaw/the relationship between_supermarkets _and_suppliers.pdf




requesting retrospective payments to preserve margins (H);

retrospective variations to agreements and ongoing renegotiation of agreements in
place.

refusing to accept price increases despite rising supplier costs;

requiring increased contribution to supermarket promotions to offset any price
increases undermining the effect of the price increase.

margin expansion: denying a genuine price increase to a supplier while increasing
the price to the consumer;

penalising suppliers for promotions run with other retailers e.g. The Warehouse or
for supplying certain products to other retailers . Likewise demanding compensation
for perceived losses from other retailers’ promotions and deducting it from payments
to suppliers (H)

cancelling scheduled supplier promotion programmes as a penalty thereby denying
consumers the opportunity to buy those brands at the reduced price;

unilaterally imposing additional costs (often promotional costs) or discounting items
without prior agreement;

refusing to pay agreed costs to suppliers (H);
seeking payments for shelf space or shelf positioning not linked to promotions
seeking payment for store theft, shrinkage or waste generally seen as retailer costs;

individual stores making unreasonable demands for suppliers to supply
merchandisers or to pay store staff to work in their stores;

. requiring free product over and above fair amounts for new product launches (H)

requiring suppliers to use third party services e.g. transport companies where the
company is owned or linked to the supermarket; (H)

requiring suppliers to use a supermarkets distribution network and supply to
distribution centres which is more expensive for suppliers delivering direct to store.

unreasonable payment delays;

taking prompt payment discounts as of right although paying late (this has become
the industry norm)

unilateral deductions from payments to suppliers (H);

delisting products with unreasonably short notice; particularly difficult when a product
is imported in significant quantities. In some cases this has meant large quantities of
packaging waste and write offs for suppliers. (H);

over-ordering or cancelling an order at short notice (H);

unreasonable demands to contribute to retailer marketing costs on threat of deletion
(H);



V.

W.

X.

requests for a suppliers’ intellectual property e.g. product information when
supermarkets are in competition with homebrand goods; potentially infringing on the
intellectual property rights held by a supplier e.g. recipes;

unreasonable demands by stores for credits sometimes dating back years;

threatening or penalising suppliers (eg by de-listing products, re-allocating shelf
space or cancelation of promotions) as a “negotiation” tactic; and

a minority of large owner-operated stores have a general culture of bullying,
intimidation, or penalising suppliers for non-cooperation. Reports of mistreatment of
merchandisers (low paid, mainly women), sales representatives and other company
representatives is an ongoing concern. In extreme circumstances suppliers have
had to move their staff due to concerns that poor treatment and its potential effects
on mental health is a health and safety issue.

26. These behaviours are caused by a lack of competitive pressure on “powerful
purchasers” which would normally constrain their conduct. This behaviour manifests in
one-sided contracts (or no contracts at all), but also in related (and/or unrelated) abuses
of highly asymmetric bargaining power. The table below:

a. sets out some examples of harmful conduct which have been practised by New
Zealand supermarkets - these examples have been identified from patterns of
behaviour that the NZFGC has observed over the past two decades (a notable
rise in such behaviour occurred following the creation of the supermarket
duopsony in 2001);

b. describes the resulting harm to suppliers and consumers; and

C. indicates where this conduct is expressly prohibited by the FGCC."

1. Requesting retrospective cash payments
Description of [ ¢ Supermarkets have asked suppliers for retrospective cash payments.
behaviour These are often presented as compensation for “benefits” received

by suppliers in the previous trading year that were not included in the
agreed terms of supply between the parties.

e Suppliers have reported feeling shocked and intimidated as a result
of these requests, which are often raised verbally in meetings, with
little to no prior warning and no scope for discussion or negotiation.

e These requests for retrospective cash payments also sometimes
relate to product “wastage” or “shrinkage” that occurs in-store or are
the result of claims that historic invoices remain unpaid. The
historical claims are particularly hard for suppliers to refute, due to
personnel turnover or lost/destroyed files.

e Clause 10 of the FGCC prohibits a retailer from varying a grocery
supply agreement with retrospective effect. Clause 14 specifically
prevents retailers from requiring a supplier to make any payment to
cover wastage of groceries incurred at the retailer’s premises.

15 Can be accessed at: https://www legislation.gov.au/Details/F2015L.00242
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Harm to
businesses &
consumers

e These requests often leave suppliers fearful of retribution if the
money is not paid.

e Unexpected costs can lead to lower than expected income for
suppliers, and increased uncertainty regarding future costs which
may be requested in the future inhibit suppliers’ ability to plan or
invest in product development, innovation and exports.

Examples

o A supermarket invited a supplier to a meeting and stated it was
disappointed that in the previous trading year it had lost sales volume
due to not pricing as competitively as its competitors. It further stated
that as a result it required compensation of $1.8 million for “benefits”
delivered to the manufacturer in the previous trading year. This sum
was said to reflect money “owed” to the supermarket due to the
supplier’s product being below category average GP%. The supplier
requested to view the supermarket’'s analysis but was denied. This
request was never put into writing and, following debate in
Parliament regarding “retrospective payments”, was not pursued any
further.

e A similar meeting was held around the same time with a different
supplier, who was asked for $2 million to compensate for benefits
(including shelf facing, aisle ends allocated and other estimated
costs incurred) received by the supplier in the previous trading year.
These benefits were not part of the terms of supply originally agreed
to. Again, the supermarket stated it was disappointed that it had not
been as competitive in price as its competitors in this product
category. Again, this request was never put into writing and, following
debate in Parliament regarding “retrospective payments”, was not
pursued any further.

e Suppliers have also reported being asked to make retrospective
payments for losses incurred in-store, such as product wastage and
theft. In one case the wastage cost constituted total losses for an
entire category, then divided amongst all suppliers (meaning some
suppliers may have been charged for wastage that did not relate to
product supplied by them).

e Suppliers have reported being routinely sent claims for promotion
contributions (in the thousands of dollars) relating to promotions run
up to 4 years in the past.

2

Refusing to accept price increases despite rising supplier costs

Description of
behaviour

e Many suppliers report that legitimate price increases requested are
routinely refused, with little scope for negotiation. These price
increases are often the result of rising input costs, and if not
accepted frequently lead to suppliers operating at a loss.

e Some suppliers report not having a price increase for up to 7 years.

Harm to
businesses &
consumers

e Where costs increase but price increases are refused, many
suppliers are forced to supply products at a loss. This can often
mean operating long-term is not viable.
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When faced with increasing costs, suppliers may be forced to cut
production costs (leading to reduced quality) or cease production
(leading to reduced choice for consumers).

Suppliers have observed that prices are often raised to consumers
despite the suppliers’ price increases being rejected — leading to
margin fattening by the supermarkets while the suppliers’ businesses
suffer.

Examples

A supplier reported a supermarket refused price increases despite
material increases in input costs — as this company supplies both
supermarket chains at the same price, it was unable to raise its price
with the other supermarket chain either, resulting in 40% - 80% of its
total business being affected. In one product category the
supermarket’s refusal resulted in the supplier making a loss for each
unit sold.

A supermarket refused a price increase request from a supplier,
despite the supplier facing significant price increases in commodity
ingredients for its product. The supermarket later increased the price
of 18 of the supplier's products to consumers by up to 6%.

One supplier reported it had to consider halting supply to a
supermarket after facing 20% cost increases. The supermarket
originally agreed to but then reneged on a price increase, meaning
that the supplier was making a loss on products supplied.

3l

Unilaterally imposing additional costs (often promotional costs) or
discounting items without prior agreement

Description of
behaviour

Supermarkets frequently charge suppliers for costs that have not
been agreed to in the terms of supply. These costs are often
deducted from payments without prior discussion or negotiation with
the supplier impacted.

Suppliers also often report that their products have been discounted
heavily by supermarkets without prior agreement.

Clause 9 of the FGCC prohibits a retailer from unilaterally varying a
grocery supply agreement without the consent of the supplier
concerned. Clause 18 provides that a retailer must not (directly or
indirectly) require a supplier to fund part or all of the costs of a
promotion.

Harm to
businesses &
consumers

Unexpected costs can lead to cash-flow issues for suppliers and can
impact profits. This in turn can inhibit suppliers’ ability to invest in
growth or new product development. Again, ultimately the range of
choices available to consumers can be impacted.

In cases where suppliers’ products are continually and/or heavily
discounted, consumers’ perception of the value of products can be
warped and consumer expectations of what a fair price is may
change. This can be detrimental to suppliers where consumers’
perception of value is disproportionate to the supplier's costs.
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As with example 2 above, in the instances where costs are raised for
suppliers but prices (to suppliers) paid by supermarkets are not
increased, supermarkets are merely fattening their profit margin at
the expense of the suppliers, with little to no discernible benefit for
consumers.

Examples

Due to underperformance of a certain product, a supplier agreed to a
50c discount for a supermarket so that the product could be put on
promotion for customers. The supermarket decided not to run the
promotion but kept the 50c¢ reduction on all sales. The product
continued to underperform and was ultimately delisted.

One supplier reported that all the products across a category were
put on special by a supermarket and each supplier in the category
was billed back their share of the discount, despite the suppliers not
agreeing to this. No breakdown of sales was provided to suppliers
and the cost was deducted from the suppliers’ payment without
agreement.

In one instance a supplier's product was continually put on “deep cut”
promotions by a supermarket, which the supplier was forced to fund.
The terms of supply between the parties stated that the supermarket
did not have the right to unilaterally adjust or amend any part of the
deal sheet submitted by the supplier. The supplier reported that the
additional payments were crippling its business. The supermarket
refused to relent and informed the supplier that it would not accept
any new products unless further deep cut discounts were accepted.

Suppliers have reported a supermarket requiring that they use an
Electronic Data Interchange, and later charging suppliers
approximately $1000 per month for their use of it.

4

Refusing to pay agreed costs to suppliers

Description of
behaviour

The terms of supply between suppliers and supermarkets frequently
account for costs which the supermarket may owe the supplier.
However, suppliers have reported that these agreed costs are often
disputed by supermarkets or go unpaid.

Harm to
businesses &
consumers

Non-payment of agreed costs can lead to cash flow issues when a
supplier expected to receive payment but did not. There can be
associated costs to a supplier relating to pursuing the unpaid
amounts. This can often lead to greater uncertainty for suppliers who
do not know when/if they will receive agreed payments.

Examples

One supplier delivers to a supermarket daily. The supermarket would
routinely claim that, as it had no physical proof of delivery (a “POD”
form) that it did not have to pay for the products. This supplier at one
stage had to write off approximately $5 million of payments after the
supermarket claimed these products had not been delivered (due to
lack of POD), even though they had.

Suppliers have reported that supermarkets often pay late but still
take the early payment discount agreed in the terms.
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5

Threatening or exacting “retribution” as a “negotiation” tactic

Description of
behaviour

Suppliers have reported that supermarkets routinely threaten
repercussions, including the cancelation of promotions, delistings,
favouring competing suppliers, or using these measures as
retribution for certain behaviour or responses, if the suppliers do not
behave a certain way.

Often supermarkets follow through on these threats if the supplier
attempts to negotiate or refuses to adhere with the supermarket’s
wishes.

Clause 16 of the FGCC prohibits retailers from requiring payment for
better shelf space positioning. Clause 19 provides rules as to when
retailers may de-list a product, and expressly states that “delisting as
a punishment for a complaint, concern or dispute raised by a supplier
is not a genuine commercial reason.” Clause 26 provides that
retailers must not threaten a supplier with business disruption without
reasonable grounds.

Harm to
businesses &
consumers

When threats such as these can be used by supermarkets at will,
suppliers’ bargaining power is significantly weakened. Such threats
can carry real consequences for suppliers — for example, over 60%
of all sales in New Zealand are made while products are on
promotion; exclusion from promotions or catalogues can have a
major impact on sales.

Threats to de-list also create uncertainty and impact on businesses’
ability to plan for the future, including new product development.

When the supermarkets follow through on these threats, there can
be a flow-on harm to consumers in the form of reduced choice,
reduced innovation and new product development, and the missed
opportunity of lower prices when products are not promoted.

Examples

A supplier of food grocery products was told by a supermarket that,
unless prices were lowered in one category, all of its products in
another category would be moved to the bottom shelf. This threat
was eventually followed through and the supplier lost a significant
volume of sales.

A supplier was told by supermarket staff that it would face
“repercussions” if it continued to pursue a price increase (which was
needed in light of increased input costs), including suggestions it
could affect ranging or lead to the supplier being dropped from some
stores.

A supermarket demanded a price decrease from a supplier, citing a
competing supermarket supplying the supplier’'s products at a lower
price. The supplier explained that this was because the competing
supermarket was willing to accept a lower margin, and that it could
not control the competing supermarket’s prices. When the supplier
refused the price decrease, the supermarket responded by reducing
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shelf facings and decreasing catalogue exposure for all of the
supplier’s products, rejecting new product development and
excluding the supplier’s products from promotions.

6. A general culture of bullying, intimidation and retribution
Description of [ ¢ Many suppliers express a fear of dealing with supermarkets, due to
behaviour the far reaching and material potential repercussions of negotiating

or raising concerns regarding supermarkets.

Harr_n to e Suppliers are extremely fearful of damaging their relationship with
businesses & supermarkets due to the impact that this could have on their
consumers business.

e This concern is even more material for businesses that deal with
supermarkets operating in both New Zealand and Australia. The
benefits of raising concerns with or resisting such supermarkets must
be weighed with the real risk of having their business affected both in
New Zealand and Australian markets.

Examples e One supplier reported that, in the course of a negotiation, a
supermarket staff member threw a pen that hit the supplier’s staff
member.

e One supplier reported that, in the course of a negotiation, it was
chastised by a supermarket for attempting to elevate issues to senior
management level.

e Many suppliers have described their interactions with supermarkets
as “bullying” and “intimidating.”

F. Specific answers to Discussion Paper questions

1. What types of unfair business-to-business contract terms are you aware of, if
any? How common are these?

We refer to the examples given in our table above.

2. What impact, if any, do these unfair contract terms have?

We refer to the examples given in our table above.

3. Is government intervention to address unfair business-to-business contract
terms justified? Why/why not?

Yes - we refer to the examples given in our table above, as well as paragraphs 18-26
above.

4. What types of unfair business-to-business conduct are you aware of, if any? How
common is this type of conduct?

We refer to the examples given in our table above.

5. What impact, if any, does this conduct have?

We refer to the examples given in our table above.
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6. Is government intervention to address unfair business-to-business conduct
beyond existing legislative protections justified? Why/why not?

Yes — refer to paragraphs 18-26 above.

7. What types of unfair business-to-consumer conduct are you aware of, if any?
How common is this type of conduct?

We note that this submission focuses on business-to-business conduct.

8. What impact, if any, does this conduct have?

See answer to Question 7.

9. Is government intervention to address unfair business-to-consumer conduct
beyond existing legislative protections justified? Why/why not?

See answer to Question 7.

10. Do you agree with our proposed high-level objectives and criteria for assessing
any potential changes to the regulatory framework governing unfair practices? If
not, why not?

We agree with the high-level objectives but note that Criterion 3 needs to recognise
accepted competition rules as well as the reality of the market structure in New Zealand.
The proposed measures are not particularly prescriptive regulation and do not propose a
departure from commercial norms.

11. Should a high-level prohibition against unfair conduct be introduced? Why/why
not?

Yes — refer to our discussion above.

12. What are the advantages and disadvantages of Options 1A, 1B, and 1C (Refer to
Annex 1 for more information)? Which option, if any, do you support?

The NZFGC also submitted in favour of adopting a prohibition on unconscionable conduct
in 2016 in response to MBIE’s Targeted Review of the Commerce Act 1986 (attached as
Appendix A). In that submission our position was (and remains) that a prohibition on
unfair conduct should align with the analogous prohibition in the Australian Consumer law
(ie Option 1A). Given that many of our laws are based on the Australian laws and the
desire for Single Economic Market harmonisation, this option is attractive. In addition, we
note that:

e Option 1A was considered in 2012 for inclusion in the Consumer Law Reform Bill. The
Commerce Committee decided, “it is prudent to wait until Australia has developed a
body of authoritative case law on the matter before following suit.”'® As there is now
Australian case law, there are grounds to revisit this.

e The Commission can send “warning letters” regarding compliance with the FTA. The
threat of these letters, including the possible associated reputational damage, can
deter prohibited behaviour.

e The test may still be hard to prove — “unconscionability” is a high standard. If the
Australian approach of not defining “unconscionable” was followed, we would likely
adopt the Australian interpretation ie “unconscionable” conduct is more than “unfair”
and must be “against conscience as judged against the norms of society.”!”

16 See Explanatory Note of the Consumer Law Reform Bill: hitp//www leqislation.govt nz/bil/government/2011/0287/21.0/DLM4777800_html
17 See: https://www.accc.gov.au/business/anti-competitive-behaviour/unconscionable-conduct
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e For example, in 2016 the Federal Court ruled that Woolworths’ requests for urgent
payments ranging from $4,291 to $1.4 million from suppliers were not
“unconscionable.” The Court found that, in the context of a retailer / supplier
relationship where similar requests had been made before, that Woolworths’ conduct
was not “unconscionable.”’®

o While it still may be difficult to prove a breach, the existence of the prohibition alone
might impact business behaviour. Over time the NZFGC has noted a marked
improvement in supermarket/supplier relations in the period following instances where
abuses of supermarket buyer power have been raised by NZ politicians (eg Shane
Jones MP’s 2014 speech in the House of Representatives) or investigated by the
Commission (eg the Commission’s 2014 investigation into whether Progressive
Enterprises may have breached the Fair Trading Act 1986 or Commerce Act 1986).

13. If unconscionable conduct were prohibited (Option 1A), should a definition of
unconscionability be included in statute, and if so, how should it be defined?

See answer to question 12.

14. Is it appropriate to require businesses to act in good faith (as per Option 1C —
see Annex 1)? Are there situations in which doing so could have negative
economic outcomes?

See answer to question 12.

15. Are there any other variations on Option 1 that we should consider?
No.

16. If a version of Option 1 is selected, should it also extend to matters relating to
the contract itself?

See answer to question 12.

17. Should any protection against unfair conduct apply to consumers only,
consumers and some businesses (and if so, which ones?), or all consumers and
businesses?

All consumers and businesses. See paragraph 20 above — in many contexts imbalance in
bargaining power can exist between two sophisticated, similarly sized businesses.

18. If the UCT protections are extended to businesses, do you agree that the current
consumer UCT provisions should be carried over without major changes? If not,
why not?

Yes.

19. If the UCT protections are extended to businesses, should the FTA’s ‘grey list’
for consumer UCTs be carried over ‘as is’? Are there any existing examples of
unfair terms that should be removed from the list, or any new examples that should
be added?

The current FTA ‘grey list’ is largely analogous (except for one provision) to the
corresponding ‘grey list’ in Australian Consumer Law, which was not changed when the
Australian UCT regime was expanded in November 2016. In our view, carrying the ‘grey
list’ over as is provides a useful starting point for determining if a term is a UCT, but is not
exhaustive (ie a term that is not on the ‘grey list’ may still be declared a UCT)

'8 Australian Competition and Consumer Commission v Woolworths Limited [2016] FCA 1472
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20. Should the protections against UCTs apply to consumers only (as at present),
consumers and some businesses (and if so, which ones?), or all consumers and
businesses?

The NZFGC considers that protections against UCTs should apply to all consumers and
some businesses. We note that:

e This option has the benefit of harmonisation with Australia and could build on New
Zealand’s existing UCT regime.

e This option could help prevent prohibitive or unbalanced terms of trade being imposed
on suppliers.

e Under the current UCT regime the CC undertakes industry “reviews” of SFCCs in
different sectors. These reviews have arguably been effective in compelling
businesses to change terms in gym contracts, telecommunications contracts and
energy retail contracts. A review of B2B contracts in the grocery retail sector could
have a similar effect.

21. If the protections against UCTs are extended to businesses, should a
transaction value threshold be introduced, above which the protections do not
apply? If so, what should the threshold be?

Yes, A transaction value threshold would be analogous with the Australian regime where
the “upfront price payable” under the contract is no more than $300,000, or $1 million if
the contract is for more than 12 months.

22. Should there be penalties for breaching any new provisions regarding UCTs,
and should there be civil remedies available, even if unfair terms have not
previously been declared by a court to be unfair? How should any penalties and
remedies be designed?

Yes, there should be penalties for breaching any new provisions regarding UCTs and civil
remedies should be available. The penalties and remedies should be analogous with the
Australian regime.

23. Are there other options to address unfair conduct or unfair contracts that we
should consider? If so, what are these?

No.

24. Do you have a preferred options package? If so, which is your preferred
package, and why?

The NZFGC supports Options Package 4 because there is no “one size fits all” solution to
reducing the harm caused by abuses of buyer power - the best solution is a suite of
complementary measures. The measures put forward in Options Package 4, if enacted,
would strengthen New Zealand’s competition and consumer law regime in that regard. For
this reason the NZFGC also intends to submit in favour of amending section 36 of the
Commerce Act in response to the Section 36 Discussion Paper.

A commentator recently made this point in relation to the introduction of the FGCC, stating
the FGCC “was not seen as a complete solution to the problem of asymmetric bargaining
power and the conduct to which it gives rise or that is, as a response to the exclusion of
other possible responses and remedies.” Instead, the FGCC was intended, “fo
supplement and possibly bolster other relevant avenues under the Competition and
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Consumer Act 2010, specifically the provisions relating to misuse of market power,
unconscionability and unfair contract terms.™®

The NZFGC submits that the enactment of the measures in Options Package 4 would
represent a definitive statement from the New Zealand Government about what kind of
behaviour is acceptable, with the potential to improve our trading environment
permanently. It may also embolden suppliers to raise concerns, complain or bring causes
of actions regarding supermarket conduct where previously they may not have considered
this a viable option.

25. Do you agree with our assessment of the impact of each package against the
criteria? If not, why not? Do you have any further evidence on the costs and
benefits of this option?

The NZFGC is aware of multiple multinational food manufacturers which have ceased
production (or are contemplating ceasing production) in New Zealand. While factors such
as globalisation and rising minimum wages have also contributed to this, the difficulties
suppliers encounter when dealing with New Zealand’s supermarkets have undoubtedly
also played a part. The prevailing attitude is increasingly that New Zealand is not a place
where fast-moving consumer goods can be profitably manufactured.

¢ Codifying Supermarket-Supplier Relations, para. 11.
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APPENDIX A
NZFGC submission on the Targeted Review of the Commerce Act 1986 (dated 10
February 2016)%°
o |
%
NEW ZEALAND
FOOD “GROCERY . LI
10 February 2016
Targeted Commerce Act Review
Compezzon and Consumer Palicy
Ministry of Business, Innovation and Employmeant
PO Box 1473
WELLINGTON
Emait: commerceach@mbie govinz
Dear SirMadam

Pl23sa find 3itached the submission that e New Zeaiand Food & Grocery Councl wishes
to present on the MBIE Issuas paper Targered Review of the Commerce Act 1086 datad
November 2015

in sUMMary we are in favour of the Commerce Commission having he same 1egal powers
3s the ACCC ‘o gve 11 greater abilty to address potentiad future 3buses should they arse
and to ensure greater irans-Tasman aignment.

Pie3se let me know If you have any questions.

Yours sihcersty

20 Can be accessed at: https://www.mbie.govt.nz/dmsdocument/2318-food-grocery-council-redacted-targeted-review-commerce-act-phase-one-

submission-pdf
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NEW ZEALAND FOOD & GROCERY COUNCIL

1.

The New Zedland Food & Grocery Coundl (FGC) welcomes tha opportunity to comment
on Me Ministrys Tapgeted Review of me Commerce Act 1086: Issues Paper of
November 2015,

The FGC represents the major manufacturers and suppiers of food, beverage and
grocery producis In New Zeaiand. This sactor generates ower $34 bitlon h the
New Zealand domestic retall food, beverage and grocery producis market, and over
$26 tilion In export revenue Som expons o 135 countries — some 61% of tota
merchandise expornis. Food and beverage manufaciuring is the largest manufacturing
sector In New Zaaiand, reprasenting 46% of total manufaciuring Income and 34% of J
manufacturing saiares and wages. Our members direcly o Indirectly empioy 370,000
peopie —one I ve of the woekforcs.

OVERARCHING COMMENTS

3.

The FGC wishes 10 focus Its commenss In this submission soiely on the supamarkst
sector. Supermarkels are the maln CUStomers of our suppliers.,

NﬂMMME“mmmmthDNM.
Supermarkets wieid substantial bargaining power over thalr suppfiers. The FGC is
concemed Mat In some INstances supemmarkats are using thelr bargaining power In 3
way that has the potentiai to hamm e viabiity of 3 vibrant and competitive suppier
market 1o the detrimant of consumers.,

Ghen:

ia) the fact that thers are only, effecively, two supemmankst chalns In New
Zedand;

b} tha bahaviour exhidited by supermarkets towards suppéers in oher pans of the
worid - where the market concentration s less than New Zealand; and

(c) the admissions and Jlegations Dy and against the two mIor supemarnkst
players In Australa (see paras 17-12),

It is not unreasonadie to conclude either that such conduct takes placs In New
Zealand (which goes unreported because of fear of consequences) of that there Is
fertile ground for such conduct in the future,

Supammarkst concuct of Tis Nature towarss suppiers Is against he long-tem Interests
of consumers. Supsrmarkets' constant demands fof lower suppler prices, coupiad win
supemMarkess passing excessive sk and Unexpectad costs on 1o MET supplers, means
that suppliers have No Incantive 1o INvest of 1o NNovate. I the long 1erm, ConsUmers
wik face higher prices and J2ss cholce.

Under the status quo, & 35 of the Commerce At I not 0DErating 1o address ADusas of
market power In the supamarnkst secior. Such abuses by supemmarkels have recenty
been refered to Dy the Australlan Federal Court 35 “conirary to consclence”, and
significant penaites of AS10m have been Imposad fr that conduct I Ausiralla aiready
against Coles. In those proceadings, the ACCC chose to Dasa 185 ciam on a breach of
Australia’s unconscionablity standard, rather than a breach of he Ausirailan aguivalent
of s 45. The ACCC has recently Inifated proceedings against Wootworis In relation 1
Its treatment of suppliers under this unconscionablity standard.

The FGC supports 3 MOve 10 an "eff=cls 1867 and Me removd of the “taking advantage”
elemant In & 36, 35 wel 35 the proposal to grant the Commerce ComMESsIon the power

L 5§
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to undertake market studies. The FGC i neuTal on the altematve enforcement
mechanisms identified In Me Issuss Paper.

However, the FGC Is concemed M3t the proposals put forward by the Ministry In Its
Issues Papar do not go far encugh 1o aadress potential abuses of market power In the
supemMmarket secior. in respanse 1o Q20 of the Issues Paper, the FGC recommends that
the Ministy also considers the Infroducion of an unconscionadiity provision and 3
supemMarket code of conduct — doth of which exist in other counties, including Austraila.
This would further harmonise the Trans-Tasman business emdronment, beng the
powers of the Commerce Commission cioser 0 thoes of the ACCC and provige more
cerainly for all involved In businees Fans-Tasman. Glving the Commerce Commission

the same j2gal powers as e ACCC would give the reguiator greater powers 10 address
potensal future abuses should they arise.

posed In the Issues Paper are detalied In the attached Appendix 1.

SPECIFIC COMMENTS

New Zealand supermarkst sector s highly concantrated

11

12.

Around the world, consumers buy the vast majorty of their grocenes at supemmarkets.
In most countries the number of [arge supemarkst chans can be counted on one hand.
A5 3 result food suppliers are rellant on sales agreements with 3 hanatul of
supemmetmngetme!rpmowemmepmamomomemesof
COnsuUmars.

The New Zaaland supermarket industry s among the most concentrated In the workl.,
The two supermarket glanis, Progressive Enterprises Limited (PEL) and Foodsiufs,
colectively hold 56% of the supemmarket retal market In New Zealand. By comparison:

(a) In Ausirala, Coes and Woolworths hold 3 combined market share of 70%;"

() In the United Kingdom, the top SWr supemmarkets hoid 3 combined market
share of 72%: and

(c) In Canada, the top three supemmarkets hold 3 combined market share of
£63.4%°

Supermarkst conduct towards suppliers causss concem around the worid

13.

14

Because supplers rely on seling Melr produce through supermankets, thers Is 2
substantal imbalance of bargahing power batween supplers and supermarkets.
Supoliers cannot risk 108ing 3 ComMensa relationsnip with 3 supemarket chain, given
the high concentration of the supermarket industry In this country. Losing one customer
can often de 2 matter of commercial survival.

Supsrmarkets can and oo take advaniage of el barganing power.  Supemarkst
y cnhaln practices have amracted the atention Of compettion reguidtors In
New Zeaiand and imernationally.

New Zealand

1S.

In New Zzaiand, the FGC has for many years fiekled compiaints and expressions of
concem from Iis suppiler-members about Me dehaviour of New Zealand supemarkats

W -

Floy Moiges Snge Souroe |[Acalnbe), Agrl 2008 - Mach 215

Markat share of gocery stones i Crast Betein %0 e 12 weeka atddng Ocicber 11th 2015 Seww stelule com>
Dapritation of Pe sgwmaket ssd gocery sloe ndalry n Cemede from 2090 15 2015 by matkel stas
~avww alatinba come

Page?
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Australis
16.

7.

18.

that goes beyond usual ToDUS! Dusiness cealings.  This behaviour mimors that
expernenced In the other jurisdictions refemed to in Mis suomission.

in Australa the ACCC has bsen very active on Mese matters. It hvestigatsd and
prosecuted alisgations of unconscionadie conduct by supemarket glant Coles. The
conduct Inveszgatad was very similar 1 Me complaints recelved In the past by Me FGC.
The Austalan invesigation iad 1o Coles paying penalties of AS10 million in 2014 for
unconscionable conduct towards fte suppilets.’ That conduct oy Coles incuded the

following:

(3) Coies Impiemented an Active Retall Colladboration (ARC) program. When
supptiers deciinag to pay the ARC rebate, Coles threatened that this woukd
mpact on Coles’ decision about the ranging of the supplers products; that
Coles would not acquire new products from the supplier; that Coles would not
provide the supplier with information It had previously baen supplied with; and
that it risked losing Coes’ promotonal activity for that suppliers products.

(b) Coies demanded paymeanis o7 purportad profit gaps where this had not been
previously agreed between sUPpilers and Coles.

(c) Coles demanoed refrospactive paymeants for wasie.

(d)  Coles required payment for late delvery where fis had not been previously
agread with e supplier.

(¢}  Coles Imposed penaties for short cefiveries of 3 suppliers product wihout
prior agreement.

Al the heart of the proceedings agalnst Coles was a finding by the Court that Coles had
3 sudstantialy stronger bargaining position relative to its suppliers; hiat Coles oid not
disciose sutflicient informazon to suppilers; and that Coles exened undue pressurs and
unfair tactics on suppliers.” Justice Gordon of the Federal Court noted:

“Coles’ misconduct was senous, defiberate and repeated. Coles misuszed 1s bargaining power.
B3 conouct w3z ‘not done In good conscience’. R wac contrary to concolence. Colec freated
Ht cuppilers In a manner not concictent with acceptable bucinecs and coolal ctandarde
whioh apply to commeroial dealingc. Coles demanced payments from suppliers T which it
w23 Nt entied by threstening harm 10 e supplers that did not comply with e demand.
Coies withineid money from supplers 2 had ro right 10 winhold

“Coles pracices. demands and ihvexts aere deliberate, crohecirated and relentiecs. ™

“Coms conduct w3z Of & kind which merls severs penaly. But for Coles making e
admizzions k has now made and acknowiedging the gravty of It contravening conduct, the
conduct and drocumsiances n which T was commiled would have wamanted Imposing penaties
 or cioze 1D the maximum the [aw permits” ' jemphasis added]

In December 2015, the ACCC Inmiated proceedings against Wootworhs for
ummmieoomwmms«ppnm The ACCC aleges Mat Woolworthe haa

developed 3 sirategy o Increase s profMi performance Dy requinng "MIng the Gap”
payments from suppliers.

LR N

ACCT v Coles Supenowhnts Acatrele Pry LA [2014) FCA 1405
Sew i wanpde ACCT v Colwe o (44], [S0] (58] (&2

A

g
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“The ACCC aleges Tat Wooworths had been seeking 1o urgenty recuce what it antcipated
would be a3 substantial profit shorthl Dy demanding payments from suppliers in k3
management-backed "Mind the Gap” programme.

"The ACCC aleges Mat in 3ccordance with the Ming the Gap scheme, Wookworihs's Catepory
nmwmcm-nwammam-,anmum
fom tose supoders for amounts which incuoged payments ha! mnge fom ASSX9I
AR1.2 miion © "supporT Wooworms.

“Not agreaing 10 @ payment would de seen as not "supponing” Wooiworths®, the waichdog said
n a saalement. It cimes hat Woolworths sought approxmately .2 mion from 821
suppilers through the scheme and uimately netad AS 18,1 mition.

"The ACCC alleges thar Woolworth's conduct In requesting the Mind me Gap cayments was
unconscionatie in all the circumstances” [ACCC chaiman Rod Sims) saa.

"A common concemn ralsed by suppiers reiales 1 artitay clams for payments outside of
rading terms Dy major supermaniet retatiers. It s dficut for suppliers 1o plan and budpet for
the operstion of helr businesses I they are SubjacT © such ad hoc requests™.”

The ACCC aleges that these requasts were made In circumsiancas where Woolworths
had a3 substantially stronger bargalning position 1o the suppliers, did not nave 3 pre-
existing confraciud entiiement 10 se<k the payments and either knew it did not have or
mnﬁmwdﬂmnhﬂawm&mawﬁe%
payment from the targetad zuppliers.”

United Kingdom

19.

21.

In the United Kingdom, supsmarket conduct towards suppliers has been reviewed n
two reports by the CompesTon Commission, one In 2000 and on2 In 2008. In the 2008
report, the Commission conciuded that

Our review of emalis Detwesn 1o grocery retalers (Asoa and Tesco) and thelr supplers duing
summer 2007, particulary cur cbaervations of thelr negoliatng $acics, give the Impeassion st
Azds and Tesco have a stong pozition when negotatng wih ther suppiers. ... This may
=an, %or sxarpie, cosenations zuch a5 3 suppiler DRVIdNG Product X below Cost or paying
Tor promotions proposed by 3 retaler that wowd otheraise be Aokt © explan.©

Ower the course of thelr investigation, the Commission found that one-third 1o one-nat of
SUPPIENS Sxpenance practioss fTom supermankets such 3s payment delays, excessive
payments fof cusomer complaints, and retrospectve price

Tha Commission found that

Competiion at the retyll level ieads grocery retaliens 2o seek the best tems and conditons from
Deir supoliers. The possession of buyer power by 2 grocery retier alows grocery retaders to
extract lower prices from suppBers tham wousd othernsize be the Case, and CONSuMers benedt as
3 rezult of these iower whoesaie prices being refectad I iower retal prices.  Howewer, when,
In the hope of gaining 2 competiiive acvantage, grocery retallers trancher exceccive rickc
or unexpected oocts fo fhelr cupplierc through practioes Involving refrocpective
adjuctments 1o supply agreementc or giving rice to moral hazard on the part of the
grooery retaller. thic ic likely to leccen cuppilers' Incentivec to Invect in new capaoity,
produots and production procecsec. If unohecked, thece practioss, which are
eczantially 3 sice-sffect of competiticn between grocery retaliers with buyer power, will
be detrimantal o the Inferects of concumers.” [=mphasiz addect

10
1"
12

14

Food Nevh Aol “Wochwortin Wind he Oap cetnand Wite dewiog taet hom ACCC" “eaww foodnvipetr -
-mmmmm
“ACCE s adin Woderts e alege is  condue s et wuppben”
mmmwnomm‘l

Tornpetiion 0 Supenmatkets A fepcrt O [ sisgly of grocenes fum maltiple siorss i e Lnted Kegeion
{2000y, Compmtitan Corsreimsion The algply of grotenies & e UX marked st Detion (30 agrt 2008)
Mnm The suppdy of groceces 21 Lhe UK roaked Sresipution o |20
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Canads

22.  Supemmarket conduct towards supplers came fo the attenton of the Canadan
Compatition Bureau In the context of 3 proposad acquisition. Loblaw, Canada's iargest
grocery chain, propased 1o acquire Shoppers Drug Mart Corporaton, Canada's largest
drugsiore chan. The Bureau icok the view that the acquisition would increase Loblaw's
marke! power vis-3-vis suppliers.  Accoraing 1o the Bureau, this would jead to 3
substansal lessening or prevention of competiion, higher wholesale prices for omer
rataliers, and potentialy higher prices ©r CONSUMETs.

In March 2014 the Competition Bureau reached a Consent Agreement with Lotiaw 0
preserve competiion 1 the market for Tie retsil safe of phammacy producis and
drugsiore-type mearchandise In Canada.” The Consent Agreemsant prohibiad certain
conduct by Loblaw towards Its supobers Mat the Bureau considered wouid raduce

short Gelveries; and charging new supply chain penaities and ®es % suppllers that
suppiied less than 34 mitlon of procucts 1o Lobiaw. The Agreement adationaly
required that Looiaw ensure ihat supply agreements are provided © supplers In wiiing.

Section 38 currently Inadequately addressas this conduct

23. Saction 36 of the Commearce Act 35 it cumently stands Is not working to prevent supply
chain practices by supermarksts of the kind referred to above that will have a long-temm
negaivempaampﬂeesmdemamefcma:e. It Is no colncidence that the ACCC
refied on Australly's unconscionabiity provisions, and not the Austrailan aquivalent

£ 36, when bringing proceedings against Coles and Wootworths.

24 Ths Is primarily because of the "purpose” element of 5 35. Supermankets’ key driver is
maxmising fevenue and profit In Me event that 3 suppller is treated bady, In most
mm&mmmwamummwwmwm

preventing or detemng suppliers from engaging In competitive conduct, of eliminaing
them. But Mat does not mean this sort of conouct by su ts 15 appropeiate — 3
the Australan Faderal Court has noted, such conduct is still “contrary to consciance”.

Section 36, sven If amanded, wiil not address this conduct

25.  Whie the FGC baleves that amending s 36 s0 as o remove the taking advantsge”
element and to Inciude an effects tast will g0 SOME Way 1D IMproving the efficacy of 5 35
generally, the FGC does not consider It wit 3adress the conduct of concem by

supemMarksts,

26. Removing e “iaking advantage” alement on its own will not adaress these concems,
35 the "purpose” element Is stil prodlematc 35 sat out above. Nor wil the Introduction
of an effects 166t provide 3 panacea. If the supennarkets et al suppilers n 3 markst
equally (Dadly), Tere wil not likely be 3 substantial lessening of compettion in the

market In which thesa suppilers operate since all suppliers will be Impactaa simiarty.
Supermarkst conduct towards suppllers is against the long-term Intsrests of conaumers

27. Supemmarkat concuct 1owards supplers 3s detaled above Is cetrmenta to e long-
term interests of CONSUMETE.

28. Tha exira payments demancad by supermankets, coupiad with the supermarksts' anve
for ever lower prices, place sigrifcant pressure on supplier businesses.” ¥ suppiers

15 'Ccnm&numm-dm" d Accydeiton of Sk Deog Mt Coporgtion by Lotdew Compmtdes
Linilad Poslion

18 Sea Cotaumers “The e end supghen What ae e impdcetors %

Yoged
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cannot continue In business 3as a result, consumers will suffer from less product cholcs
and higher pricas in the longer 2m.”

Whan excessive nsks and Unexpecied £OS1s are passad rom supermarkels 1 suUppiers,
wppaemmammsnaymhvealnmapaaqmmwmuwuemm
p -

In some nstances, where supermarkets control the Ikelinood of 3 nsk eventuating,
transferming risk fo suppliers creates a “‘moral hazard™ shrinkage, for exampie, can be
reducad by befter supsmmarket security and accounng polickes.® Passing that risk 10
the suppiler maans there Is no Incentive on the supermarket 1 minimise that nsk. This
prevents the developmeant of most eficient practices. Another exampie of minimising rek
might b requirng suppliers to essentaly quaraniee the margn for the retsfer.

The Ministry should conaider a broader rangs of remadies

3.

The FGC notes at section 1.2 of the issues Paper and at Q20 that the Ministry remains
open 10 submissions on the socope of the ISsues Paper and other potential options. The
FGC submits hat the Ministry should consider a Droader range of remedies to aodress
the 3buse Of DUYSr poWer by supemmarkets — In paticular Me Introduction of an

scionablity
F&ammamﬂammwmmmasam
iden¥2ad In the issues Paper.

The FGC supporis the adgoption of an unconacionabliity standard

32.

The FGC supposts the NiroducTon of an unconscionabiity standard 3s an avenue for
addressing conduct that is unfalr but that may not be caught within the cumrent and
proposed arating of secion 36 of the Commerce Act

In Austraia, sections 20-22 of the Austrakan Consumer Law™ pronibit unconscionadle
conduct In ragde of commerce. Tmeepmvlsbr\saepmﬁedhmemmeo

2. Introducing a similar unconscionabiity standard Into New Zealand law
WwOuld bring Us IntD closer llgnmant with Australa.

The Ausirallan expanence Nas snown that 2 statutory prohibition on unconscionadie
conduct 5 3 greally more effective way to con¥ol abuses of market powes by
supemMarkets. It was successfully Invoked by the ACCC against Coles and nas
subsequently been Invoked against Woolworhs.

An unconscionable conduct provision would ensure Mat hose who benem from an
Imb&ancs In bargaining power, would not be able to take advantage of that Imbaance In
3 way that Is con¥rary 10 conscience. It would provids 3 legal avenue for radress for
SUppiers Who suffer 3s 3 result of such racticss.

Ths FGC supports the adoption of a supermarkst cods of conduct

36.

A supermarket code of conduct would help ensure that supemmarksts treat thel
suppéers falrty. 1 woulkd D2 3 proacive and holsic 3poroach 10 abuses of market power
In the supemManket secior.

7
18

The LK Competiion O roecd et shon by supgien hed teen negetvely moected by
spernahats mmm mc«m thdmnnmmmm
Aot 2008) & (UES C “The supemathets end sy What e e

amu-vumrmmm-u
Competticn Comermsion mm«mnmwmmmmm-nm
Competiten snd Comumar At 2010 (G, Schadue 2
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In drafting and Implementing a code of conduct, exampies of codes of conducs that are
already In place Inciuge the Ausyalan Food and Grocery Code of Conduct ang the
Unitag Kingdom's Groceres Supply Code of Practice. Both te Austraian and UK
Codes:

{a)  Require grocery retaliers fo ceal with suppliers fairty and lawuly;”

{b) Set out mhimum cblgations on grocery retalers wnen varying supply
agreements;”

i©) Establish minimum standards of conduct by grocery retallers when dealing win
suppliers, such 3s for payment, ge-isting, and aiocation of shalf space™

(@)  Require grocery retaliers o provide £taff training on Code compilance:™ and
(e} Set out 3 disputs resolution mechanism.™

The FGC notee that the Australian Code has come uncer some criticism by supplers.™
Key crticisms Inciude that it is voiuntary; It does not inciude penaities for braach; it does
not Inzude any Invastigatory powers of the abiity for suppilers to make an

eonwmtmdnammlersbastappaasmagmebwmmaoﬁemse

in Eght of this, the FGC submits that the United Kingdom approach to the Supemarket

cmetsmemwewaymgo Leaming from the United Kingdom approach, 3 New
Zealand code of conduct could:

{a)  Apply mandatorty to large supermarkets, as desermined by annual tumoves

(b) Require supemarkets 10 appoint N-house code complance officers and run
code compliancs programmes, including an annual complance audit>

(c) Estadlish an Ingependent Ombudsman wil responsibdity for monitoring and
erdorcing e Code, Including powers o receive anonymous compiaints and
Inves2gaie allegad breaches, and 10 Infiate investigations tself 9 determineg
whemer supermankets are complying with the Code efther generally or in
respect of particutar grocery Items;* and

(@) Introduce penaities Imposable by an Ombudsman for breach of Me Code,
3longside compensation orders. ™

MF@wmmmdemm&mmpry
Imporiant. In Hs 2008 report, the UK Competition Commission
mammmmmmmmmmmnmwm

wHEREY N K RbBRY

Food and Grocety Code of Conduct (Aus), pate 28, Crocefes Suppy Cote of Conduct (UR), para 2

Food and Grocery Code of Conduct (Aun), pate 7-10, Grecmies Susgly Code of Conduet (LK) paa S

Food et Qrocey Code of Conduct (Alm]. Pt 3 Ouceries Sipgly Code of Conduee (LK), pem €

rmmmmewm.w-m The Croceties [Susgly Chain Py Macket i puion Orcee

2000 |

Food and Qrocety Code of Conduct (Aca], Patt £ The Grocenes (Sopply et Practioon] Merket [iwvestigetten O’ 2000
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xmm “Chzcaty Code feces i cfion” (8 March 2015, Busness Specistor “Why e ACCC & hovedng Coles” (21
e 2014}

“ALCC

tion of De Food and Grocery Cooe”™ <www.scoe gov s> (24 Septernler 20
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:
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41,

Suppliers were not wiling to Idenify themssives to the reguistor %or fear of
consequences for thelr reialionship with supemarkets.™

The same considerations apply In New Zealand. The Ombudsman shouid be adie to
recalve anonymous complaints, 3s 3 %rm of Infopmation-gatherng; and should be given
POWETS 10 £nadie It to gain 3c0Ess 1 NECessary Information from affecied paries.

The FGC also supports a market studias powsr for the Commerce Commission

42.

A marke! studies powes wouid have significant advantages over the cumant competition
law enforcament mechanisms In the suparmarket sector. 1t would afow the Commerce

cmmMmWMWQM(WMIM)
when & bacomes aware of cConcems 3about praczces In that Industy.

MﬂmaﬁammamﬂWMIm-
No:amy a number of jurisdictions have undenaken market studles INto the grocery retail

The Commission's manaatory Investigation powers under s 98 and s S8A should b
avaliable to the Commission when conducting marke! studies. This Is particuiary
Imporant In the supemmarkst secior, as e IMb@ance of DIrganing power batween
suppiiers and supemankess maans that suppliers are umading o bring a complaint 1
the Commission, of 1o give evidence to the Commission under 3 voluntary process. it
wik 3iso alow the collection of evidence from omer parties, such as e supemarkeis
tmemsaives.

The Commission should b2 given the power to f3shion 3 remedy 10 adaress any curent
or emergent competition concems, and 1o Mat end shoud De ale to maks 3 broad
range of recomMENtations 3t the end of 3 markat studies Investigation. We note, for
Instance, that at the end of Its 2008 Investigation INo supermarkets the UK
Commission recommendad 3 sulie of remedies ranging fom changss 0 planning
requiations 1o the Implementation of the Grocares Supply Cods of Practics ™

The Govemmen! shouid be required 0 respond 10 any recommendations he
Commission makes In the course of undestaking market studies.

<
=B
£

A11850)
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APPENDIX 1 —RESPONSES TO SPECIFIC QUESTIONS IN THE ISSUES PAPER

Q20 Are thers any other potential options that the Ministry should consider?

1. The Ministy should consider the hnfroduczon of 3 siatutory prohibition on
unconscionabie conduct, as discussed above at [32] to [35].

2. The Ministry should consiger the Inroguction of 2 compulsory Supemarket Code
of Conduct, as discussed adove at [35) 1o [41],

Q45 Do the approaches to market studles described In the issuss Paper align with a
@gap In New Zealand's Institutional ssttings for promoting compstition?

3 As discussad above at [42] to [46), the FGC befleves that there Is a need for 3
marke: studies power 3s d2scried In the Issues Paper,

Q45 What procedural setiings for a markat atudises powsr would best Nt the idsntiNed
gap, In terms of:

a. Wno may Inltiate a3 market stugy;

4, The FGC belleves that market studies shoud be abée 10 b2 Inltiaed Dy the body
conducting the markst sugy (e Commercs Commission ), or 3t the request of the
Govemnment.

b. Who should conduct market studiss;

S. Market studles shouid be conducted by the Commerce Commission. Ths is
consistent with Intemational practce.

c. Wnheter mandatory Information-gathering powers would apply;

< As discussed above at [44) the Commission's mandatory Information-gathering
pawefssmud:pplybmmasule&

d. The naturs of recommendations the market studies body could maks; and
7- The Commission should be given the power 0 make broad and widesanging

recommendations, 50 that Mie Commission Is effectively able 0 design 3 remedy
10 37y loentfiag probiems. This Is discussed above at [43].

8. Wnater the government should bs required to respond.

8. The Govermnment should be reguired to respond © any recommendatons made by
the Commerce Commission 35 3 result of 3 markes study.
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APPENDIX 2 — UNCONSCIONABILITY PROVISIONS IN AUSTRALIAN CONSUMER
Law

20 Unconscionabie conduct within the meaning of the unwritten law
{1) A person must not, In ¥ade of commercs, £ngage In conduct that s unconscionadle,
within the meaning of e unwiitten law from ime 0 tme.

Note: A pecuniary penaky may be imposed for 3 contravention of this subsection.
{2) This saction does not 3ppdy 1 conduct that Is prohibited by saction 21.

21 Unconsclonable conduct in connection with goods or servicas
{1) A person must not, In rade or Commerce, in connection with:
(3) mewpplyorpossmleawngooosorsemeesbapm (other than 3 listed
pudlic company; of
() Mawmumbwmmmm«mm;pemn(m
than a listed pubic co!
engage In conduct at Is, In all the dreumstancas, unconscionabie.

{2) Tnsseaoa&pesnotmmmumsengageammmmm
e In the conduct:
(3} 5 lagal procaedings I re@tion o the supply or possibie supply, of In reiation
10 Me acquisition or possibée acquisition; or
(b} refers 10 arbitra%on 3 dispute of ciaim In nelazon 10 the supply of possibie SUDRRY, OF
in refation o the acquisttion or possibie acquisition.

{3) Forihe purpose of detemmining wheather 3 person has contravened supsection (11
(3) the court must not have regard to any crcumstances that were not reasonably
foreseeabie 3t the time of the alleged confravenzon, and
(0) the court may have regard 1o conduct engaged in, or drcumstancas exising, before
the commencament of this section.

(2) Rtis the intention of the Pariament that
{3) his section is not imited by the unwriiten law relatng 0 unconscionabie conauct,
and

(D) this section Is capable of applying 1o 3 system of conduct or pattem of behaviowr,
whemer or not 3 particuiar Individual Is Identified 3s having been disadvantagsd by
the conduct or behaviour; and

(¢} In considesing whether conduct 10 which a confract relates 5 unconscionable, 3
court’s consideration of the contract may Include consideration of:

() the temms of the contract; and
(i) the manner in which and the extant to which e contract is camed out;

and is not limitag to consideration of the circumstances redating to formation of the

contract

22 Matters the court may have regard to for the purpossas of section 21

(1) vasout kmiting the mattars to which the cowt may have regard for the purpose of
getermining whether 3 person (the supplier) has confravened ssction 21 In connection
mmewpptyorpossblesumorgooosammapemnmemmmm ne
court may have ragard 2
(a) tneteuuvesnmgmsorm barganing positions of the supplier and the cusiomer,

[D)Merasamaconmaengagednbymeappaer the customer was

required % comply with conditions that were not rezsonably necassary r he
protaction of the iegitimate Intarests of the suppiler; and

Page 10
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(¢} whemer the customer was able to unoarsiand any documents ralating to the supply
or passibie supply of the goods of services; and

(d) whemer any undue INMUSNCS OF Pressure was exenad on, O 3y Unfair 3cscs were
usad 3gainst, e CUSIOMEr OF 3 Parson actihg on behalf of the customer by the
supplier or 3 person acting on bahaif of the suppiler In relation to the supply o
possivle supply of the goods o senvicss; and

{2) the amount for which, and the circumstances under which, the cusiomer could have
acquired [gantcal or equUvalent gooss OF Services from a person ofher than the
supplier; and

(1) the exient to which the supplars conduct lowards Me cusiomer was consisient with
the supplers conouct In simiiar transacions betwaen the supplier and other like
customers; and

(g) the requiraments of any appicable industry code; and

(h) the requirements of any cther Industry code, ff Mme cusiomer acted on the
reasonable bedef that the suppiler would comply with that code; and

{1} the exient to which the suppiler unreasonadly faled to disciosa 1 the customer:

(). any Intendeg conduct of e suppiler that might afact the Interests of the
customer; and

{ll). any risks to the customer arising from the supplier's intended conduct (being
mmmmummm would not be apparent to the

cusiomes); 3
)} umnaammmwmmmmmmwum
goods o senvices:
(I). the extent to which the suppiler was wiling 10 negotiate the terms and
conditions of the contract with the customer; and
(). tha terms and conaitions of the contract; and
(). the conduct of the suppier and the customer In complying with the tams
and conditions of the contract; and
<marymnmneappnerormmaerengagecmmoomw
the’r commercial reiationship, afsr they entared nto the contract; and
n)mmmgmu)mmmapmh;ammmm
unfiaterally 3 term or condition of 3 contract betwaen Me suppder and the cusiomer
for the supply of the gooads or services; and
() the exient to which the suppiler and the customer acted In good falth.

{2) Without limiting e matiers 1 which the coun may have regard for the purpose of
determining whether 3 person (the acquirer) has contravened section 21 In connection
mmmqmﬂmumoammn«gmmmm:mm
(the suppiver), tha court may have
(3 meretauvemngmsmmmmngmdmeacqummmw
and

(o) whather, 35 3 resull of conduct engaged In by the acgquirsr, the supplier was

(c) whether the suppler was abie to understand any documenis reiating to the
acquisiion or possiie acgquisiton of Me goods or senvices; and

{d) whether any undue Influence or pressure was exeried on, of any unfalr tactics were
used against, the supplier of 3 person acting on bahalf of the suppiier by the
acquirer of 3 person acting on behat of the acquirer In relation to the acquisition or
possibie acquisition of the goods or senvices; and

(2) the amount for which, and the clrcumstances In which, the supplier could have
suppleg Mentical or equivalent goods or Services 10 3 person other than the
acguirer, and

() the extent to which the acguirers conduct towards the supplier was consistent wen
the acquirers conduct In similar ransactions between Me acquirer and other like

supplers; and
{g) the requirements of any applicabie Industry coos; and

JTIITMA 3 o
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the requirements of any other Industry code, If the supplier acted on the reasonable
bellef that the acquirer would comply with that code: and
the extent o which the acquirer unreasonabiy falled o disciose to the suppiler
{li. any Intended condwct of the acquirer that might afect the Interests of the
suppiler, and
{l). any risks to the supplier arising from the acquirer's intended conduct [Deing
risks that e acquirer should have foreseen would not be apparent to the
suppiler); and
If there s 3 corfract between Te acquirer and the supplier for the acquisiton of the
Qoods of SErvices:
{li. the axtent io which the acquirer was wiling to negotiate the tems and
condiions of the contract with the suppler, and
{ll). the t2rms and conditions of the contract; and
{lll). the conduct of the acquirer and the supglier In complying with the t2ms and
conditions of the contract and
{vi. any conduct Tat Mie acquirer or Me suppler engaged In, I connection with
thelr commercial relationship, after thay enterad Into the contract; and
without limiting paragraph i), whemer the acquirer has a contraciual right to vary
unilabarally a term or condRion of @ contract between Me acguirer and Me supplier
for the acguisition of the goods or sendces; and
the extant o which the acquirer and the suppiler acted In good falth.

Page 12
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