Submission on discussion document: Insurance
contract law review

Your name and organisation

Name Adrian Tulloch

Organisation Vero Liability Insurance Limited

Responses to discussion document questions

Regarding the objectives of the review

Are these the right objectives to have in mind?

evidence that these Objectives are rigt.beinly met currently and ¢.cenclusion that legislative
amendment is the appropriate-method-ts’remedy that. It\Will\qiso be appropriate for MBIE to
consider other solutionsto any identified failures-to meetthe Gbjectives, eg education or
enforcement.

Do you have aiternative or additiona! suggestions?

We agree in general terms with Objectives i~-aha 2:
Any amendments to the current regulatary framework should{only be made in response to

Objective- > must also encompassiinstirers and their stakeholders having certainty that the
insurance policy will resparid asiexpected in the event of loss.

insurance in New Zgwland ultimdtely depends on the willingness of foreign re-insurers to
support it. Generally,.it.is desirable for New Zealand law to remain in step with that prevailing

nql in the majox overseas.radgrkets with which those re-insurers and their investors are most

familior. This assists in investors’ perception of the stability and predictability of outcomes in
the-New Zealana market.

Regarding disclosure obligations and remedies for non-disclosure

>

o

Are consumers aware of their duty of disclosure?

We believe our customers are aware of their duty of disclosure. We generally do not sell to
“consumers” (other than our LawSafe product).

Anyone applying for insurance cover with Vero Liability must complete a proposal form. The
first item on the proposal form is an explanation of the duty of disclosure and the
consequences of non-compliance with it. We have embedded below an example proposal
form for a professional indemnity policy.




uncommon for us to have situations where we later conclude that customers fai'ed.to disclose
14,000 customers, 30,000 policies and 3,000 claims at any one time~We take that as a good

| FOF |
A
professional-indem
nity-proposal.pdf
We distribute our insurance policies to customers who are advised by intermediaries. Anyone
who takes out a policy with us has had access to assistance from an expert intermediary in
completing their proposal form. These intermediaries understand the legal framework both in
terms of what is required to be disclosed and the consequences of failing to do so.
We generally find that our policyholders comply with their duty of disclosure. It is.very
material information to us at the time we wrote their policy. We estimate that wehave
avoided fewer than 10 insurance policies in the last decade, across a live.client base of about
sign that customers, assisted by brokers, understand and comgly with what is required of
them.

Do consumers understand that their duty of disclosure goas Leyond the questions that an
insurer may ask?

We believe our customers understand this.\ We-generally do not sell to ‘consumers” (other
than our LawSafe product). See ouf gnswer ta Q3 above.

We believe our custemersare ‘capable of assessing this.\YVe generally do not sell to
“consumers” (otherthan our LawSafe product).See,our answer to Q3 above.

We believe our customers\understand this. We generally do not sell to “consumers” (other
than oui’LawSafe product). See cur answer to Q3 above.

Does the consuraer always know more about their own risks than the insurer? In what
circumstances mignt they not? How might advances in technology affect this?

We believe-0ur customers do know more about their own risks than we do. It is impossible to
getpast the reality that the policyholder knows all the facts about their business and we have
to rely on them to tell us what we need to know. We generally do not sell to “consumers”

> ‘ (other than our LawSafe product).

For a liability insurer, the specific characteristics of each particular business are relevant to
risk acceptance and underwriting. We do not rely on a set of fixed questions derived from
actuarial models to determine whether and on what terms we will write a risk. We instead
continue to rely on individual underwriting of risks by human underwriters. Our underwriters
are experienced and ask intelligent questions designed to elicit the information we require to
assess the risk. But good disclosure requires co-operation from both sides. An efficient process
also needs to encompass a duty on the policyholder to disclose information they know or
should know would be material to us in assessing the risk of loss associated with their
business.

Our underwriters already use the internet in appropriate cases to gather publicly available
information about policyholders. However, we cannot see advances in technology affecting




the basic dynamic that the customer has access to the information about their business, and
we do not.

Are there examples where breach of the duty of disclosure has led to disproportionate
consequences for the consumer? Please give specific examples if you are aware of them.

No, in respect of our customers. We estimate we have avoided fewer than 10 policies in the
last decade. All those were cases where we considered avoidance to be a proportionate
remedy.

Should unintentional non-disclosure (i.e. a mistake or ignorance) be treated diffeiently from
intentional non-disclosure (i.e. fraud)? If so, how could this practically be done?

In our experience, the current law is working adequately.

If reform is considered desirable, then we strongly advocate retaining the existing avoidance
remedy for any intentional or fraudulent non-disclosure. It wauld be totdily inappropéiate for
us to be required to continue to insure anyone who hasinienticrially attempted to deceive us:

The existing avoidance remedy should also remaiii available; tit the least, iri ciny.case where
the insurer would not have written the risk with juil disclosdre.

Should the remedy available to the insurer be more proportioniate to the harm suffered by
the insurer?

In our experience, the currerit law'is working adequétely: As witfi any business, we do not
insist on our strict legdlights inevery situatioz.

A stricter legal remiedial\framiework wouldrediice insurer discretion. This is only necessary if
there is evidence.insurzrs are not curiently making appropriate decisions. We are not aware
of any sich conteation within our.area of busiriess.

If reform is-considered desirable, the culpability of the policyholder’s conduct and the effect on
the insurer’s risk cicceptance decision and premium calculation should be the guiding factors.
The distinctioh bétween non-disclosure and misrepresentation breaks down at the margins in
ony'case, egs a “half truth” a misrepresentation or a non-disclosure?

J

Should different classes of insureds (e.g. businesses, consumers, local government etc.) be

' ‘ treated differently? Why or why not?

In our experience, the current law is working adequately in the part of the market in which we
operate. This typically involves the sale of business insurance products, with insurance brokers
involved. Any reform should not affect this well-functioning sector of the market.

We apprehend from the Issues Paper that MBIE has concerns about the operation of the duty
of disclosure and the remedy of avoidance in the “consumer” sector. Any reform should be
limited to this sector.

The distinction between consumers and non-consumers is one that is drawn in other legal
contexts, and that has been introduced in the UK and Australian insurance legislation in
recent years. In addition to the factors taken into account in the Australian and UK legislation,




we consider that the involvement of an expert insurance broker is another factor which ought
to lead to the customer being treated as a “non-consumer”.

In your experience, do insurers typically choose to avoid claims when they discover that an
insured has not disclosed something? Or do they treat non-disclosure on a case-by-case
basis?

We always treat non-disclosure on a case-by-case basis. As noted in our answers above, we
estimate that we have avoided fewer than 10 policies in the last decade. In all those instances
we considered avoidance to be a proportionate remedy.

What factors does an insurer take into account when responding to instances oi ron-
disclosure? Does this process vary to that taken in response to instances whare the insurer
discovers the insured has misrepresented information?

Our process is the same for non-disclosure and for misrepresentation.

Most commonly, any issue emerges in the course of respsnse. taa.ciaim. We do riot ga\lcoking
for such issues, so any issues we encounter tend to-be.girectly.reiated to thesubject mutter of
the claim.

We take into account the materiality of thie issiie\and what we wouldhave doire’had we
known about the issue at inception. We dlsa take-into account-the cuipability of the
policyholder in the non-disclosure and. more general factors such s the iength of their
relationship with us.

It is common for us to consider we have a right toaveid;-hut\not to exercise it, where we are
satisfied that is the-appropriateiesponse in the circamstances.

On the otherhand;-we cainalso foresee situations\where, notwithstanding that we would
have written\the risk’had full discloSure heeninade at the time, the circumstances in which we
have betome'\aware of the issuehave tndermined our trust and confidence in the policyholder
tc the extentinat we do nat wish to cortinue our relationship.

Regarding conduct-and supervision

WWhat do yeu think fair treatment looks like from both an insurer’s and consumer’s

Y peispective? What behaviours and obligations should each party have during the lifecycle of
an insurance contract that would constitute fair treatment?

<

. [Insert response here]

To what extent is the gap between ICP 19 and the status quo in New Zealand (as identified by
the IMF) a concern?

[Insert response here]

Does the lack of oversight over the full insurance policy ‘lifecycle’ pose a significant risk to
purchasers of insurance?

[Insert response here]




What has your experience been of the claims handling process? Please comment particularly

e timeliness the information from the claims handler about:
o timeframes and updates on timeframes
o reasons for declining the claim (if relevant)
o how you can complain if declined

o The handling of complaints (if relevant)

[Insert response here]

l Have you ever felt pressured to accept an offer of settlement from ar insuiance company? If

so, please provide specific examples.

[Insert response here]

When purchasing (or considering the purchase of} insurance, have you been subject to
‘pressure sales’ tactics?

[Insert response here]

What evidence is there of insurers or insurance intermecliaries mis-selling unsuitable
insurance products in New Zealand?

[Insert response here]

Are sales incaitives calising poor ottcomes for purchasers of insurance? Please provide
exampies if possibic.

t linsert response here]

Does the insurance industry appropriately manage the conflicts of interest and possible flow
on consequences that cai be associated with sales incentives?

[Insert resporise, fiere]

Regarding exceptions from the Fair Trading Act’s unfair contract terms
provisions
L/
Are you aware of instances where the current exceptions for insurance contracts from the
unfair contract terms provisions under the Fair Trading Act are causing problems for
consumers? If so, please give examples.

[Insert response here]

More generally, are there terms in insurance contracts that you consider to be unfair? If so,
why do you consider them to be unfair?




[Insert response here]

Why are each of the specific exceptions outlined in the Fair Trading Act needed in order to
protect the “legitimate interests of the insurer”?

[Insert response here]

What would the effect be if there were no exceptions? Please support your answer with
evidence.

[Insert response here]

Regarding difficulties comparing and changing providers and pglicies

Is it difficult for consumers to find, understand and compare inicrmation about insurance
policies and premiums? If so, why?

[Insert response here]

Does the level of information about incurance policies and premiums tihat consumers are able
to access and assess differ depending on tie type of insurance® E.g. life, health, house and
contents, car insurance etc.

[Insert response here]

What barriers exist that make it difficult for conisurners to switch between providers?

Do these hziriers to switching ditfer uepending on the type of insurance? E.g. life, health,
house 2id contents, car insurance etc.

{Insert response\ierel

What, if anything, should the government do to make it easier for consumers to access
infcrmatien on insurance policies, compare policies, make informed decisions and switch
berween providers?

Regarding third party access to liability insurance monies

Do you agree that the operation of section 9 of the Law Reform Act 1936 (LRA) has caused
problems in New Zealand?

Yes. This should be a priority for reform.

The statutory charge was originally introduced as part of a package which also required
compulsory third party motor vehicle insurance (the Motor Vehicles Insurance (Third-party
Risks) Act 1928). In that context, it made some sense for a mechanism to be created to allow




the third party to obtain the benefit of the compulsory insurance.

That rationale no longer applies. Liability insurance is not compulsory. Liability insurance is
taken out by policyholders voluntarily for their own benefit. In the first instance, it is a product
that is intended to fund the defence of a claim against them. The statutory charge, as
interpreted by the Supreme Court in BFSL 2007 Ltd v Steigrad [2014] 1 NZLR 304, frustrates
this primary purpose of the policy. If the defence costs cover does not operate effectively, the
policy simply becomes a “deep pocket” making the policyholder a more attractive target for
claims which they are — by virtue of the Steigrad charge — unable to defend effectively. In a
real, practical sense the policyholder would be better off had they not taken out the insurance
policy and could plead poverty.

More generally, there is no sensible reason why a third party claimant, a contingeiii creditor,
should be given greater rights over insurance proceeds than they have over other ts5cts of the
debtor.

This is not a hypothetical concern. For example, we are currently acting jor a policyholder wihio
is facing multiple claims across two policy years. Individually andtogether the claims‘exceed
the limit of indemnity in either year meaning that the limait oj iridemenity is “fully charged®in
each year. The effect is that, despite paying premitirms.over aqiimber of years;the
policyholder has been deprived of funding for its\deferice. 8y contrast, had the policyiiolder
self-insured by banking its premiums it would beableto spend the fanrd defending the claims.

What are the most significant prokiems with the operation of s=ction S of the LRA that any
reform should address?

There are three significarit problems with the wav the.charge operates, even accepting the
premise that the lavsshouid inclade a mechanisnyby-whitch third party claimants can have
direct access to liaviiity\nsurance proceéeds.

First, the'shargeas-intérpreted in Steigrad pirevéents the insurer meeting defence costs where a
claim is received exceeding the limit afindemnity. This frustrates the first purpose of the
insurance policy which is to.furid-the defence of the claim. It also puts the third party claimant
in~ahetier position than it could ever have been in without the existence of the charge. In the
ordindry course, a defendantis entitled to fund a good faith defence to a claim from its
available assets (either'its personal assets or an insurance policy). A successful claimant has
access to the remadinipg assets after the failure of the defence, including the remaining limit of
indemnity under\the insurance policy.. By contrast, under Steigrad, the claimant has access to
thé jull limit/of indemnity at the expense of the ability of the insured to fund a defence.

Ssecond,the charge is expressed to arise on the occurrence of the event giving rise to the
claim. This makes it notoriously difficult to determine priority between claims where more
than one claim arises in a policy year. Each claim may involve multiple events that could be
occurrences for the purposes of the section 9 charge. Even if priority can be determined,
resolution of later claims is made hostage to resolution of claims arising from earlier
occurrences that have priority. The priority granted to claims by section 9 has no necessary
relation to the order in which the claims were made, or the order in which the indemnifiable
liabilities covered by the policy arise.

Third, because the courts have determined that the charge does not apply to overseas insurers
(Ludgater Holdings Ltd v Gerling Australia Co Pty Ltd [2010] 3 NZLR 713 (SC); Bridgecorp Ltd
(inrec & in lig) v Certain Lloyd’s Underwriters [2015] 2 NZLR 285 (CA); Body Corporate
326421 v Auckland Council [2013] NZHC 753; McCullagh v Underwriters [2015] NZHC 1384),
the existence of the charge gives overseas insurers an unfair competitive advantage over local




insurers.

What has been the consequence of the problems with section 9 of the LRA?

Liability policies in force at the time of the Steigrad decision commonly provided for defence
costs and liability to be met out of a single limit of indemnity. For policyholders covered by
such policies, the effect of the Steigrad decision was to deprive them of an insurer-funded
defence if they faced claims for which their potential liability exceeded the limit of indemnity.
This was surprising and unsettling to our policyholders, who found their insurance did not
deliver them the primary benefit which they thought they had purchased, ie funding of their
defence. This is an obvious example of the law not responding in a way consisteri>with the
Objectives of this review.

The effective removal of defence costs funding means that the policyheiders” defeacé to the
claim is compromised. The operation of the charge gives claimantson‘unfair.advantage over
defendants. Claims cannot be properly investigated and interrogated, leading to third party
claimants potentially recovering more than their true entitleraents.

Insurers, including Vero Liability, have subsequently imipiernerited work around-solutians for
new policies entered into post Steigrad. The detcils-vary buttypically involve/the cieation of a
separate, ring-fenced defence costs limit of irrdemnity.)This introduces-innecessary
complication, additional costs for policyhélders:ana.is‘only required-to.addressthe
consequences of the section 9 Law Reforra Act charge, as interpreted in Steigrad.

If you agree that there are probiems with section 9 of the 1.RA, what options should be
considered to address them?

RN

For the reasons sét-outin‘response to Q32-abeve, ifiere Is no justification for any mechanism

giving third party clairnonts direct access to the\oreceeds of an insurance policy to which they
are not perty: and did-riot fund.

Alterndtively, \/ero Liability supparts.repeal of section 9 and its replacement with a more fit
forourpose-mechanism. Aay. raeciranism should address the three major issues identified in
aur response to Q34.above:'it sheuld allow the insurer to fund a good faith defence; not
inteifere with the default arder in which claims would fall for payment under the insurance
policy; and put\cverseas.dnd local insurers on a level playing field.

The NSV Civil'Liability (Third Party Claims Against Insurers) Act 2017 and UK Third Parties
(Rights againsi-insurers) Act 2010 are examples of ways other comparable jurisdictions have
dealt with-tnese issues. The reforms in both NSW and the UK were each based on substantial
law reform commission reports evaluating the pros and cons of various reform options.



Regarding failure to notify claims within time limits

Do you agree that the operation of section 9 of the Insurance Law Reform Act 1977 (ILRA) has
caused problems for “claims made” policies in New Zealand?

al

Yes. This should be a priority for reform.

The problem was lucidly explained by the New Zealand Law Commission in its previous
commentary recommending reform.

“Claims made” policies are designed to avoid the underwriting problems that arise from
“occurrence” policies in situations where there may be a long period of time between an
occurrence and the subsequent claim. Common examples are professional iademnrity.and
directors’ and officers’ liability policies where there may be a period of vetrs between an
alleged act of negligence and a claim being pursued to recover loss. There \are two main,
related issues.

First, the use of an “occurrence” policy in that context leat!s\to-a “lang tail”, ie a leng period
following the close of a policy year in which unknown clainis may still emerge-that cre.covered
in that policy year.

Second, claims often relate to multiple occurrences terass different years that combine to
create loss to claimants. That leads to diffictities in allocating clairns across. policy years and
also to the possibility of multiple aririualimits\‘stacking” for thesame ioss. There is a
particular scope for dispute where the‘identity of the insurers has<changed between policy
years creating scope for dispate-between the insureis. thout ailceation between the policy
years.

Both these issues(niake adequate reservina ang\fixing of premiums for future years very
difficult. This‘ied insurers dnd their re-insurers\and-investors to become increasingly unwilling
to offer such\oreducts:

“Claims.made)and notified” paiicies address the above issues by tying policy coverage to the
rnaking and’notification of dé.cigim-within the policy year, rather than to the underlying
Occurreiice. Tying coverage t0'a'ciaim addresses the second issue identified above, ie
aliccation. Tying-.coverage.to prompt notification of a claim addresses the first issue, ie the
fong tail.

The appiication of section 9 to the notification element of claims made policies re-introduces
thé “long taii? problem that these policies were designed to eliminate. It is now possible for a
¢laim =~ oi~even more problematically circumstances known to the policyholder that may give
rise to d claim — to be notified years after the relevant policy year has closed but covered in
that much earlier policy. The insurer has to show specific “prejudice” to the standard required
by the courts under section 9 in order to avoid this result. Even if this can be done, the
statutory process has the effect of undermining one of the core economic premises on which
the coverage is able to be offered, ie that the insurer will be able to assess its likely exposure
promptly following the closure of the policy year. This in turn undermines contractual
certainty and makes adequate reserving and fixing of premiums very difficult.

What has been the consequence of the problems with section 9 of the ILRA?

See our answer to Q37 above.

We are currently involved in a dispute where an attempt is being made to move a claim from
the policy year in which the claim was made and notified to an earlier policy year, after the
claim has already been settled, on the basis that the claim arose from circumstances known to




the policyholder in the earlier policy year that could have been (but were not) notified at that
time.

If you agree that there are problems with section 9 of the ILRA, what options should be
considered to address them?

Notification requirements included in claims made and notified policies should be excluded
from the application of section 9 of the ILRA. At the least, a proviso should be introduced that
section 9 does not apply where a notification under a claims made and notified policy is
purported to be made more than, eg, 30 days after the close of the policy year.

Regarding exclusions that have no causal link to loss

Do you consider the operation of section 11 of the Insurance Law Referm Act 1977 (ILRA) to
be problematic? If so, why and what has been the consequerice of this?

We are aware that general property insurers have cencerns about the operaiion-of section 11.
However, it arises only very rarely in the course ofourbusiness.

The Law Commission proposed refarm in relation to exclusions relating to the characteristics
of the operator of a vehicle, 2ircraft or chiattel; the geographic area in which the loss must
occur; and whether a vehicle, aircraft or chattel was used for a commercial purpose. Do you
agree that these are tne areas wnere the operaticn of saction 11 of the ILRA is problematic?
Do you consider it o be problematic in any ovther areas?

[Insert response.herei

If you agree that there are prchlems with section 11 of the ILRA, what options should be
tonsidered to address them?

[Insert responsehere)

2N I

Regarding\registration of assignments of life insurance policies

]

Do you agree that the registration system for assignment of life insurance policies still
{ reguires reform?

\—~

[Insert response here]

If you agree that there are problems with the registration system for assignment of life
insurance policies, what options should be considered to address them?

[Insert response here]



Regarding responsibility for intermediaries’ actions

Do you consider there to be problems with the current position in relation to whether an
insurer or consumer bears the responsibility for an intermediary’s failures? If possible, please
give examples of situations where this has caused problems.

Yes. The deeming provision in section 10(3) of the Insurance Law Reform Act 1977 by which a
person receiving commission from the insurer is deemed to be a representative of the insurer
is arbitrary and often does not conform to the reality of the position.

Some types of intermediary, eg an insurance broker, owe their legal duties to the‘policyholder,
rather than the insurer. There is no justification for making their failures the respensibility of
the insurer. They are responsible to the policyholder and it is the policyhslder vwhichwill have
the legal right of action against them in relation to any failure.

If you consider there to be problems, are they related to who tha intermediary is deemed to
be an agent of? Or the lack of a requirement for the inteimeadiary to disclose their agericy
status to the consumer? Or both?

The primary problem we are concerned about js the.intermediary beirgdeenied ic be the
agent of the insurer where that does not reflect.the redlity of the position.

We agree that whatever solution is‘adopted,.it,should be cleaily-understood by clients
whether an intermediary is their agentor'the agent of theiinsurer:

If you consider there ts ke prablerns, what options should be considered to address them?

Vero Liability suppcristhe'suggestion in ihe issues\Paper that intermediaries be required to
have a writter.aguthorisation from thé-cusiomer/appointing them as their agent.

The déeimed agéency provision in section 10(3) of the Insurance Law Reform Act 1977 should
bé repealed;or at least reduced-foa‘default provision in the absence of a written
authorisation.
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Regarding insurancesintermediaries — Deferral of payments / investment
of money

Al

Do you agree that the current position in relation to the deferral of payments of premiums by
intermediaries has caused problems?

[Insert response here]

\—~

If you agree that there are problems, what options should be considered to address them?

[Insert response here]

Other miscellaneous questions

Are there any provisions in the six Acts under consideration that are redundant and should be
repealed outright? If so, please explain why.




[Insert response here]

Are there elements of the common law that would be useful to codify? If so, what are these
and what are the pros and cons of codifying them?

[Insert response here]

Are there other areas of law where the interface with insurance contract law needs to be
considered? If so, please outline what these are and what the issues are.

The rule providing for joint and several liability of defendants. Vero Liability supperts reform
of the law to provide for proportionate liability.

The existing rule places the risk of insolvency or lack of insurance of orie deferidani-onto the
other defendants. This can have the effect of arbitrarily increasingthie tiability of the
remaining defendants above their proportionate responsibility.~This risk s not something that
can readily be assessed when underwriting a policyholder-as the‘risk is entirely exterriqi.to the
insured business and unpredictable in its manifestatioin. This dilutes the extent to\whicrithe
insurance market, through premiums, can operaté to discouioge risky behgviour.

An example of the negative effects of the joini.and several liability ruie s inlecky building
litigation. One of the factors (althoughnot the oniy fdctor) in the Substantiaiwithdrawal of
leaky building insurance cover washat defendants could, in aninnredictable way, find
themselves legally responsible for a substuantial share of d large oss-that bore no resemblance
to their actual culpability. Frnejaint and-séveral liability.rule,.cambined with the courts’
decisions expanding the scope of a council’s duty of care;.has made ratepayers the
underwriters of buitdingCade compliance in New.Zealand. This has stunted the development
of a mature marketfor-diréet building defecis insurance. Purchasers do not need to insist on
developers cnd vuilders'standing beliina\projects, either directly or through insurance. This
indirectiviesserisincentives on developeis and builders to build properly in the first place.

Theleaky huiiding experience sugiit to‘be taken as a lesson. The regime for defendants’
‘ liability.osight to place the xisk ajinsolvency of individual defendants on the claimant, who will
usually be the party who is contracting with each defendant. It is the claimant that has the
gréatest ability to-managéthe risk through insisting on quality of performance and
appropriate finanzial backing.

Is thare anytihing further the government should consider when seeking to consolidate the six
Acts into one?

[Insert response here]

Other comments

We welcome any other comments that you may have.

[Insert response here]



