
What defined the inspection and repair standards for the EQC and Insurers? 

Was it defined by the MBIE (formerly DBH) Guidance issued under the Building Act - ‘Repairing and 
rebuilding houses affected by the Canterbury earthquakes’? (https://www.building.govt.nz/building-
code-compliance/canterbury-rebuild/repairing-and-rebuilding-houses-affected-by-the-canterbury-
earthquakes/) 

The history of the technical response: 

05 Sep 2010 – 31 October 2010, the government insurer, the Earthquake Commission, funded and 
initiated the creation of the technical response to the Sep 04th 2010 earthquake, a document (EQC 
research paper 0380) that was to become the DBH (then MBIE) Guidance.  (ref. [1] EQC engagement 
letters for the EAG (Engineering Advisory Group), ref. [2] Terms of Reference for EAG).  There is 
specific mention of a need to understand (and control) how engineers will be briefed. The EQC 
acknowledges that the work may assist private insurers. There is no mention of homeowner 
representation or consultation during the creation of the Guidance. 

December 2010, DBH Guidance ‘Repairing and rebuilding houses affected by the Canterbury 
earthquakes’ was published as a technical response to the disaster (ref. [3] – it aimed to identify 
earthquake damage and propose repair and rebuild methods that would meet the Building Act and 
Building Code.  It was issued under Section 175 of the Building Act, as only a guide ([4] Extract from 
S175 of Building Act 2004). 

In 2010 EQCs experienced contractors, Tonkin & Taylor, observed that it is ‘difficult if not impossible’ 
to repair the houses to even a pre-earthquake condition standard.  They also pointed out it was their 
experience that ‘repair costs escalate quickly beyond the EQC Cap of $115,000 for seemingly minor 
repairs’ and that it was ‘important for realistic assessments’ to be undertaken (ref. [5]). 

One of the main objectives of the MBIE Guidance was to ‘satisfy homeowners and insurers’ (ref. [6]).  
The only way to be sure of satisfying both parties would be to meet the insurance policy contract 
and EQC Act (ref. [7]) ‘full replacement’ standards.  

EQC and DBH clearly canvassed private insurers (ref. [8]) during the creation of the Guidance but one 
must wonder if homeowners were canvassed or even represented. If they were, then they would 
have insisted that the EQC Act and insurance policy standard were achieved by the response, rather 
than ‘minimising the individual investigation and design effort required for each property’, cost 
control and avoiding ‘betterment concerns’ (defined by MBIE as any response above a code 
compliant solution). The questions that arise from these secondary objectives, are: 

 ‘why was the guidance portrayed as satisfying insurance requirements, when the other 
party to the contract (the homeowner) were not represented during the documents 
creation? Or, if they were, who was representing them?’ 

In 2011 the floor level criteria that triggered a determination of ‘structural damage’ was relaxed and 
the Guidance was reissued.  This appears to be in response to some investigations by EAG engineers, 
though the reason for this investigation has not been disclosed.  It is also unclear how robust and 
scientific the investigation methods were, nor how they related to an insurance policy response (ref. 
[9]). 

In 2012 the MBIE Guidance was endorsed by the BCAs, with them confirming they would grant 
consent if the Guidance was used (ref. [10]).  This contradicts s175 of the Building Act where the use 
of Guidance does not relieve the BCAs of the obligation to consider any matter to which that 

 

 



information relates according to the circumstances of the particular case (ref. [4]).  In other words it 
is impossible for them to say they will grant consent before looking at how the guidance relates to 
the site specific information. 

It appears Fletchers was fully indemnified under the contract they signed with the Earthquake 
Commission for any wrongdoing. 

EQC and Fletchers used the MBIE Guidance as a basis for their inspections and repairs (ref [11]).  The 
problem is, they did not follow the Guidance properly, most often not measuring the floor levels (in 
the authors personal experience) which the MBIE Guidance and Fletchers ‘Redbook” both point out 
is required to be able to identify structural damage and choose an appropriate repair strategy.  By 
the EQC not measuring floor levels they have not followed their own published processes and by 
doing so have misdiagnosed structural damage by identifying it as cosmetic damage only. 

Insurers widely adopted MBIE Guidance as a basis for their inspections and proposed remediations. 

Exemptions from consent were applied to the repairs by Fletchers (and insurers) for almost all (ref. 
[12]) the repairs, so there was very little independent oversight (either checks that designs met code 
or compliance inspections of the work carried out) by Building Consenting Authorities.  The 
designers and builders did their work knowing that the result would not be checked. The obvious risk 
of this approach on the quality of the building work could be far reaching (refer paragraph later on 
for MBIEs own findings of the high failure rate of insurers exempted repairs - 2015). 

2012 - EQC contracted Engineer applying an incorrect standard:  

‘to pre-existing condition, to a reasonable extent’ (ref. [13]), rather than; 

 to the EQC Act replacement standard of ‘as when new’ (ref. [6]).  

In the authors case the floor level differentials were understated and most of the dwellings 
structural damage was missed, (damage to foundation and superstructure).  Based on the 
engineering advice, this dwelling was reassessed by EQC as under cap ($45k repair) when the insurer 
had only just assessed it as over cap and ‘uneconomic to repair’. This same engineer inspected 
thousands of dwellings in Canterbury around this time and was responsible for training many EQC 
assessors and estimators. 

2013 – MBIE staff admit to Minister that Guidance repairs do not repair foundations to a current 
code compliant state. They admit to a more ‘enabling’ approach to repairs. ([14] MBIE 2013 
Ministers Briefing). This was in response to the Minister of housing questioning if the standard been 
applied by the MBIE Guidance was too high. The EQC Act standard or Insurance policy standard are 
not referred to in the briefing.  

 

S17 of the Building Act requires that all ‘building work’ must meet the Building Code. ‘Building work’ 
includes the ‘design work’ (for restricted activity which all structural work is) and any ‘alterations’ (or 
‘repairs’).   

Authors opinion:  

If the structural function of the foundation, ‘to transfer loads between the house structure 
and the ground without undue distortion and to maintain equilibrium and stability’, has been 
compromised (negatively affected or ‘damaged’) by the earthquakes, then the insurance 
policy requires that structural function to be reinstated. It is my observation that MBIE does 

 

 



not have a right to overrule or ignore that primary insurance response, where doing that 
would prejudice one party to the insurance policy contract in the favour of the other. 

Case law shows that when reinstating foundation damage, the appropriate standards to use 
are the performance requirements of the (current) Building Code. There doesn’t appear to be 
a more ‘enabling approach’ as MBIE has worded it, to only return that damaged structural 
function back to a pre-repair or pre-earthquake state (refer [2014] NZHC 3399 para. [103] & 
[2015] NZCOA 259 para. [39]).   

Furthermore, by the MBIEs description they seem to have artificially reduced the scope of the 
‘building work’ by ignoring the true structural function the foundation performed prior to the 
damage.  This would allow them to only fill a crack in a foundation wall (for example), 
restricting the scope of the building work to just the material filling the crack, instead of 
properly addressing the loss of function caused by the crack to the foundation beam (loss of 
strength and stiffness) and allowing to repair that lost structural function to the insurance 
policy standard of ‘when new’ or ‘as new’.  MBIEs description to the Minister of how the 
Guidance responds simply does not meet an insurance policy standard response. It is 
doubtful it would even comply with S17 of the Building Act since it does not properly ‘repair’ 
the ‘damage’.  It appears to be a clever attempt to ‘reduce the scope of the repair or building 
work’ avoid the cost of expensive foundation repairs.  I am sure that was not the intent of the 
Building Act when it was enacted. 

EQC and Fletchers appear to have had no quality system in place to ensure that the MBIE Guidance 
was properly used or the repairs were properly carried out. This is based on the authors discussions 
with inspectors on site in 2012/2013/2014. 

Widespread use of the MBIE Guidance by insurers as a basis for their inspections and repairs (EQC, 
IAG, Southern Response, VERO, Tower).   

In 2015 Southern Response staff (Head of Legal and Strategy) admitted that they used the MBIE 
Guidance and when the guidance changed in 2011 it allowed them to downgrade their insurance 
response. ([15] Extract from ‘Recovery following the Canterbury Earthquakes of 2010-11 The 
Experiences of a Major Residential Insurer’). This is surprising as the insurance policy contract in 
place at the time of the events cannot be changed, only an interpretation of how it is applied can be. 

2013/14/15 Increasing emergence of poor inspections and faulty repairs, started to make the news.  

2015 - Due to MBIEs involvement with RAS, and feedback from homeowners, MBIE started to realise 
that many repairs were simply not compliant and were failing.  They completed their own survey of 
sample of 101 houses (with house claims where the owners had raised a complaint excluded from 
the sample) to check if work complied with the Building Code. They found that over a third of the 
exempted repairs failed to meet the Building Code. It was not within their brief to determine if the 
higher standards of the EQC Act or Insurance policy were met. 

January 2016 - Under mounting pressure from dissatisfied homeowners over how MBIE Guidance 
was been used, MBIE issued a clarification letter to insurers that the MBIE Guidance is not 
equivalent to an insurance response.  This clarification was not widely distributed to homeowners. 
([16] MBIE Clarification letter to insurers). 

April 2016 - The Earthquake Commission and EQC Joint Action Group issue a joint statement. It 
clarifies that MBIE Guidance floor level criteria should not be used as an indicator of damage nor as 
targets for repairs (ref. [17]). 

 

 



April 2016 – MBIE investigations show a failure rate of 55% (over the last 200 claims reviewed by 
RAS Technical team (ref. [18]).  It must be noted that this was a failure to meet the standard 
provided by the MBIE Guidance, rather than the higher insurance policy standard. 

Mar 2016 – A surprising admission from an MBIE staff member by email when the author sent them 
some feedback around their observations of poor work by the EQC. MBIE appeared to have fist hand 
knowledge of the issues at play (ref [19]).  

2016 A practicing Lawyers view of MBIE Guidance. (ref. [20]) 

2016 and beyond –MBIE Guidance still gets used today as an insurance response.  MBIE Guidance 
has been widely used in response to the November 2016 North Canterbury earthquake, even though 
it shouldn’t be (MBIE Guidance itself and EQC advice to insurers). 

2017 - MBIE admits that the epoxy repair method in the MBIE Guidance does not apply to pre 
NZS3604 (and its predecessor standard) foundations, though it has been widely applied to those 
type for years and EQC/Fletchers ‘Redbook’ has methods to cosmetically repair damaged (structural) 
foundation walls using epoxy. 

2018 - EQC admits re-repairs cost reaches $270 million and are likely to increase. 

Questions the author poses: 

1. Why did the EQC, a government insurer fund and create a technical response (DBH/MBIE 
Guidance), knowing that it would be widely used, that does not meet the EQC Act or 
insurance policy ‘full replacement’ standard? 

2. Why did the EQC and DBH (now MBIE) not involve homeowners in the creation of the 
Guidance Document, but widely canvassed the other party to the insurance contract, the 
insurers? 

3. Why were the authors of the Guidance Document concerned with ‘betterment’ (defined by 
them as any response greater than the Building Code) and saving costs? 

4. Why did the authors of the Guidance Document not provide some form of quality control to 
ensure the advice contained within it would be properly used and would meet its intention? 

5. Why did the DBH (now MBIE) propose the MBIE Guidance as a legitimate insurance 
response, then later admit it wasn’t (2016)?  This deception has likely caused widespread 
loss to a vulnerable population. 

 

The author, David Townshend is a Homeowner, Company Director, Pilot, and qualified Electrical 
Engineer with engineering design experience in the aeronautical industry.  

The author has managed multiple insurance claims through the EQC/Insurers processes over the last 
six years.   

The author has reached agreement with insurers (including the EQC) that MBIE Guidance is not the 
standard to achieve when inspecting for earthquake damage nor when remediating any damage 
found. Instead, the insurers have agreed that the standard to achieve is either the EQC Act 
‘replacement’ standard, or the Insurance policy standard.  

The author has reached agreement with insurers to engage engineering experts to the standard 
provided by the insurance policy (within their area of expertise and without reference to MBIE 

 

 



Guidance) and has used the result of that as a basis to attain agreed settlement of his insurance 
claims within a good faith engagement, without the adversarial approach that litigation brings.   

The author is concerned that this same process has not been widely applied across the insurance 
industry. Most claimants have little to no knowledge of the correct standard that should be applied, 
and instead, rely on insurers advice who continue to propose the MBIE Guidance as being sufficient 
for the settlement of insurance claims. 

The author has raised his concerns around the MBIE Guidance not been a sufficient response with 
MBIE, the EQC, the EQC Minister, the State Services Commissioner, the Parliamentary Ombudsman, 
IPENZ, CCC and the SFO.  These organisations (collectively or individually) appear to have little 
motivation in investigating why MBIE Guidance was created by our government insurer the 
Earthquake Commission, and represented as an insurance response, when it clearly isn’t. 

The author has created a petition to gain support for this important issue to be properly investigated:  

https://www.change.org/p/2017mbieguidancepetition-gmail-com-mbie-guidance-why-was-
it-used-as-a-response-to-mostly-insured-earthquake-loss 

For EQC Ministers response see ref. [21]. 

For MBIE Ministers response see ref. [22].  
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