Submission on discussion document: Insurance
contract law review

Your name and organisation

Name s 9(2)(a)

Organisation Homeowner with insured property in Woolston, Christchurch

Regarding consumers’ disclosure obligations

Were you aware of your general duty to disclose all materia! infarmaticn when applving for:
insurance, and that the duty goes beyond the specific guestiors you are asked in your
application for insurance?

In general, yes, based on a working lifetime ir: international shipping cad shipning
management and being involved from time tc 1inme in marine insui once issues. That
experience however was the opposite of that expcrienced in maxing cilaims jor earthquake
damage sustained during the 2010/2011 eortfiquakes of Cirisichurch. The absence of
foundation principles of “utriosi good faitn” and “my worc, my bond” proved home insurance
in New Zealand to be a Kajkuesque confidence trick chiarcaterised by dishonest representation
and ruthless exercise of corpercce strength agaiast *he inaividual by techniques of attrition
over time based ori compiexity and the asymmetrica! tnancial,

If you were aware ot your duty to disclese matzrial information, who informed you of this
duty?

I was reivinded of this from time to time throughout eight years of fruitless communications
with the EQC and trnen with Stete / IAG presented in a one-sided threatening manner, i.e. “ if
vau do not do chis, we have far-reaching legal powers of coercion”. In any event, previous
experience ¢f P&! and H&M insurances in the international shipping industry has given me
some background in the way insurances should work.

When apglying for insurance, do you understand what material information you need to give
the insurer so they can assess the risk of providing you with insurance?

No. The invariable priority of retail insurers is to get the insured party into a contract which is
couched in sales-pitch terms of providing openness and assistance when necessary which
dissolve when tested, if only because the sales team has different strategies to those dealing
with claims.

Do consumers understand the potential consequences of breaching their duty of disclosure?

Yes, in my experience this is made clear... if only in a heavy-handed manner

Have you ever breached your duty of disclosure? What consequences were there for you in
terms of the insurance cover you were able to obtain under the policy following the breach?
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No. Because of my experience of marine P&I insurance and my personal ethics | have not
breached any insurance contract. This, however, has not been reciprocated.

Regarding conduct of insurers

What do you think fair treatment looks like from both an insurer’s and consumer’s
perspective? What behaviours and obligations should each party have during the lifecycle of
an insurance contract that would constitute fair treatment?

Fair treatment in insurance matters is where each party to an insurance contract can
demonstrate satisfactory fulfilment of the terms and spirit of the contract.

The principal mutual obligations of each party during the lifecycle of aa insurance contract ore
for each to fulfil the aims of the contract in the spirit of “utmost good faith” by the ethical us=
of clear and objective terminology in communicating with eacii other.

In the end, “Fair Treatment” looks like that codified by “Thz International Associaticn of
Insurance Supervisors’ Insurance Core Principles” where defining fair treatrienti of customers.

What has your experience been of the clainic hanalitig process? Plzace commient particularly
on:

® information from the claims hanoler about:
o timeframes ana updates on timeframes
o reasons for aaciining the claim {if relevant)
o haw vou czan complain if deciinad

The handling of complaints (if relevant)

1) injormation relating to iimeframes was only provided when it was to the advantage
of the Insurer, State-iAG, to do so. Otherwise the apparent strategies used by State-
IAG was to provide only sufficient information, albeit by large quantum and by
obscure lainquage, to be able to take a “you were told” position later.

(2) Arali times during the Claims handling process, State-IAG representatives adopted an
adversorial approach to advice and to problem-solving and appeared to pursue
strategies and tactics of attrition aimed at eroding the policy-holders finances,
credulousness, patience, and (in the end, his / her mental and physical health), and
age-related durability. This latter observation is particularly true for older Claimants

y whose ethical compass of the 1950’s was no match for the “no ethical compass” of

b 21° Century NZ insurance claims practices such as those of State-1AG.

a

(3) Reasons for State-IAG to declining a Claim or, more commonly to endlessly delay
settling a Claim has been to require further proof by third-party engineers, surveyors,
and specialists to be engaged by the claimant. This process appeared to be part of
the attrition methods used to erode the Claimants confidence and ability to continue
with a claim despite its having been made accurately and in good faith.

(4) Avenues for complaint are/were ineffectual and not as publicised or as reasonably
expected;

(a) NZ Insurance Council: In response to a complaint, was to refer the complaint to
the very person within State- IAG who was the subject of the complaint and to say



at the same time “we cannot be involved in specific cases”.

) The Residents Advisory Service, when referred to was generally disinterested and
dismissive ... appeared reluctant to pursue the problem stating that “we are
underfunded and understaffed” ... after which the nominated RAS contact
disappeared overseas.

The legal resource in Christchurch, when reluctantly approached as a final resort,
proved an expensive and empty vessel. Christchurch firms appeared reluctant to
take on individual citizens when against State-IAG whose size and dominant
market position appeared to have suborned both law firms and the judiciary. In
the event, having found a solicitor willing to take on my problem vis-G-vis State-
IAG no barrister could be found or was available to take it to cotiri in the
foreseeable future by a conservative expenditure cost to me of sorme 544,900
which gives real point to the State-IAG strategies of attrition. |A similar cost
estimate was provided to a friend in similar circumstarices, alsc with State-IAG ]

) All of the above proved blind alleys despite holdirig themselves out as avenues for
solutions for failed or rejected insurance Claiins. Aithoi:gh the first two (aj and (L)
above, are larded with fine and lofty waids, they ecach proved wnelly ineffective
as an avenue for complaint or solittion. The legal avenue (recent experieiice, in
Christchurch) was beset by a lack ot barristers, high cost (for ingividitals), lengthy
wait and uncertain time of fixtures and, in the end, hiyhly uncertain outcomes
(irrespective of the quclity of the case presented).

Have you ever been sold an fiisurance product that was inaporcoriate for your
circumstances? Or are you aware: of this happerning to athers?
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Yes. The insurance product insuring my home, aithough couched in comforting and legally
water-tight termzs proved to have heid out fals2 and misleading hope when put to the test by
making 4 Claini ire only claim ever niode iis the 75 years of the family association with State
Insurance,. For 2xample, of the five specific “undertakings” promised by the insurance policy
oniy ane undertaking was observed and followed through. All others were disregarded ... as
was the mutual reouired undertcking to observe “utmost good faith” in dealings between the
aurties. In the cvent, “utmost good faith”, insisted upon by State-IAG for the policy-holder,
was disregerdea cr aveided by the insurer State-IAG (and, prior to that, by EQC).

In the sense thar my claim was resisted at all points by State-IAG, others of my family
expe rienced similar difficulties at the hands of State-IAG.

Have you ever felt undue pressure from an insurer or insurance intermediary (such as an
inzurance broker or salesperson) to buy or renew an insurance policy?

Undue pressure was brought to bear on me to accept a flawed Cash Settlement in which the
Scope of Work, prepared by State-IAG omitted critical information relating to damage known
to exist in the concrete base structure despite the damage being repeatedly and accurately
described by me in claims. Pressure was applied by an intermediary ostensibly employed by
Crawford & Co., who represented himself as an expert and wholly “independent advisor” but
who in fact was being directed by the Claims section of State-IAG. The “independent advisor”
recommended | sign the Settlement offered by State-IAG because (a) the Scope of Work
devised by State-IAG would result in a like-for-like and fully insurable remediation of
earthquake damages conforming to all applicable building standards, (b) a quote provided by
a State-IAG associated contractor to remediate the foundation structure was falsely
represented to result in a competent repair when it was not, (c) the registered builder



employed by me to carry out remediation work above the foundation would not proceed until
some guarantee or warranty was provided for the standards observed in remediation of the
foundation. No such guarantee or warranty was made or supported by State-IAG despite their
assurances to the contrary when inducing me to sign a Settlement by way of the “independent
advisor”, (d) the “independent advisor” was withdrawn from giving advice to me immediately
the Settlement was signed despite his solemn undertakings to me that he would continue to
provide independent advice until remediation was complete. He did not assist from the
moment | signed the Settlement. (e) Similarly, having induced me to sign a Cash Agreement
document, the insurer continued to insist that an unsatisfactory course of remediation be
followed to produce an uninsurable and unsaleable home (f) Studies produced by State-IAG
said to verify their proposed Settlement (and integral to their SOW) have been sticwn to be
desk-top studies only and discredited by a further in-depth engineering study comirissioned
by me which showed the damages claimed for of my original claims of 2810 arnid 2017 to have
been accurately and properly recorded despite the insurers consisterit aown-playing or
omitting them over eight years, from the remedies offered.

Regarding difficulties comparing and hanging groviders and solicies

supporting literature werc not only not deliverea, deiivery was protested and prevaricated
the present tirne, there is no reliablz source of information on which a purchaser of insurance
can rely jor the simple reason that the sales process is so widely divorced from the claims-
heinding process. Each operctes in isolation from the other, so that claims handlers do not
feel! bound by assurances given by saies pitches or by the “utmost good faith” and “my word,
my berd” ideals of insurance.
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rdow long do you thiink vou typically spend reading an insurance policy before you purchase
it?

When considering the purchase of insurarce, wihat scuices of informacicn do you draw upon
to make your decision? (e.g. comparisarn webhsites, talking directly to different insurance
providers, talking to an insurance krroker or vinancial adviser)
Despite my attempts to rem~cdiate my house by scrupuiousiy fellowing State-IAG requirements
of the conditions Settlement the services and responses promised by the policy and its
throughout an eighi-vear pzriod. The aniswer to your question then, is that in New Zealand at
2)
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@ Do you think you have a good understanding of the insurance policies you currently hold?
N

D Based on my personal experience over 5 years with State-IAG, | no longer have any faith in the
written word provided by a retail insurer of homes in New Zealand for reasons of an entire

lack of accountability, a wholly one-sided contract with insurer holding all the cards, the
adversarial stance immediately adopted by the insurer in defence of a claim, an absence of
ethical foundation of insurers (i.e., patent dishonesty in pursuit of a settlement on the insurers
terms), lack of remedy available to policy holders despite industry and corporate claims to the
contrary, the one-sided application of “utmost good faith” principles, and the asymmetrical
bargaining power of the consumer when set against that of the insurer.

In my professional life a manager of shipping in international trading | developed a good
understanding and lasting respect for the P& and H&M insurers with whom | worked and as a
shipmaster | regarded the P&I Club with which the ship was entered to be my first stop in an



accident. | was not disappointed. However, | did make a mistake in expecting similar
standards to be applicable to home insurance as conducted in New Zealand.

Overall, until my experience of State-IAG in making and attempting to settle a faithfully
reported claim, | believed | had a good understanding of insurance principles.

If not, what is the main barrier to you understanding your insurance policy?

An entire lack of trust of the insurance industry in New Zealand, developed over nearly eight
years with experiences of the EQC and then State-IAG which has lead me to regard my
insurance policy as an unreliable document, weighted towards the insurer, which may or may
not result in an equitable outcome.

Have you ever been in a situation where you thought you had a certain ieve! of cover under
your policy, but when you went to make a claim found you were not covered? if so, please
provide us with a description of the situation.

Yes, the cover | thought | had, that in the event of a severe luss (such a that occasionied by the
Christchurch earthquakes of 2010 and 2011) that my heme wouid be renderzd by the insurers
guidance and remediation to a like for like, fully irisurable structure to current appiicaole
standards which conformed to its previous cona'ition.

In the end the actual cover provided by State-IAG was illusory aind, afier nedrly eight years of
negotiations with insurers my property remains in a damoged, uninsuraole and unsaleable
condition with no remedy in sight.

Would you like to switch insurance providers? it 50, what is your main barrier to switching?

An attempt te switch insurers failed, after an attempt by State-IAG to induce me to continue
insuring my damaged sroperty wit!i *nem ot cn enhanced premium based on a pre-quake
valuaticn, wher the brokers for an alternative insurer declined the risk stating that the
property in its current damaged ceadition was “uninsurable”. It remains in that condition,
eight yedrs after first making honest and accurate claims in good faith on insurers EQC and
Scate-!AG in turn.

What, if arything, shculd the government do to make it easier for consumers to compare and
change insurance providers and policies?

The gevernrient, since self-regulation cannot be relied upon, should devise a simple form of
comparison across the whole spectrum of providers in which like-for-like premiums are
putlished regularly for defined categories of policies, allowing bundling and overlaps where
applicable. The government should provide only the framework and the resulting matrix be
populated and updated by the industry itself by following strict MBIE guidelines.

Above all, New Zealand home-owners insurances should conform to the fair, efficient, and
transparent ideals of The International Association of Insurance Supervisors’ Insurance Core
Principles relating to fair treatment of customers, removal of “special” exemptions from Fair
Trading legislation, and the introduction of meaningful penalties for failures to observe the
letter and spirit of home insurance as it is intended to operate.

Regarding exceptions from the Fair Trading Act’s unfair contract terms
provisions



Are you aware of instances where the current exceptions for insurance contracts from the
unfair contract terms provisions under the Fair Trading Act are causing problems for
consumers? If so, please give examples.

No example known. On the other hand no special exemptions should exist in Fair Trading
legislation for an industry self-described as “essential” and “efficient”.

More generally, are there terms in insurance contracts that you consider to be unfair? If so,
why do you consider them to be unfair?

The absence of agreed and effective avenues of appeal for customers experiencing problems
in the settlement of claims, and, separately, well-defined legislation providi:ig yor cenalties on
failures to perform as promised and restitution of costs to customers unydairly treated.

Other comments

. We welcome any other comments that you may have.

Other comments are available in various reparts ana ndrratives in riy possessior that can be
made available on request but | have aveided discussion of these in an atteiript to be objective
and to not personalise my comments. On the other hand, | am wiliing at any time to be cross-
examined or be questioned on my assertio’s as recorded here. Mote: | will be returning to
Christchurch on the 1°* Sepctember 2018). Other comrreints may be gleaned from the covering
letter accompanying tnis temploce / form.





