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Review of the Plant Variety Rights Act 1987; Disclosure of origin of genetic resources
and traditional knowledge in the patents regime

Dear Carolyn,

Auckland UniServices Limited (UniServices) welcomes the opportunity to respond to the
September 2018 issues papers on the Review of the Plant Variety Rights Act 1987 (PVR Review)
and Disclosure of origin of genetic resources and traditional knowledge in the patents regime
(Disclosure of Origin Review).

PVR Review
UniServices supports:

1. the implementation of a sui generis PVR regime that gives effect to the 1991 version of
the International Convention on the Protection of New Varieties of Plants (UPOV 91),
The sui generis approach is preferable to direct ratification of UPOV 91 as it allows the
New Zealand government to meet its obligations under the Comprehensive and
Progressive Agreement for Trans-Pacific Partnership (CPTPP) whilst also meeting its Te
Tiriti o Waitangi obligations to Maori by incorporating the Ko Aotearoa Ténei (Wai 262)
recommendations and recognising kaitiaki relationships with inga species and
matauranga Maori;

2. the inclusion of explicit provisions in the sui generis PVR regime to enable the
Commissioner of PVRs to refuse a PVR that would adversely affect a kaitiaki relationship
and also refuse a PVR name that would be likely to offend a significant section of the
community, including Maori; and

3. the expansion of the role of the Maori Advisory Committee for patents and trademarks to
include PVRs and for the committee to be empowered (and appropriately resourced) to
advise the Commissioner on the existence and scope of kaitiaki relationship T
publish guidelines and codes of conduct for those working in research and deve

Disclosure of Origin Review

In summary, UniServices recommends that MBIE revise the Discussion Paper to more carefully
consider the stated Objectives and proposed Options. Below we have proposed a further Option
(2A) which would require:

a. disclosure of the origin of genetic resources and traditional knowledge (GR/TK) for all
applicants; and

b. compliance with Access and Benefit Sharing (ABS) guidelines for GR/TK originating in
New Zealand; and






“shall take legislative, administrative or policy measures, as appropriate [and subject to
certain conditions] with the aim of sharing in a fair and equitable way the results of
research and development and the benefits arising from the commercial and other
utilization of genetic resources with the Contracting Party providing such resources”

The problem addressed by the Disclosure of Origin principle is therefore broader than
simply PMAC referrals and a lack of information about the use of GR/traditional knowledge
(TK) in research. In fact, the principle originated from a consensus to address:

a. unregulated bioprospecting that may exploit or offend communities or countries; and

b. sharing of benefits from commercialisation of genetic resources and traditional
knowledge. »

New Zealand is a signatory to the CBD. Therefore legislation enacted by the government
should consider the international context of the Disclosure of Origin principle. The
international context is that:

a. many countries have already adopted Disclosure of Origin obligations;

b. Disclosure of Origin requirements are related to the CBD which requires signatories
to comply with the CBD’s access and benefit sharing (ABS) provisions; and

C. many countries have signed and ratified the Nagoya Protocol (which is a
supplementary agreement to the CBD) which obliges them to aim to recognise the
use of genetic resources and traditional knowledge, and share the benefits arising
from their use in a fair and equitable way. New Zealand deferred signing the Nagoya
Protocol until “domestic policy issues relating to the Wai 262 claim, and ambiguity
regarding the application of the Protocol to certain sectors (e.g. agriculture), are
resolved or clarified” 3

The Wai 262 report was issued in 2011 and the government is yet to respond to the report
or sign the Protocol.

As recognised in the Discussion Paper, the Disclosure of Origin principle has particular
relevance to New Zealand following the 2011 publication of the Wai262 report.

D2 - Report on Disclosure of Origin in Patent Applications. Prepared by Queen
Mary Intellectual Property Research Institute for the European Commission#

This 2004 document also states the purpose of the Disclosure of Origin principle as being:

"...intended to help realise fair and equitable benefit sharing as required by the Convention
on Biological Diversity. It is supposed to do this by ensuring that the resources and, in
some cases, TK, were acquired in accordance with biodiversity access and benefit sharing
regulations in the provider countries, and other provisions of the Convention on Biological
Diversity relating to national sovereignty, technology transfer and the knowledge,
innovations and practices of indigenous and local communities embodying traditional
lifestyles”

Chapter 2 of this document provides some commercial and political context in order to
understand why the disclosure of origin proposal was formed and to explain the problems
it is intended to solve. In summary, the proposal was formed to address perceived or
actual misappropriation and monopolisation of genetic resources and traditional knowledge
without benefit sharing, alleged to be mainly by Western corporates or governments.

3 MFAT archived website https://web.archive.org/web/20120812102259/http:/mfat.govt.nz/Foreign-
Relations/1-Global-lssues/Environment/7-Species-Conservation/geneticres.php accessed 12 December

2018

4 hitp://trade.ec.europa.eu/doclib/docs/2005/june/tradoc_123533.pdf accessed 11 December 2018







Do you agree with the objectives that we have identified? Do you agree with the
weighting we have given the objectives?

Page 12 of the Discussion Paper states that the objectives take into account the broader
objectives of the Patent’s Act, and the Problems identified in section 2. As discussed above, the
Problems do not fairly reflect the international context and nor do they fairly reflect the New
Zealand context pertaining to the government’s obligations under the Treaty of Waitangi.

There is a movement by many developed and developing countries to ratify the Nagoya Protocol,
and enact legislation which provides protections to genetic resources and traditional knowledge.
Importantly, such actions are seen to provide protections and acknowledge current and

historical grievances.

Unfortunately, the current objectives do not include an aim to acknowledge Maori claims such
as the Wai262 claim, nor address past and present grievances by Maori relating to GR/TK. They
ignore the politically sensitive issues and follow the path of least resistance.

The Castalia report entitled "Economic Evaluation of Disclosure of Origin Requirements” states:

"Some possible objectives for the introduction of further DoO requirements have been identified
as:

e To obtain more information about the use and potential misuse of New Zealand GR and
TK (known as matauranga Maori)

e To be consistent with the Treaty of Waitangi

e To inform New Zealand's position on Disclosure of Origin at international negotiations”
We question why the two latter objectives have been omitted.

The Problem Definition, Objectives and Options are consistent with each other but only because
they omit reference tot international context and the nat™ ial for the Discli e of
Origin principle. As such they appear to follow a pre-determined path and achieve a predictable
policy outcome.

While we agree with the existing objectives, we believe that they should be expanded to take
into account the four policy objectives identified by Switzerland - transparency, traceability,
technical prior art and mutual trust. Developing these further objectives for the New Zealand
context would make the most of the legislative opportunity to ensure protection for Maori GR/TK
in the future.

An important point to note is that Option 2 does not meet with the expressed Objective D -
“Align with international obligations and interests”. This is because Option 2 does not give effect
to the Convention on Biological Diversity requirement to:

“...take legislative, administrative or policy measures, as appropriate [and subject to
certain conditions] with the aim of sharing in a fair and equitable way the results of
research and development and the benefits arising from the commercial and other
utilization of genetic resources with the Contracting Party providing such resources”






If cases of use of GR/TK use become known following the implementation of option 2A, then this
will require patent applicants to implement ABS agreements or forego patent protection in New
Zealand. Therefore a possible outcome of implementing option 2A is an increase in
understanding, trust and collaboration between researchers on GR/TK and Maori.

Regardless of the number of cases that require ABS evidence, the process will increase trust,
transparency and traceability, and likely increase the technical prior art that is provided to
IPONZ. It will also go some way towards addressing grievances by Maori and protecting
matauranga Maori, as recommended by the Wai262 report.

If consistency with the Treaty of Waitangi is taken to be an objective of the proposal to
implement Disclosure of Origin requirements, the mere disclosure of a specific source of
matauranga Maori does not impose any obligation on the applicant to adhere to ABS best
practice. Best practice in this context will be to secure Prior Informed Consent (PIC) on Mutually
Agreed Terms (MAT) and with equitable sharing of benefits.

GR/TK originating overseas

Where GR/TK is disclosed that does not originate in New Zealand, we propose that a modified
Option 3 requirement should take effect. This would consist of a Declaration by the Applicant
that any relevant ABS laws in the country of origin had been complied with. IPONZ would not
conduct a substantive examination of this requirement but if a false declaration was made, the
application would be potentially invalid under the ground of fraud, false suggestion, or
misrepresentation (Opposition ground 92(1)(d); Revocation ground 114(1)(d)).

By analogy with other areas of patent procedure, it may also be possible for a requirement
involving the submission of detailed evidence to be imposed only in cases of reasonable doubt,
rather than as an a priori requirement for all patent applications. For example the PCT
Regulations (Rule 51bis.2) provide that (subject to various conditions) a patent office may
require documents or evidence if it reasonably doubts the veracity of any declaration by the
applicant. Examples given are declarations concerning the identity of the inventor and the
entitlement of the applicant to apply or to claim priority from another application.

Do you have any comments on how New Zealand should approach international
discussions relating to disclosure of origin requirements?

New Zealand has thus far failed to engage with international discussions on this issue. As such,
there is now an opportunity to demonstrate global leadership in implementing a system which
not only requires disclosure but also encourages patent applicants to engage with GR/TK
providers.

The main international discussions relating to Disclosure of Origin are carried out at the WIPO
Intergovernmental Committee (IGC)’. New Zealand should engage with the WIPO IGC to
understand the issues in more depth. New Zealand has experience with similar negotiations and
discussions on a national level with the Waitangi Tribunal and these learnings could assist the
IGC with international initiatives and decision-making.

What are your views on the design features of a potential disclosure of origin
requirement?

There are already internationally accepted norms for subject matter, trigger and sanctions and
remedies. This area of law is well developed in countries such as China, Brazil, South Africa and
many European countries. New Zealand should look to those countries and WIPO for definitions
and norms to deliver legislation that balances commercial and cultural interests.

7 https://www.wipo.int/tk/en/igc/ Accessed 21 December 2018




General comments

At an Auckland hui to discuss the PVR review and Disclosure of Origin proposal, the MBIE
representatives noted that Minister Kris Faafoi was very keen to implement legislation and
guidelines which give effect to the recommendations of the Wai 262 report. We welcome this
commitment, but are concerned that the preferred Option 2 will only create the appearance of
action, but without any meaningful commitment to ensure equitable access and benefit sharing
arrangements. Contained in this response is a modified Option 2A that would ensure greater
consistency with Wai 262 and international ABS norms.

If MBIE is concerned that an access and benefit sharing arrangement for GR/TK originating in
New Zealand will be viewed as too difficult or controversial, we propose that a phased approach
is adopted. This could involve adoption of Option 2 immediately then move towards the modified
Option 2A (as outlined above) in 2-3 years once guidelines have been developed. Such
guidelines could be developed based on international and domestic consultation and the
experience of partner jurisdictions such as the UK, European Union, South Africa and Brazil. This
would provide industry and research institutions (such as the University of Auckland) the time
that they need to start developing a reciprocal, early stage ABS approach with Maori, rather than
entrenching a compliance-focused “after the fact” mentality.

The above phased approach would also enable constructive engagement with iwi. Our initial
consultations with iwi representatives at the University indicate an awareness of the issues and
a desire to be included in these conversations

In summary, we recommend that MBIE invite genuine informed debate on the broader policy
and cultural issues that go with a formal ABS system. The economic downside of such a system
would likely be negligible and the cultural benefits and settlement of grievances would be a
lasting legacy. The government should not be afraid to tread a new policy path that balances
and promotes both cultural and commercial interests, while continuing the generational shift in
understanding and respect for the Maori culture.

Yours Sincerely

st

Will Charles

Executive Director - Commercialisation
Auckland UniServices Limited
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Cc: Professor Jim Metson - Deputy Vice-Chancellor (Research)
Cc: Professor Cindy Kiro - Pro-Vice Chancellor Maori

Cc: Mr Michael John Steedman - Kaiarahi Faculty of Science
Cc: Mr Geremy Hema - Kaiarahi and Iwi Relationships Advisor
Cc: MrNicholas Kearns — Contracts Team Manager





