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Evolution of MBIE’s approach to protective security and regulatory systems

This note provides a short overview of the evolution of MBIE’s approach to:
* protective security and the use of external security contractors in protecting its people and
assets, and their use in regulatory compliance and enforcement activities
e regulatory systems stewardship.

e  Protective Security

During the early years of MBIE (2012/2013) there was no centralised function responsible for
protective security across MBIE, apart from the management of security clearances. During this
period groups and branches within MBIE entered into contracts with external parties to supply a
range of security services as the need arouse (e.g. advice on security arrangements for the 2013
Petroleum Conference) and various guard and alarm monitoring services. In the wake of the
Ashburton 2014 MSD shootings an internal function was established to develop and implement a
security improvement programme initially focused on improving the physical security of MBIE’s sites
(approximately 55).

External consultants (e.g. KPMG) were initially used to undertake site security assessments.
However, over time the internal capability has been expanded to give effect to the Government’s
Protective Security Requirements, resulting in a protective security team of 8 FTEs. The work
programme for the team is over seen by the protective Security Governance Committee, which is
chaired by the Chief Security Office (a Deputy Chief Executive). The Protective Security team now
undertake the vast majority of MBIE site assessments (on-shore and off-shore) and provide advice
on security plans around specific events, as well as providing advice on information security and
personal security. External consulting advice is now limited to specialist pieces of work (e.g. Dr Frank
Stoks review of MBIE Site Security Guidelines and design options for the Stout Street ground floor
reception).

Training in areas such as de-escalation of aggressive situations has been provided by external
providers (Cert Systems) as part of a national programme to improve the management of health and
safety risks to our staff. The Protective Security team is currently undertaking an exercise to
understand and rationalise the number of external contracts that MBIE has for guard and alarm
monitoring services on a national basis, as these have been entered into by a wide range of cost
centre managers according to their various needs over time. The majority of these contracts relate
to the monitoring and patrolling of MBIE premises and properties that are in MBIE’s statutory care
after normal business hours.

® Regulatory systems

Over the same period of time MBIE has had a strategic focus on improving the stewardship and
management of the 16 regulatory systems that it is responsible for. A regulatory system includes
the rules, institutions and practices working together to achieve desired behaviours and objectives.
It is a requirement under State Sector Act for chief executives to undertake regulatory stewardship
and this involves ensuring appropriate compliance and enforcement practices are in place to meet
objectives of regulations e.g. labour inspectorate undertaking compliance and if necessary
enforcement (as empowered by act and regulations) for breaches of labour laws.

MBIE's goal is to set the highest standards for stewardship of regulation; to be a ‘world-leading'
regulatory steward. MBIE has committed to reaching best practice standards for all six of its
regulatory objectives by the end of 2022. This includes making improvements to targeting



compliance and enforcement activity at those areas posing the greatest risk to regulatory system
performance. This has included an integration of compliance activities across a number of regulatory
regimes in the form of joint investigations operations, which are facilitated by MBIE’s Integrated
Regulatory Enforcement branch. For example, the branch facilitated a joint investigation into
building quality and employment issues on Auckland building sites involving the Labour Inspectorate,
Building Systems Performance branch, Immigration NZ, Energy Safety (WorkSafe), the building,
plumbing and electrical registration boards and Auckland Council. Investigations like this can involve
the use of private investigators when 24 hour surveillance is required of building sites to check if
critical products are being substituted or removed (i.e. insulation, reinforcing).

There have also been considerable changes to the approach to the petroleum and minerals
regulatory regime, where there has been an increased focus on compliance and enforcement
activities. There has also been a move to recruit senior managers who have a strong regulatory
background as opposed to an industry background, which was the case in 2013. The majority of the
leadership team of the Energy and Resource Markets branch (with which NZ Petroleum and Minerals
sits) are now career public servants with regulatory backgrounds.

Adrian Regnault
GM Enterprise Risk & Assurance

Corporate, Governance and Information group
Ministry of Business, innovation & Employment
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SECURITY FIRMS UTILISED BY CRIMINAL PROCEEDS MANAGEMENT UNIT SINCE 2014-15 FINANCIAL
YEAR — DATA NOT AVAILABLE PRIOR TO THIS TIME







Investigation Service providers to Integrity and Enforcement Team

PARAGON NETWORK

Ronald McQuilter Managing Director of Paragon New Zealand.com Limited Staff — Paragon New Zealand.com Limited

Wayne Kiely General Manager of Paragon New Zealand.com Limited Staff — Paragon New Zealand.com Limited

OTHER PROVIDERS

Mickey Earl Corporate Risks (1997) Limited
Peter Wards Pete Ward & Associates
Ray Keenan Waivista Investigators
Suzanne Young Cargill Consultants Otage Ltd
Dave Pizzini Veritas Invesigations

Bruce Currie

John Deal Eastbourne Search Limited

Dennis Parsons Indepth Forensic Limited







AoG Consultancy Services Order

Tier 1 and 2

V2 January 2016

Part A - for Participating Agency (client) to complete .-
The Partlo/patmg Agency (referred to as the client in this Consuftancy Serwces Order) Wlll complete
this and email the entire form (including all Parts) to the Provider.

Immigration New

11 March 2016 Zealand

KPMG Michael Carley

David Sinkins

Greg Davies Area Manager,
Additional KPMG staff as Operations Support
required.

Fishing Vessel Audits 04 896 5370

[Participating Agency
unique job reference /
purchase order number]

To renew the arrangement between MBIE and KPMG to provide auditing services of employers who
employ foreign crew for fishing vessels.

The objectives of these audits are to determine whether pay practices and employment standards
comply with the Agreement in Principle (AIP) conditions, requirements under the immigration
instructions, and terms of the crew members’ employment agreements.

KPMG has developed expertise in this area and is familiar with INZ's AIP requirements.

INZ wishes to conduct four to five fishing vessel audits per year for the next two financial years.

The exact number will be agreed between KPMG and MBIE as they come due.

KPMG has conducted a number of audlts of fshmg vessels on behalf of INZ. The requlrements
of these audits necessitate a high level of understanding of the relevant immigration instructions.
As such, the renewal of the existing arrangement would minimise the risk to MBIE of errors or
omissions during the required audits.




*T:mefrdmes

[What turnaround is requlred for the Estlmate or Quote?]

INZ wishes to conduct two further audits before the end of the current financial year. Due to the
considerable amount of work involved in each audit the timeframe for renewing this agreement is
short if we wish to conduct audits before the end of the financial year. Therefore we need to
complete this process by 31 March 20186,

[When are the Services required?]
April and March 2016 and for the 2016-17 financial year.

$20,000 per audit

; ___"wder liability. cap_ : e
Use this box if the Parl/c;patmg Agency wants to increase the I:abmty cap of the Prowder (e g for a

high risk engagement) above what is set out in the Services Agreement (refer to Part F of this
Consultancy Services Order). Leave blank if the default liability cap(s) set out in Part F apply.

Part B - for Providerito complete |
The Provider will complete Part B and email the form back to the client

This box is fo be populated on a case-by-case basis for each Consuitancy Services Order

The Provider wilf review Part A and set out here a detfailed description of the Services it is fo provide
to meet the objectives and in response fo the other information in Part A.

The Services and Deliverables will be provided for the purposes contemplated in Part A.

We will complete audits of employers who employ foreign crew for fishing vessels to assess
compliance with:

+ Agreement in Principle (AIP) conditions

+ requirements under the immigration instructions

¢ terms of the crew members' employment agreements.

Our Approach

In conducting this audit we will;

¢ perform a desktop audit of documentation provided tc us by the vessel operator
perform a site visit to inspect conditions on board the vessel

interview key personnel including the vessel operator and captain

interview a sample of crew

discuss our observations with the vessel operator to ensure factual accuracy and obtain
management comments from them regarding any areas of non-compliance identified.

Deliverables

The deliverables from this audit will be a report containing:

e acompliance summary according to the AIP and legislative requirements
+ an explanation of all identified areas of non-compliance

« comments from the fishing vessel's management regarding the report.




‘Can you confirm that the Nominated
Personnel (if any) is available to provide the -

Charges $18,000
Administration Fee (1% of Charges) $180
Expenses $1,800
Total $19,980

Identify whether the Total is an Estimate /| Expenses have been estimated based of
Quote and the method that the Charges have | costs incurred from prior engagements.
been calculated

Additional information / assumptions:

Expenses will be billed at cost and will cover:

transport to and from ports to conduct vessel inspection and crew interviews
accommodation (if necessary)I

meals
translator services.

All expenses will be agreed with MBIE prior to being incurred.

e o o o

|, David Sinkins have made diligent inquiry whether KPMG has any actual, potential or perceived
Conflict of Interest were it to provide the Services described in this Consultancy Services Order and
1 have disclosed any actual, potential or perceived Conflict of Interest and how it will be managed
below:

KPMG provides other assurance services to MBIE. We have reviewed these engagements
and do not believe they present any actual, potential or perceived conflicts of interest.

Prior to each audit, KPMG will complete a conflict check against the vessel operators. If we
identify a conflict, we will notify MBIE immediately and agree a conflict management plan.




Part C Varlatlons to Part A

Re\nqed scope andr’or tlmeframe

Part D — Variations to Part B '
LEAVE BLANK WHEN ISSUING CONSULTANCY SERVICES ORDER

The Prowder will complete this only if and when it receives a Variation per Part C above from the
Participating Agency . :

Rewsed Estlmate :

Revised Charges $

Revised Administration Fee (1% of Charges)

Revised Expenses
Total | $

Identify whether the Total is an Estimate /
Quote and the method that the Charges have
been calculated

Additional information / assumptions:

Part E — Acceptance
LEAVE BLANK WHEN ISSUING CONSULTANCY SERVICES ORDER

The Provider and Participating Agency to complete on accepfance of this Consultancy Services
Order '

David Sinkins

No]

Michael Carley

& 1. 2016 N\

[if required]







Part F Terms

THE PRO\I!DER AND PARTICIPATING AGENCIES ARE NOT PERMITTED TO.AMEND THIS

PARTF.

This Part F oontams an extract of selected terms and conditions from the Serwces Agreement (the
Agreement). Clause, schedule and paragraph references have been updated to refer to clauses,
schedules and paragraphs in this Part F where applicable. For the full terms and conditions that
govern the Services, please refer to the Agreement.

1.

Sorvices

11 Services

@) The Provider will provide Services 1o each Partic'pating
Agency in accordance with the terms of this
Agreement (inciuding any Consultancy Sewices
Order)

()] The Provider will use all reasonable endeavours to
ensure that, on the date the Documentation Is provided
under any Consultancy Services Order, such

tion s In a readable and readily useable

Iorrnat.
12 Requesting information
{(a) A Participating Agency may contact the Provider,

either orally or in writing, about the Provider performing
Seivices before it decides whether to Issue a
Consultancy Sewvices Order.

{0y Following such contact, the Provider must provide
such information reasonably requested by the
Participating Agency at no cost to the Participating

Agency.
13 Consultancy s«Irvlccs Qrder
{a} Each time a Paicipating Agency wishes to engage the

Provider to perform Services, those Services will be
subject to a Consullancy Services Order recording the
terms agreed by those partles for the peiformance of
those Services.

(b) Each Consultancy Senvices Order must be
substantlally In the form prescribed in Schedule 2
(Consultancy Services Order) — refer lo the
Agreement.

{c) Each Consultancy Services Order must record the
natuse and detail of the Charges, Including amounts
and/or formula for calcutating such Charges

1.4 Agents may procure Services

A Participating Agency may, by notice to the Provider and the CoE,
appeint one or more thirg parties to procure Services undera
Consullancy Services Otder on the Participating Agency's behall
and/for receive invofces, as If that agent was a Participating Agency,
provided that any such procurement is far the sole benefit of the
Participating Agency.

15 Process for [ssulng and responding to a C Yy
Services Order

(a) if a Participating Agency wishes fo engage the
Provider to perform Services, it will complete Part A of
the Consultancy Services Order and emall it to the
Provider.

{b) After recelving a Consultancy Services Order, the
Provkier must, subject fo clause 2.1(aj and 3.1,
complete the information specified in Part B of the
Consultancy Services Order, and emal! it io the
Partlcipating Agency.

(c) Upon receipt of the completed Part B of the
Consultancy Services Order, the Participating Agency
must promptly advise the Provider in writing if the
completed Part B is acceptable and the Provider may
not commence performing the Services untit this
approval has been given.

186 Timely performance

‘The Provider will ensure that the Services to be performed undera
Consultancy Services Order are provided on or before the date
specified for peformance {if any) in the Consuitancy Services Order
and, if no time is specified, within a reasonable time after the Issue
of the Consuttancy Servic.2 Order

1.7 Delay

(@) If the Prowder COﬂSIdelS that it is (or is likely to be)
p! d or d d trom achieving a date or time for
performance (Milestone) specified ina Consultancy
Services Order {Delay), it will:

®)

©

{ immediately provide notice verbally or in
writing to the Participating Agency, setting
out

A) the cause of the Delay and its
expected duration;

(8) the effect of the Delay onits
ability to perform its obligations
under the Consultancy Setvices
Order (including any future
Milestones},

©) what extenslon, if any, to the
refevant Milestone is being
sought; and

D) what steps, if any, the
Participating Agency may take to
mitigate the effect of the Delay;
and

(i) take all reasonable steps necessary
{including by the allocation of additional
resources) to eliminate or avold the Delay
and, in all cases, mitigate its effects

If the Provider ade Participating Agency agree that the
Defay Is acceptable or wish to amend the Miiestone:

0] the Provider will complete and submit Pat C
of the Consultancy Services Order fo the
Participating Agency, and

(i) upon receipt of the completed Part C of the

Consultancy Services Order, the
Participating Agency must promplly advise
the Provider in writing if the completed Part
Cis acceplable

I the Pravider does not achleve the Miestone (as
amended from time to time) and the Participating
Agency's acts or omissions, or those of its Personnel
or third parties acting on its behalf, have not caused
the Provider fo fail fo achieve the Milestone, the
Particlpating Agency may, without prefudice to any
other right or remedy, suspend payment of any
Charges relating fo that Consultancy Sesvices Qcder
until the Provider remedles the relevant failure

Service standards

@)

()

The Provider must provide the Services to a standard
that reaches or exceeds the Service Levels specified in
Schedule 3 (Perf

/-

In addition, the Provider must:

() provide the Services diligently, efficlently,
effectively and In accordance with Industry
Best Practice,

{n ensure that the Sesvices to be performed

under a Consultancy Services Order are
provided on or before the date specified for
performance (if any) In the Consultancy
Services Order and, if no time is specified,
within 3 reasonable ime after the issue of
the Consuttancy Services Order,

[(D] ensure that all Documentation, information
and advice (including Documentation,
information and advice provided prior to the
issue of a Consultancy Services Order)
provided to a Participating Agency or
publfished on the Provider Database Is Fit
for Purpase so that, without limitation, it
contains sufficlent content and detail to
enable the Participating Agency to make
use of it for the purpose for which it was
equested;

{iv) actin the best interests of the Panticipating
Agency who issued the Consultancy
Sewvices Order in the provision of Services
to that Particlpating Agency:



v) provide Information as outlined in Schedule
6 (Reporting) to the CoE - refer lo the

Agreement;

(vi) provide and malntain its information on the
Provider Database;

(vii) keep the CoE informed of all matters of

which it ought reasonably to be made
aware, and provide such Information in

fation to the provision of Services as may
reasonably be required by the CoE or by
any Participating Agency with respect to the
provision of Sesvices to that Particlpating
Agency, | \g under any C y
Services Order between the Provider ang
the Participating Agency; and

{viiiy provide Services to the reasonable
satisfaction of the Participating Agency who
issued the Consultancy Services Order (as
reported to the CoE)

Estimates and Quotes

21
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Estimates and Quotes

@

(&)

(c)

@

U]

(9)

The Provider must provide an Estimate or Quote for all
Services to be provided undera G tancy Services
Order, unless the tota! Fees In respect of the Services
under any Consultancy Sewvices Order are likely to be
less than $10,000 (exclusive of GST) or such olher
amount as determined by the CoE and notified to the
Provider.

Despite clause 2.1(a), i, during the course of providing
the Seqvices, the Provider becomes aware that the
total Fees (excluding GST) are likely to exceed the
amount referred fo In clause 2.1(3), the Provider must
provide an n d with cl 2.14(h
and (9)

All Estimates and Quotes willlbe provided at rio costto
the Participating Agency

The Particlpating Agency may at its sole discretion.

(0] request a Quote or Estimate on a lump sum
or maximum fee or other basis; and/or

[{U)] give one of more providers on the Panel an
opportunity to provide an Estimate or Quote
based on the maximum rates recorded In
thelr respective agreements wilh the Cog
or, In the case of the Provider, the Rales in
this Agreement,

The purpose of clause 2. 1{d){li} is to allow a
Participating Agency, at its discretion, to runa small
secondary procurement process if the Services
required are sufficlently extensive to merit obtalning an
Estimate or Quote from more than one provider on the
Panel. For the avoidance of doubt, a secondary

tp is not Jatory for Participati

E]

;r\gencﬁes.

Al Estimates and Quotes must specify the estimated
timeframe to perform the Services requested in the
Consultancy Services Order and the Rates of
Personnel providing the Services and Inciude any
Charges likely to be incurred in providing the Services

All Quotes and Estimates must be provided to the
Participating Agency in writing and must be Included in
the Consultancy Services Order.

{f Charges exceed the Estimate

@

®)

(©

«

(e

if duting the course of providing the Services under a
Consultancy Services Order, the Provider becomes
aware that the total Charges (excluding GST) are likely
o exceed the Estimate, the Provider must give wiritten
notice to the Participating Agency using Pait D of the
Consultancy Services Order as soon as the Provider
becomes so aware, but no later than the time the costs
accrued or incurred reach 80% of the Estimate.

The nolice under clause 2.2(a) must specify 2 revised
Estimate for the Services and include the reason the
totai Charges will exceed the original Estimate.

A Participating Agency has sole discretion whether to
approve a revised Estimale and must act reasonably
v/hen deciding whether to approve a revised Estimate.

vien a revised Eslunais {s approved, the Fartcipating
Agency must provide written notice of the same to the
Provider.

If a Pravider has provided an Estimate to a
Parlicipating Agency for Seivices, the Participating
Agency Is not liable to pay the Provider any amount

23

exceeding the Estimate unless the Participating
Agency has approved a revised Estimate.

If Charges exceed the Quote

(a)

®)

The Provider acknowledges that neither the CoE nor
the Particlpating Agency are obliged to pay any
Charges {o the Provider In refation to Services
performed under a Consuitancy Services Order If
those Charges exceed any Quote provided In refation
to that Consultancy Services Order, unfess the
Participating Agency has given its prior written consent
in accordance with clause 2.3(b).

If the Participating Agency agrees to aflow the Provider
to increase the Charges:

[0} the Provider will complete and submit Part D
of the Consultancy Services Order to the
Participating Agency; and

(0] upon receipt of the completed Part D of the
Consultancy Services Order, the
Parlicipating Agency must promptly advise
the Provider (in writing) if the completed
Part D is acceptable.

Conflicts of Interest

31

Confllcts of [nterest

()

()

(c)

G

(e)

(U]

The Provider must, upon receipt of a Consuitancy
Services Order, make diligent inquiry whether it has
any actual, potential or perceived Conflicts of Interest if
itwere to provide the Services specified in the
Consultancy Services Order and, if no such Conllict of
Interest exists, the Provider must provide confirmation
to that etfect to the Participating Agency that Issued
the Consultancy Services Order.

If the Provider has an actual, potential or perceived
Conflict of Interest, the Provider must Immediately
notify the Participating Agency who Isstled the
Consultancy Services Order and must not begin
performing the Services without the prior written
approval of the Participating Agency.

The Provider must take all reasonable steps to ensure
that:

{ 2 situation does not arise that might resuit in
an actual, potential or percelved Contfiict of
Interest; and

(0] any Personnel or Subcontractors of the
Provider do not engage in any activity or
obtain interests that might result in the
Provider or such Personnel or
Subcontractors having an actual, potential
or perceived Confilct of Interest,

that cannot be managed to the satisfaction of the
Participating Agency who issued the Consultancy
Services Order

If, after commencing Services under any Consultancy
Seivices Order, the Provider becomes aware of any
matter, circumstance, interest or activity that may give
rise to any actual, potential or percelved Conflict of
Interest, the Provider must immediately notly the
Participating Agency of all relevant details and must
immediately cease vork on the Services unut such
time as the Participating Agency pravides written
netice confirming the Provider may continue to perform
the Services or terminates the engagement of the
Provider in respect to the Services to be performed
under the relevant Consultancy Setvices Qrder in
accordance with clause 3. {e)

If the Particlpating Agency who issued a Consultancy
Services Order considers that the Provider has an
actual Contlict of Interest of sufficient gravity that the
Provider can no longer peiform Services for it, the
Participating Agency may, by written notice ta the
Provider, terminate the Consuitancy Services Order
with immediate effect on the date of termination
specified in that notice.

Any approval or notice given by the Parlicipating
Agency pursuant to clause 3.1(b) or 3.1(d) may require
the Provider to take steps reasonably required by the
Participating Agency to manage the Confiict of Interest,
and the Provider must provide written notice confitming
its acceptance of those steps before it may commence
of continur to orovide the Sewvire« under that
~onsultancy Services Order



Responsibliities 8. Resourcing
4.1 Provider responsibllities 5.1 General requirements
in addition to its other obligations under this Agreement, the: The Provider will provlde and malntaln sumclen( resources (including
Provider will: human or
premises and othex facﬂxhes) to enable itto pedorm its obuganons on
(a) h ly and adequately to any time and otherwise in dance with this Agr
requesls !or In!ormatlon made byany Pamclpatlng
Agency In relation to the Services, including requests 52 Provider's Nominated Personnel
for advice,
() The Panlcipatlng Agency may, in any Consultancy
{(b) in performing Services for a Participating Agency Order, specific P
under a Consultancy Services Order comply with all (Nomlinated Personnel) to be the primary providers or
privacy and other policies and guidelines issued by the to supervise the delivery of the Services,
Panticipating Agency and notified or made available to
the Provider, & 1t any Nominated P | dina
Consuitancy Seivices Order are not avaliable to
{0) obtain, maintain and eomply with any govemmenial provide or supervise the Sesvices requested the
y or other app [ , Provider must i diately notify the Particiy
, and requl Y ta provide the Agency and provide detalls of other Personnel (It any)
es and p its oblig umSer this with y skitls and to provide or
Agreement; supemsa the Services requested pursuant fo that
Consuttancy Services Order.
{d) comply with all taws at 2il times during the Term in so
faras they relate to the provision of the Services, () Notice given under clause 5 2(b) must specify the
Including the Privacy Act 1893 and all applicable period for which the Nominated Personnel will continue
consumer laws; to be unavaitable.
(e) ensure that it and its Personne| providing the Services (d) Upon recelpt of notice under clause §.2(b), the
do not access any Participating Agency's inf i Participating Agency must notify the Prnvlderwhether
or systems except to the extent necessary to provide the rep are P
the Services and for no other purpose;
(e) The Participating Agency is undet no obligation to
(63 as soon as Is practicable, notify the CoE and all other acceptany replacement Personnel and, if it does not
refevant Participating Agencies of any problems or F P {, the Provider may
Issues that arise In relation to the performance of its not of inue providing J the Services.
obligations under this Agreement, including any
problems or Issues that will, or are likely to, affect the 6.3 Personnel
provislon or quality of the Services or the abliity of the
Provider to perform its obligations under this {a) The Provider will ensure that all of its Personnel who
Agreement; are engaged in the performance of the Provider's
i under this Ag
()] provide and maintain information in the Provider ! §
Database as detailed in Schedule 7 (Provider U} have the requisite skils, expetise,
Database) — refer o Agreement, qualifications and experience;
(B} without limiting any olher provision of this Agreement, (0] have, before performing any such
use all urs to avold d g of obligations, obtained alt security clearances
Iy g any Particlpating Agency g and passed alf probity checks required by,
lepulahon. and oF necessary to provide the Services fo, a
Participating Agency,;
!
o E‘;’:ﬁé‘;‘;’,‘,ﬂg‘: Agency S:tlsfactmn Survey by asklng {iti) comply with all health, safety, security and
Annexure B of Schedule 5 (Governance) wnhln 5 other policies, codes of conduct, procedures
Business Days of the Services In each CSO being and reasenable ‘dlrectlons as may be
provided — refer (o the Agreement P
Agency from ume to tlme. and
42 Par Ing Agencies’ respansibliities " . . " .
) will carry out their respective duties with due
Each Participating Agency has the following responsibilities in care, skill and dillgence.
refation to the Services: " .
(b} The Participating Agency will notily the Provider of any
(a) 10 manage its operational relationship with the security clearances and probity checks required by, o
Provider, including In relation to the fulfiment of each necessary to provide the Services to, that Particlpating
Consultancy Services Crder; Agency.
(b) lo notily the Provider of i relevant policles, guidelines 54 Subcontracting
and p d of the Parti ing Agency that the
Provider must comply with when performing the {a) The Provides will not subcontract the performance of
Services under each Consultancy Services Order; alt or part of the Services or any of ils other obligations
under (his Agreement, except with the prior written
{©) ta provide adequate instructions and information to the consent of the Participating Agency for whom It is
Provider o aliow it to perform the Services under each providing Services.
Consultancy Services Order; .
(] The Provider is solely responsible for the selection of
(d) to make timely declsions where approvals of consents each Subcontractor and must ensure that each
are reasonably sought by the Provider In parforming Subcsntractor is creditworthy, qualified and has the
the Services under each Consultancy Services Order, refevant experience to perform the work it s required
to carry out for the Provider.
{e) to pay the Charges; and
(¢) To the extent permitted by Law, the Provider is and
1G] to use its best efforts lo resolve any dispute directly remains fully responsible for any act or omission of any
with the Provider before involving the CoE in Subcontractor.
accordance with clause 12,
(d) The Providar must ensure that each Subcontract
43 Transltion contains obligations on the Subcontractor that are
consistent with the rel terms of this Agl t,
Q) The Provider will manage the transition of each including in relation to cl: 9 (Confidentlality), 10
Participating Agency to the supply arrangements (lnteuecwal Property), 15 (Audit) - refer lo the
I by this Agl tina which t, and 13 (T ion) and Sch
to, or ady impact on, that (Performance Measurement).
Parlicipating Agency and other Participating Agencies,
(e) If, in the CoE’s bie opinion, a Sub tor Is
(o) I a Participating Agency has one or more pre-existing
engagemants with the Providerthat require the O] matorially not perfoeming I accordance with

Proviger 1o provide services of a similar nature to the
Services to the Participating Agency after the
Commencement Date, the Provider and Participating
Agency may agree to transition those engagements
onto the terms of this Agreement.

the terms of this Agreement, the CoE may,
by notice to the Provider, require the
Provider to procure that the Subcontractor
performs the relevant obligations within 10
Business Days, failing which the CoE may,
by notice to the Provider, require the
Provider to remove that Subcontractor; or



@i 8 rnalenal threat fo the health safety or

ity of the P | or property of any
Partlclpaung Agency or has breached
y ot id of

this Agreemem the CoE may, by notice to
the Provider, require the Provider to remove

that Subcontraclor,
and the Provider will ensure the immediate removal of
that Subcontractor.
6. Changes
8.1 Change procedure
Each Padicipating Agency who issues a Cansultancy Services
Order may agree any variations to that C ices Order
with the Provider using Part C of the Consultancy Services Crder.
7. Price and payment
71 Calculation of Charges
The Charges will be cakulated In accordance with the terms of
Schedule 2 {Pricing)
72 Parilcipating Agency to pay for Services

{a) Each Participating Agency will pay the Provider the
Charges applicable to any Services procured by that
Participaling Agency on the terms of this clause 7

(b) The Charges prise the totat t payable by
Particlpating Agencies for the Services.

73 invoicing and payment
Excepl as otherwise provided in Schedule 2 (Pricing) or as agreed
with a Participating Agency in any Consultancy Services Order, the
Provider will invoice:

(2) each Participaling Agency; of

(5] it the Participating Agency has appointed an agent to
purchase Services on its behalf in accordance with
clause 14 and the P. g Agency has instructed
the Provider in writing to lnvolce thatagent,

{or the Charges applicable to that Participating Agency and the
Participating Agency will pay those Charges, in accordance with the
Iollowing terms:

(¢} the Provider will trender one {temised invoice to the
Participating Agency at the end of each month during
the Term for all Services performed during that month
specifying (as applicable):

10] the nature and amount of the Fees or other
applicable fees and fee structures;

(i the Personnel and their hourly rate;

(D] the hours billed (by Personnel and in the
aggregate),

(iv) he nature and amount of any Expenses
(including any third party Charges to be
passed on to the Participating Agency);

v the t rep ting the Ad
Fee;

(v) how much of the Estimate or Quote has
been used,

(v} a brlef description of the Services provided
during that month; and

(vlli) any other matters the Participating Agency
may reasonably request;

(d) each correctly rendered invoice will be payable on or
before the 20th day of the month following the month in
which the invoice was received,

(e) the Participating Agency will have no obligation to pay
any Charges which are invoiced mose than 90 days
after the date that such amount was required o be
involced pursuant to this clause 7 3, and

[} the Provider may only invoice a Participating Agency
{for any Expenses at the cost actually incurred by the
Provider,

T4 Invoice disputes

if a Pariicipating Agency or the Provider disputes an involce.

(@) it may withhold the disputed sum and associated
Administration Fee until the dispute is resolved;

{b) the dispute will be resolved In accordance with clause
12; and
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7.6

(c) it will pay the undisputed portion In accordance with
clause 7.3,

The Provider will not be d from petformil
under this Agreement while an [nvoice Is dnspuled by a Pamclpatlng
Agency.

Taxes

(a) Exceptfor any GST payable by a Particlpating Agency,
any present or future tax, levy, impost, duty, charge,
assessment or fee of any nature (Including applicable
interest and penaities) payable In connection with this
Agreement under any Law is to be paid by the Provider
and not passed on to a Particlpating Agency uniess
otherwise expressly agreed in writing by the
Participating Agency.

(b} The Participating Agency may deduct from any
payment to be made to the Provider any withhokding
taxes or other deductions that it is required by Law to
make.

Suspenslon of payment

(a) Without prejudice ta any other right or remedy that may

be available to a P. pating Agency, 2 P. pating
Agency may suspend payment of all or any part of the
Charges if the CoE has notified the Provider that the
Provider Is In Matesial Breach, until that Materiat
Breach Is remedled.

{b) If the Material Breach is not capable of remedy the
Participating Agency and the Provider agree to treat
the Charges as being in dispute and clause 13 will
apply.

Warrantlos

8.1

82

General warrantles
Each party represents, warrants and undertakes that

(a) it has full power, capacity and authority to execute,
deliver and perform its obligations under this
Agreement;

(®) it has, and will continue to have, all the necessary
and fights to enter into
igations under this Agl ; and

and perit " ts

(¢} lhls Agreement consmutes Its lega! valid and binding
Igations and is enfi d withits
terms,

Provider's watrantles

The Provider rep! ts, and undertakes that,
{a) it will perform s under this Ag it with
due care, skill, promptness and diligence at all times,
(b) f has, and will have throughout the Term, sufficient
Personnel to supply the Services and lo perform its
other obfigations under this Ag
(©) 1, and each of its Personnel engaged in the

performance of the Seivices, has, and will have

throughout the Term, the necessary expertise and all
¥ g ntal, regulat ,oro!her

approvals, perm

qumrﬂca\lons accreditations and requirements to

provide the Setvices and perform its othar obligations

under this Agreement,

{d) it will comply with the requitements of all Laws as they
telate to the provislon of Services by the Provider;

(e) the possession or use of any item of Intellectual
Propety supplied or licensed by tt, or the use of any
|\eq1 of Intellectual Ploperty byit to perform its

tions under this A t, will not infringe the
ngh(s of any third party
(] all Documentation (and any other information or advice

pplied by it to a Padicipating Agency) will be
accurate, complete and Fit for Purpose;

@ there are no I une gs o
arrangements which prevent it from entering into this
Agreement, or which would impede the performance of
its obligations under this Agreement, ot that it would
breach by entering into this Agreement;

(1} itis not (and nor is any of ts Personnel) a party to any
titigatinn, preceedings or dieputes which could
adversely afiect its aLiity to perform its obiyations

under this Agreement;
(0] Ithas not offered any ind ucement In conneclion with
the g Into or of this Ag t, and

will not offer any inducement in connection with the
supply of Services te Participating Agencies;
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&

Ir responding to the RFP and establishing the
Cha rges, such decislons and prices were arfived at
pendently and without fon; and

all rep its and ties made in

the RFP Response were frue and correct when
ptovided to the CoE.

83 Continuous appllication
The warranties, representations and undertakings set out in clause
8.2 will be deemed to be given by the Provider continuously
throughout the Term,

84 Notlflcation
Each pany will promptly notify the other ifatany time during the
Term it breaches any of the rep tions and
undertakings In this clause 8.

85 Other warranties excluded
All or implied) which are not expressly
referred to In this Agreement are excluded to the fullest extent
permitted by Law.

9. Confldentlallty
9.1 Protection of Confldentlal Information

@)

®)

(©

Subject to clauses 9.1(c) and 9 2, the Provider and
each Participating Agency will treat as confidential and
not disclose to any third party nor use for its own
benefit any Confidential (nformation that is the
Confidential Informatlon of the other {or, in the case of
the Provider, that is the Confidential Information of any
Particlpating Agency}

The Provider will:

@) ensure that all Confidentiat information of
the CoE or any other Paricipating Agency
(and any backup archives contalning such
Confidential Information} in the possession
of control of the Provider from time to time is
kept secure and managed and protected
and only disclosed or otherwise dealt with in
dance with this Ag

(i) not use any Agency Information for its own
purposes or for any purposes different from
those contemplated by this Ag , and

(&) 2dvise the CoE In writing if any Conlidential

Information of the CoE or any other
Participating Agency will be transferred or
stored outside New Zealand before such
information Is transferred and will confirm
that the requirements of this clause 9.1 will
be met while such Confidential Information
is stoted outside New Zeafand

Clause 9 1(a) does not prevent the disclosure of
Conlidential Information:

0] it that information was known, or becomes
known, {o the public through no act or
defauit of the recipient;

(it} lhat the reciplent is requlred by Law or

f Y practice (
oli Y G \ to ,orfoa

Select Commiftee of to a Minister of the
Crown, so long as the recipient provides
notice of the required disclosure promptly
upon receipt of notice of the required
disclosure (if it is permitted to do so by
Lavs),

(iity that was lawfully known ta the recip'ent prior
to the date it was received;

(iv} that by ilable to the reciplent from
a source other than a party to this
Agreement or a Participating Agency,
provided that the reciplent has no reason to
believe such source is itself bound by an
obligation of confidence to the person that
disclosed that information or Is otherwise
prohibited under Law (rom disclosing such

information,
v) to any Proressmnal Adv!ser {or the purposes
of fces to a party
in relauon to this Agreement,
{vi) to the extent that such disclosure is
4 t; or
(vil) if such disclosure Is approved for release

with the consent of the party from whom the
Confidential Information is ficst received
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10,

Limlited disclosure

{2) The Provider may. subject to clause 9.2(d), disclose
the Confidential of a Par pa g Agency
to ils Sub tors, P ] d Entilles and

Professlonal Advisers who need to kniow the same for
the sole purpose of enabling the Provider to perform its
obligations and exerclse its fights under this

Agreement.
(b A Parﬂclpating Agency may, subject to clause 8 2(d),
tion of the Provider lo
its thied party PF , P | and Profi

Acvisers and any other Participating Agency {
the CoE) who need {0 know the same in connection
with the Sevices.

L

{c) ‘The Provider will not disclose a Participating Agency's
Confidential Information to any of its Subcontractors,
Related Entitles or Professional Advisers, and a
Participating Agency will not disclose the Provider's
Confidential Information to any of its third party
suppllers or Professlonal Advisers, unless the reciplent
has given a written confidentiality undertaking to the
disclosing party In terms sutstantially similar to those
setout n this clause 9.

(d) Any undertaking given pursuant {o clause 9.2(c) will be
provided to the other party to this Agreement or the
refevant Padicipating Agency on request.

Intellectual Property

10.1

10.2

Intellectual Property owned by Provider
{a) The CoE acknowledges that all:

{i) Intellectual Property held by the Provider
before the Commencement Date;

w Intelectual Property developed
indep y from this Agl t by the
I Provider, and that Is not developed,
commissioned or created under of in
tion with this Ag t; and

()] adaptations and modmcanons to the
Intellectual Property
10.1¢a){i) and (1),

remains the Provider's sole and exclusive property
(Provider IP).

(b} To the extent that a Participating Agency needs to use
any of the Provider IP to receive the full benefit of the
Services, the Provider grants to the Participating
Agency a royalty-free, non-exclusive licence (including,
if agreed in a Consultancy Services Order, the right to
sublicense) to use, copy, modify and distribute during
the Term any Provider IP provided to a Participating
Agency by oron behaif of the Provider

Intellectual Property owned by Participating Agencles

(a) The Provider acknovwiedges that each Participati
Agency or Its licensor has, and continues to have, “sole
and p of all Intell | Proj

perty
rights in ali of the Agency Information together with ali
adaptations and modifications of such Agency
Information (Pre.contract Particlpating Agency IF).

(&) All Intellectual Property ted or developed by the
Provider or Ils employees ar Subcontractors in
performing the Services and developing the
Documentation will be owned by the Participating
Agency that issued the Consuitancy Services Order for
those Sesvices from the date the Intellectual Praperty
Is created or developed (Post-contract Participating
Agency [P and, logether with the Pre-contract
Participating Agency IP, the Partielpating Agency IP).

{¢) If the Provider (or any of its Subcontractors) has under
any Law any right in or claim to any of the Participating
Agency IP or holds any of the Participating Agency IP,
the Provider (by ltself and for its Subcontractors).

0] assigns to the Participating Agency all of its
rights, title and interest in and to that
Participating Agency IP from the date it was
created or developed; and

(] waives alt right of lien or similar rights as
may now or later be claimed in that
Participating Agency IP; and

(i) walves all of its moral iights uncer et 4 of
the Copyright Act 1994 in that Participating
Agency IP,

and the Provider will sign ali documents and do all acts
and things that are necessary to give effect to this
clause 10.2(c).
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To the extent that the Provider needs to use any of the
Particlpating Agency's IP for the purpose of performing
its abligations under this Ag the CoE will use
its ) d top the grant by the
Participating Agency to the Provider, subject to any
written direction given by the CoE or the Participating
Agency, of a royalty-free, non-exclusive, non-
transterable licence to use and store that Participating
Agency's IP for the sole purpose of performing its
obligations under this Agreement duting the Tetm,

Intellectual Property owned by third panies

@)

(&)

Liabillty

To the extent that the Provider needs to use any
Intellectual Property held or owned by a third party
(Third Party IP) in performing the Services undera
Consuftancy Services Qrder issued by a Participating
Agency, the Provider will use its best endeavours to
obtain the fuliest rights of use and licence of that Third
Party IP (on terms and at a cost to be agreed with the
Participating Agency) as are necessary for the
perormance of those Services for the benefit of the
Participating Agency.

The CoE acknowledges that the Provider may have
iimited ability to obtaln rights and/or a licence to use
any Third Party IP and, where the Provider, using its
best endeavours, cannot oblain appropriate rights
andfor a licence for a Participating Agency to use that
Thisd Party IP, the waranty in clause 8.2(e) applies.

111
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Indemnity

(a}

(b)

(c)

1P Clalms
(®)

The Provider will, fo the extent permitted by Law,
indemnify the Padicipating Agency who Issued a
Consultancy Services Orderagalnst all Losses

tfered or § d by that Participating Agency as a
resuit of any.

{i) unfawful, maliclous or negligent act or
omisslon by the Provider;

(i) personal injury, sickness, death or loss of,
or damage to, tangible property due to an
act or omission of the Provider; or

()] any other breach by the Provider of ils
obligations under this Agreement.

The Provider wilf, subject to clause 11, 1(c), indemnily
the CoE and the Participating Agencies agalnst all
Losses sutfered of incurred by the CoE ora
Participating Agency as a result of any claim that the

or use of any intellectual Property supplied
or licensed by the Provider, or the use of any
Intellectual Property used to provide the Services,
infringes any third party's rights.

The Provider will have no liabifity under clause 11 1(b)
to the extentthat any IP Claim arises from any:

(0] modification by the Participating Agency of
any item of intellectual Property supplied or
licensed by the Provider without the
approval of the Pravider;

(i) use by a Particiy Agency of |
Property supplied or licensed by the
Provider for any puipose drsa llowed by this
Ag t or the appli
Property licence (but only if the licence has
been provided 1o the Participating Agency
prier 10 such use), or

(ln) use of Intellectual Fropesty used to provide
the Services if and to the extent that
Intellectual Property was supplied by 2
Participating Agency ot the CoE.

In the event of a ciaim under clause 11.1(b) (an IP
Claim)y

[0} the affected Participating Agency will give
the Provider notice of the IP Claim as soon
as practicable and, to the extent permissible
by Law, permit the Provider (at the
Provider's cost) to handle all negotiations for
seftlement and to control and direct any
litgation that may follow (Contro! of the 1P

Ctaim);
()] if the Provider hus'Control of the IP Claim-
(A) the affected Participating Agency

will provide all reasonable
assistance to the Provider {at the
Provider's cost) in the handling of
any negotiations and ktigation;
and

1.3

14

118

1186

®) the Provider will keep the
affected Particlpating Agency
informed of the defence or
negotiations of the IP Claim and
diligently conduct any litigation or

fons, using petent

counsel and in a mannet that
does not adversely alfect the
name or reputation of the CoE or
any Participating Agency;

(i) the Provider will not enter Into any
settlement or compromise in refation to the
1P Ctaim without the prior writlen consent of
the affected Participating Agency {(which will
not be unreasonably withheld), and

{iv) the Provider will notify the CoE of the IP
Claim, and the outcome within 5 Business
Days of the cialm belng concluded.
()] 1f any |P Claim distupts 2 Paricipating Agency's use of

enjoyment of a Service, the Provider will (unless
otherwise requested by the CoE), at its own expense
and at its option, immediately:

i obtain for the Patticipating Agency the legal
right to continued use of the Infringing
matenals, of

(i) teplace, modify or resupply the infringing
materials S0 that there is no further
Infri i, without ly affecting the
performance or functionality of those
materials.

Maximum llabllity of Participating Agency

In addition to its oblgation to pay the Charges, the maximum
aggregale liabllity of each Participating Agency to the Provider under
ofin ion with a C y Services Order will be, In respect
of all Losses, timited to the total Charges paid and payable under the
Consultancy Services Order |

Maximum liabllity of the Provider

The maximum liability of the Providerto the CoE and a Panrcrpatrng
Agency for all Losses under or in tion with a Ce
Services Order In respect of all claims vill not exceed.

(a) in relation to the sub-categories for which the Provider
has been appointed as a Tier 1 Provider [n the
Appointment Letter, the greater of.

® 10 times the total Charges paid and payable
under the Consultancy Setvices Order;

() $5,000,000; and

(i) any greater amount or muttipie set outin the

Caonsultancy Services Order, and

(b) In refation to the sub-categories for which the Provider
has been appointed as a Tler 2 Provider in the
Appointment Letter, the greater of:

[0} 10 times the tota! Charges paid and payable
under the Consultancy Sewvices Order,

@ $2,000.000; and

{iliy any greater amount or multiple setout in the

Consultancy Services Order.
Excluslons on liability

The limitations on liability set out in clauses 11.3 and 11.4 will not
limit the liability of

(@) the Provider under clauses 11.1(a) and 11.1(b} (other
than In respect of negligent acts or omissions under
clause 11.1(a)) and breach by the Provider of its

g under this Ag t under clause
114.1(a){ii}), which are subject to the limitations of
liability in clauses 11 3 and 11.4);

() the Provider for any f@udulent act or omission; or
) either party for any breach of confidentiality,
Categorles of loss

{a) Irrespective of how fiability arises, neither the CoE, the
Provider nor any Particlpating Agency whe Issued any
Consultancy Services Order to the Provider will, under
:my clrcumsmnces ve ligble for any indirect loss or

(i | Ioss) arising under ¢7

in cor with this Ag it

(9] Neither the CoE nor any Participating Agency will,
under any circumstances, be liable for any loss of
profits or loss of revenue suifered by the Provider in

lon with this Ag

11



(©)

)

Losses relating 1o administrat! tions, fines and
penaties arlslng from the Provider's act or omission
will be considered direct loss or damage thatthe CoE
is nat prevented from secovering by any term of this
Agreement.

For the avoldance of doubt, ¢lause 11.3(a) will not
preclude the CoE taking action to recover any unpald
Administration Fee.

"z Force majsuce

()

®)

©

The CoE, the Provider and any Participating Agency
who Issues a Consuftancy Services Order to the
Provider (in this clause 11.7, referted to as a party) will
not be llable to the other for any failure to parformits
obligations under this Agreement during the time and
to the extent that such performance Is prevented,
wholly or substantially, by reason of any Force Majeurs
Event.

The party subject to the Fotce Majeure Event (the
non-performing parly) must:

® notify the other party {and, if the non-
pesforming party is the Provider, all affected
Participating Agencies) as soonas
practicable afler the Force Majeure Event
occurs and provide full information
ing the Force Maj Event,
[ncluding the extent of its inabllity to
perform, an estimate of the time likely to be
ited to the Force Maj
Event and the steps the non-performmg
party wili take to comply with clauses
11.7(b)(i) and 11.7¢b)i);

@iy use all reasonable endeavours 10 mitlgate
and remedy the eifect of the Force tajeure
Event and minimise the impact of the event
on the other party (including, if the non-
periorming party is the Provider, on the
Participating Agencles); and

(ify use all reasonable endeavours to perform
its obli under this Ag as far
asis pracﬁcable,

and a Participating Agency will not be requlred to pay
Charges to the extent that the Provider falls to perform
its obligations to that Participating Agency due (0 a
Force Majeure Event.

i the non-parforming party affected by the Force
Majeure Eventis the Piovider, each affected
Participating Agency may, to the extent that any
Setrvice requested by the Participating Agency under a
Consuttancy Services Order has not been delivered
and delivery has, or will be, delayed by the Force
Majeure Event, terminate the Consultancy Services
Order for the supply of that Service, by notice to the
Provider within five Business Days following receipt by
the Particlpating Agency of notice of the Force Majeure
Event, at no cost to the Participating Agency, subject
to the Particlpating Agency paying for Sewices
delivered up to the date of the Force Majeure Event.

118 insurance

()

(b)

During the Term and fora period of two years following
the termination of this Agreement, the Provider wilf, at
its own expense, ensure that it maintains adequate
insurance In respect of its potential llabiity for loss or
damage under this Agreement in accordance with
Industry Best Practice, butas a minimum the Provider
must hold professionat indemnity insurance and public
tiability insurance in respect of the Services provided
under this Ag t and other e to cover
standard commerclal risks (including In respect of
Documentation which is the property of a Participating
Agency and Inthe Providers possession or control).

The Provider will, at the CoE's request, promptly
provide satisfactory evidence that it has complied with
its obligations in this clause 11.8

12, Dispute resolution

122

123

124

13.

(b) neither the Participating Agency nor the Provider wilt
commence any formal proceedings relating to the
dispute unless it has complied with clause 12 2.

Escalation

(a) The Participating Agency and the Provider will each
advise its respective Representative (or equivalent
person) of a dispute on the day that the dispute arises.

(b) The Representatives will use thelr best efforts to
tesolve the dispute in accordance with clause 12.1(a).

{c) {f the dispute is not resolved:

) within 10 Business Days, the dispute will be
10 senlor of the
Provider and the Participating Agency with
delegated authotity to resolve the dispute,

(0] within a further 10 Business Days, the
dnspute will be escalated to the Co€'s
, All-ol-Gi t C and
the Providers Ciief Executive.

Medlation

(@) It a dispute is not resolved under clause 12.2, either
parly may, by written notice to the olher, refer the
dispute to mediation, or they may agree in writing to
refer the dispute to mediation.

{b) The mediation will be conducted by a single mediator
in accordance with the terms of the LEADR New
Zealand Inc. Standard Mediation Agreement and ata
fee 10 be agreed by the parties.

{c} I the parties fail fo agree on the [dentity of the
mediator andfor the mediator's fee within five Business
Days of referral of the dispute to mediation, the
diator will be chosen, and the mediator's fee
d, by the ct ‘, for the time belng of
LEADR New Zeaiand Inc. {or his or her nominee). ]

Urgent rellef

Nothing in this clause 12 wili preciude either pariy from taking
immediate steps to seek urgent relief before a New Zealand court.

Terminatlon

124 Dispute

Inthe eventot any dlspute. difference of question ansmg out of, or
in connection with, this A orits ion (a di )}

(a)

the relevant Participating Agency and the Provider will
each uge its best efforts to. remwe the dispute through
gcod faith negotiatians and | dispute ti

, and wilt inue to perlorm its
under this Agreement as far as possible as if the
dispute had not arisen, pending final settlement of the
dispute; and

131

132

Termination of Consultancy Services Order

The Participating Agency may terminate 2 Consultancy Services
Order:

(a) for convenience by giving (he Provider atfeast one
month's prior written notice;

{b) by notice to the Provider with immedtate effect on the
date of termination specifled In that notice, if the
Provider comiits a Material Breach which Is:

(i) not capable of being remedied (and, for the
avoldance of doubt, paragraphs (a) and (b)
of the definition of “Material Breach" are
deemed incapable of being remedied); or

(i1} capable of being remedied but which is not
remedied to the satisfaction of the
Participating Agency within 10 Bus'ness
Days following the date of receipt by the
Provider of the Participating Agency's notice
of the Material Breach;

(<) in accordance with clause 3.1{¢) (Conflict of Interest),
or

(CH in accordance with clause 11.7{¢) (Force Majeure
Event).

[ of ter or explry

{a) in the event of termination or exply of this Agreement,
no Participating Agency will be obliged to make any
payrnent to the va:der except for any Charges
for S

pay p toa
It wices Order entered into on of before
the eﬂechve date of expiry or termination.
{0 Termination or expiry will not, unless othenvise
provided in this Agreement, affect
(0] any rights and remedies available 10 either
rty which have accrued up to and
including the date of terminatian or expiry;
and
(i)} the provisions of this Agreement wh'ch

expressly, or by thels nature, survive
termination or expiry, Including clauses 14
{Entire ag| 1), 1.4 (Preced - refer
{o the Agreamen), 9 (Confidentiality), 10
(Intellectuat Property), 15 (Audit - refer fo
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(heAgreement) 44 (Liability), 12(Dlspute
32

mrmlnatlon or expiry) and 19 (General -
refer lo the Agreemen{) and Schedule 1
(Deflnitions).

{c) Atter explry or of this Ag tfor any
reason, each party will, within five Business Days of
recenving notlce trorn the o!her party, return all

) C 1 or other
property belonging to the party and (In the case of the
Provider) to ¢ach Participating Agency that issued a
Consultancy Setvices Order to the Provider {or destroy
such Conﬁdenual Inlormalion, lf requested) except it

such D tion or other
property [s requl! "tobe ined by any Law.
14, Entlre agreement
14.1 Entire agreement
(a) No other terms or conditions, including any conditions

of sale, invoices or any other communication not
Included in a Consuitancy Services Order

Ication), will be incerporated into this
Agreement even if at some later date the other party
{includlng, in the case of the CoE, any other

SCHEDULE 1: DEFINITIONS

in this Agreement, unless the context otherwise requires.

Adminlstration Fee means the amount referred to in clause 11 8 of the Base
Agreement - refer (o the Agreement,

Agency Information means alk;
{a) Information and records belonging to a Padticipating Agency that are

supplied to or collected by the Provider for the purpose of enadling the
Provider to perorm its obli under this Ag

(b) ilations of data ted by a P Agency or the Provider for
the purposes of this Agreement, but excludlng the Provider's working
papers, and

{c) legal names, logos, trademarks, brands or images of a Participating
Agency, including all related Intellectual Property of the Participating
Agency and the New Zealand Coat of Arms or any other coat of arms or
emblem used by the Participating Agency,

Agreement is described In clause 1.3(a) of the Base Agreement — refer fo
Agreement,

Annexure means any document physncaliy attached to a Schedule and identitied
as such and any other d by ref inany part of this
Agreement (other than an Annexure)

Appointment Letter means the fetter issued to the Provider by the CoE, as
amended or reissued from time to time, confirming (among other things) the
Provider's appolntment as an Alkof-Government provider of consultancy services
and detailing the terms and conditlons of the appointment (including the Semvices
and the applicable Tier(s)),

Base Agreement means clauses 1 to 19 (inclusive, in each case) of, and
Schedule 1 (Definitions) to, this Agreement;

Business Day means any day of the year other than a Saturday, a Sunday or 2
public holiday (2s defined in section 44 of the Holidays Act 2003), provided that:

(a) in relation to any Consultancy Services Order, public holiday means a
public holiday observed at the locaton of the Participating Agency who
issued the Consultancy Services Order; and

()] in all other cases, public holiday means a public holiday observed in
Wellington, New Zealand,

Buslness Hours means the hours between 8 30 a.m, and 6.00 pm onany
Business Day,

Change means any change to this Ag t made in d with clause
10.1 of the Base Agreement ~ refer (o Agreement,

Charges means the amounl payable by Participating Agencles for Services and
= dule 2 (Pricing) and agreed in a

Consullancy Servlces Order,

Commencement Date [s the date on which this Agreement is signed by hoth
paities or, i two dates, the later date;

Confidentlal informatlon means:

{a) all information and trade secrets already communicaled or subseq
communicated undet or In tion with this Ag t, including
intormaﬂon oblained during lhu neg of this Ag| t or in the

of this Ag and inf tion on the Provider

Database‘

Participating Agency) signs or otherwise purports to
accept those temms and conditions or the terms of that
Communication.

(b) For the avoidance of doubt, and without limiting
clauses 1 3{a)to 1.3(c) - refer fo the Agreement:

0] any Ci lcation which Is exf dor
intended to operale as an indemnit
warranty, representation, undenaklng
condition or other term of such a nature is
hereby disapplled and excluded from this
Agreement; and

() any part of a Consultancy Services Order
which describes the nature, scope, price or
of delivery of Senvices will, subject
1o clause 14.1(b)(i), form part of this
Agreement, but only to the extent that it
does not conflict with any other part of this
Agreement.

b) any Information about the business or property of either party of a
Participaling Agency including any information.

[)) relating to the financiaf position of that pary or Particlpating
Agency;

{i) concerning that party’s or Participating Agency's suppliers and
customers; ar

(liiy relating to that party's o1 Particlpaling Agency’s internal
management, structure, Personne! or strategles,

| ©) the terms of this Agreement, and
(©)  Agency Information;
Confliet of Interest means any matter, clrcumstance, interest or activity of the

Provider, its P ors tors, arising by wh means that directly
or indirectly conflicts with:

(@) the duties of the Provider and any of ils Personnel or Subcontractors to
the Participating Agency who Issued the Consultancy Setvices Order, or

{b) the interests of any Participating Agency in telation to this Agreement
(Including any Consuitancy Sesvices Order) or othenvise In respect to the
provision of consultancy sefvices to the Participating Agency either before
of after the Commencement Date;

or otherwise i :mpaus or might appear to Impair the ability of the Provider (or any of
its P lor S tractors) to provkie the Services to any Participating
Agency under a Consultancy Services Order diligently, Indepandenty, Impartially
and in the best Interests of the Participating Agency;

Consultancy Services Order means a service order relating to the supply of
Services Issued by a P ipating Agency in ce with clause 1.4 and
substantially in the form attached as Schedule 2 (C wices Order —
refer {o the Agreement) and, d agreed between the Participating Agency and the
Provider or required under the Appointment Lefter, may contain additionat
information or further particularity in respect of the Services (o be provided under
the service order to that contained in the Appointment Letter,

Contract Quarier means a period of three cor tive months ¢ ing on 1
January, 1 April, 1 July or 1 Qctober, provided that

@) the first Contract Quarter will begin on the Commencement Date and end
on the date specified in the Appointment Letter; and

(b) the final Contract Quarter w:ll end on the effective date of explry or
ion of this A Y

Control means, in retation to the Provider or any ultimate or intermediate hoiding
company or Holding Entity of the Provider, the power to:

(@) , directly or indirectly, the operation of the busi , of

(9] control, directly or Indnreclly, the composmon of the board of directors or
hoard of tor g g body,

of the Provider or such ultimate or Int: diate holding pany or Holding
Entity, whether through the p of voting securilies, by contract or
otherwise, and for these purposes “holding company* will have the same meaning
as in section 5 of the Companles Act 1983;

Documentation means all advice, includi
tnformation on the Provider Database) and repods (whemer in paper, elecvanic
audio or audio-visual format) relating to, or provided as part of, the Sewvices
togethes Wi additions, modifications tr anu wpmcenieds of, that
documentation, but excludes the Provider's working papers,

Ellgible Agency means:

) each Public Service depaitment, as defined in section 27 of the State
Sector Act 1988,
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(b) the New Zealand Defence Force, the New Zealand Police, the New
Zeatand Security Intefligence Service, the Parliamentary Counsel Office,
the Office of the Clerk of the House of Representatives and the
Parliamentary Service,

© each Crown Entity, as defined in section 7 of the Crown Entities Act 2004;
(C)] each organisation fisted in the fourth schedule to the Public Finance Act

(o) the Reserve Bank of New Zealand;

(4] the Oflfice of the Centroller and Auditor-General, the Ofice of the
Ombudsmen, and the Office of the Parliamentary Commissioner for the
Environment;

{q) each corporation listed in the first schedule to the State Owned
Enterprises Act 1986;

{h each local authority, as defined in section 5 of the Local Government Act
2002, and

[0} any other, person, organisation or entity that does not fall within the
above categories but which the CoE determines shouki be treated as an
Efigible Agency for the purpases of this Agreement;

Estimate means an estimate of the total Charges for the Services required by the
Participating Agency;

Expense means any actual and reasonable out-of-pocket costs incurred by the
Provider in the detivery of the Services and agreed to in any Consultancy
Services Order, and includes any fraight and related costs, travelling and
incldental expenses and other costs, disb ts, fees, charges and expenses
directly or indlrectly Incurred by the Provider;

Fees means the amount payable by the Participating Agency to the Provider for
its time spent delivering the Services calculated on the basis of the Rates,
excluding Expenses;

Fit for Purpose means, in relation o any Setvice or Documentation to be
pnw!ded by the Provider to a Participating Agency, that such Services or
are, Indi ding order of priority, fit for the purpose(s):

(@) exp('essly made known In writing by that Participating Agency to the
Provider (including in a Consultancy Setvices Order), of

(b) for which the Provider, given His ledge of that P pating Agency
and g why the Sevices or O are required, has
reason to expect such Services or Documentation to be used;

Force Majeusre Event means an event or crcumstance beyond the reasonable
control of either party which makes it impossible or illegal to perform, or prevents

with, or the perf: of, a party's obligations under this
Agreement including:

(@) fire, floods, i, storms, tempest, earthquake or other act of God;

(] any act of a public enemy, war, riot, or act of civil or military authority,
©) nuclear, chemical or biological contamination; and

(a) subject to paragraph {g) of this definition, any act of a third party engaged
In subversive or terrorist activity or sabotage,

but does not include an event to the extent that:

(e) the effect of that event could have been substantially prevented, avoided
or overcome or mitigated by

[0} impl fation of any y or di
recovery semvice, or any contingency plans agreed between the
parties or which a party has represenied it has In place; or

(O] ga ble standard of care; of

{nid) using information provided by the other party or which is available
in the public domaln; of

® it Is 20 event for which the party affected Is or vras directly responsible; or

(9 that event is constituted or caused by any act or omission of Personnel or
a Subconlractor unless and to the extent that the Personnel or
was itself atfected by an event, which if it occurred in
relation to efther party would have been a Force Majeure Event; or

(k) that event Is consllluted or caused by an Insolvency Event or the
y ofa Si or iack of funds for any reason;

GST means goods and services tax under the Goods and Sesvices Tax Act 1985;

Holding Entlty means a trust, unit trust, partnership, limited partnership,
unincorporated joint venture or other bedy corporate of unincorporated body of
petsons that Controls the Provider, and includes any natural person that Controls
the Provider;

Industry Best Practlce means the high professional standard that would
reaconably be expected fram a prudent and gxperianced pravider of Services in
New Zealand having regard to market practice at the reievant time,

Insolvency Event means, in relation to the Providet:

(@ the presentation of an application for its figi that is not discharged
within 30 days of its filing or which is not demonstrated to the CoE prior to
the expiry of that 30 day period as being an application that is frivolous or
vexatious,

[(2] any step taken in or towasd the making of any compromise, proposal or
deed of arrangement with all or some of its creditors;

€}  theappolntment of a liquid iver, statutory g inl
ot similar offictat, to iy
) the suspension or P by it of the payment of its debts;
) cessation by it of 3 whole or any refevant part of its business in New
Zeafard,

[0} the enforcement of any security against the whole or a substantal part of
its assets; of

(@)  any other insolvency event or p.
foregoing occuriing in any lelevantjurisdlcnon.

K o any of the

Intel Ieciua! Propeny means cupynght all rlghls ln rclahon fo lmenuons

and tered and
unreglstered designs, ‘trade of other propnetary fights or rights dertvative of those
fights (Including Hicence tights) anywhere In the world as well as any other rights
in intelt property which are gnised of p d under Law,

Law moans:

@) any statute, bylaw, of sub legisfation In
force from time to ime to which a party is subject;

{b) the common law and the faw of equity as applicable fo the parties from
time to time;

() any binding court otder, judgment or decree;

{d) any applicable industry code of practice or conduct, tion, policy,
rule or standard to which a party Is bound; or

(e) any applicab ion, poticy, permi consent, licence, rule or ordes
that s blndmg ona pzny and that Is made of glven by any governmenta!
of regulatory body having jurisdiction over a party of any of that party's
assels, resources or business,

in any jurisdiction that is applicable to this Agreement;

Losses means Ilabimfes. p , losses, d:
costs on 2 ull Indemnity basis),

and costs (including legal

Materlal Breach means any material breach by the Provider of the terms of this
Agreement o the occurtence of any eveni having a material effect on the ability
of the Provider to p its obli under this Agreement (other than a
Force Majeure Event), including:

(a} the occurrence of an Insolvency Event in relation to the Provider of the
likely occurrence of an Insolvency Event;

b) lhe occurrence of a change in Control of the Provider or any ultimate or
diate holding pany or Holding Entity of the Provider that the
CoE has not previously approved {acting reasonably),

) any representation or warranty made by the Provider in terms of this
Agreement being found to be untrue or Incorrect; and

{d) any failure on the partof the Provider to comply with, obsetve or perform
any of the terms of this Agreement in clicumstances where that contrack
breach or that contract breach t with other b is
consldered by the CoE on reasonable grounds to cause the Provider to
be unable or uawilling, or be Iikely to be unable of unwilling, to perform ils
abligations under this Agreement;

Panel means the All-or Govemment panel of providers who provide consultancy
services to Particl] luding any sub-panel, as defailed on

Wy procurement govt | nz

ParticIpating Agency means each of the CoE and every other Eligible Agency
that is a party to the Particlpation Mol in relation {0 the Seivices;

Participation MoU means the dum of the CoE
and all other Participating Agencles relating to the management of their
relationship with each other and with the Provider In relation to the Services, as
amended from time to time;

1 includy Is, directs employees, agents, officers
and Ingividual Independent oontractors,

Professional Adviser means any accounting, fegal, procurement or technical
professiona,

Provider Database means the IT platform described in Schedule 7 (Provider
Database - refer to the Agreement);

Quote means a fixed price, capped price or other pre-agreed basls for
establishing the Charges for Services required by the Participating Agency where
the Provider is prevented from Increasing the Charges without the prior written
consent of the Participating Agency;

Rates means the maximum rates (whether hourly, da'ly or weekly or other time-
related basis) p to the Provider for p g the 3 din
acee™ anes Wil gchedulo 2 (Pricing), '\chudmg Expenses;

Related Entity means a related under the Companies Act 1993 (New
Zealand) or a related body corporate undes the Corporations Act 200, provided
that any reference In the Companies Act 1993 to a “company” is deemed to
include any pame lshlp. body corporate, association or olher entity, whether
porat tive of the place of incorporation or
glstrat of that p -.p. body porate, fation or other entity;




Reports mean the reporis generated by the Provider specified In Schedule &
{Reporting), as amended from time to ime by the CoE - refer lo the Agreement,

R tative has the g given In paragraph 3.1 of Schedule §
(Gavermnce « refer fo the Agreement)

RFP means the request for proposals in relation to the supply of the Seivices to
Participating Agencles, issued by the CoE as ibed In the Appoi Letter;

RFP Response means the Provider's original response to the RFP, as clatified
and amended by subsequent oral and written corcespondence {including

and ) bets the CoE and the Provider prior to the
Gommencement Date;

Service Level means a requured standard (or the Provider's perfformance of its
obligations under this A as din dule 3 (Perdformance
Management),

Service Level Default means a fallure by the Provider to meet one or more
Service Levels;

Services means the wnsultancy setvices pravlded from time to time under the
terms of this A luding any C y Services Order, as more
particularly described in the Appolntment Letter;

SCHEDULE 2: PRICING

1. Introduction

This dule sets ot g | principles undeslying the Chatges.

2, Princlples

21 Particlpating Agencies will only pay for Services ordered

(a) The Provider will invoice each Participating Agency for
the Charges applicablo to that P: ipating Agency In

accordance with clause 7 3 of the Base Agreement~
refer ta the Agreement,

(b) A Participating Agency w:ll only pay for Servlces thatit
orders in h this A

22 No minimum vefume

Neither the CoE nor any P:

g Agency is required to meeta
diture or volume level for any Services

SCHEDULE 3: PERFORMANCE MEASUREMENT

Subcontractor means any person to whom the Provider has subcontracted any
part of #s obligations under this Agreement orwhe is a suppfier to the Provider in
respect of this Agreement and includes the employees and subcontractors of that
person and Subcontract will be construed accordingly;

Yerm means the term specified in clause 3 — refer fo the Agreement, and

Tiers means any of Tiers 1 and Tlers 2 {or which members of the Panel are
appointed and, in respect of the Provider, means the Tier(s) the Provider is
inted to as detalled In the App t Letter —~ refer fo the Agreement.

23 No Interest

No [nterest will be payable on any amount due 1o the Provider under
this Agreement,

24 Rates

(a) The Fees are calculated on the Rates that are
recorded Provider Database.

(b) The Rates 2re the maximum amounts payable by a
Panticipating Agency for the Services.

3, Charges

The Charges payable by a Participating Agency for Services must nat
nclude any Fees invoiced at Rates higher than those recorded inthe

Provider Database |
(b) The Provider acknowledges that any failure to meet
the Service Levels may have a significant impacion
Participating Agencies.
23 Changes to Service Levels
(a) From time to time during the Term, the CoE and the

Provider may negotiate in good faith to add, delete or
modity then-existing Seivice Levels to reflect changes

1. Introduction
11 This Schedule describes:
(@) the Service Levels, and
(b} how performance against Seivice Levels will be
measured and reported.
2. Service Levels
21 Format
Each Service Level is described in Annexure A using the foliowing
format:
pll
Description Description of what the Service Level will
measure
Purpose Why it is important to Participating Agencies

that the Service Level is met

Calculation WMethod for calculating the Service Level

Semvice Level The performance standard that the Provider

is required to meet or exceed

22 Service Levels must be met

(a) At all times during the Term, the Provider will perform
its obligations to meet or exceed the Service Levels.

in the P: pating Agencies’ req| ts or
objectives.

(9] Any changes to Service Levels will be effected in
accordance with clause 10 of the Base Agreement —
refer lo the Agreement.

3. Performance measurement
31 implement tools
The CoE will impl appropriate t, Ing and
tools and pi d 1o enable it to measure the

Provider's performance aga-nst the Service Levels
32 Measure performance

The CoE will measure the performance of the Provider under this
Agreement against the Service Levels recorded in Annexure A to this

Schedule
33 fdcasurement period
(a) Except for the Service Levels set out In paragraph
3.3(b), each Service Level will be measured by
reference to performance over a Contract Quarter.
) Service Levels ona and tive will be measured by
4 to perli o
3.4 Fallure to meet Scrvice Levels

1f the Provider fails to achleve one or mofe of the Service Levels
in any Contract Quarter, It will:

{a) take such steps and do all things necessary, as soon
as possible, to correct the fallure; and
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(&) notify the CoE and the Participating Agency(s) who
issued the Consultancy Services Order(s), the subject
of the Service Level Defaults, of the reasons for the
fallute and the steps that the Provider is taking to
ensufe that the failure is not repeated; and

©} consider whether the Charges for the Services that are
subject to the Service Leval Default should be reduced
1o reflect the lower value of the Services provided.

R d to feedback on perf

Y Ly

The Provider will respond constructively to the CoE's feedback on
Service Level performance, and to all other reasonable requests
from the CoE for additlonal metrics, analyses and seports relating to
performance against Service Levels from time to time during the
Term, at no additional ¢ost to the CoE.

38

Annexure A:

Reporting on Provider performance
The CoE may report, at any time, on poor performance by the

Provider agalnst the Service Levels to all Participating Agencies
and any Eligible Agencies.

Service Levels

=Sepvices Fit far Purpose
SR

= s )

Were the S subject to each Consultancy Sevices Order

Fit for Purpose?

To ensure Services provided are Fit for Purpose.

The Participating Agency will advise whether the Sewvices are

Fit for Purpose as part of the Agency Satisfaction Survey.

100% of Services delivered fo a Participating Agency must be
Fit for Purpose.

iy B

Description

Oid the Provider perform the Services subject to each
Consultancy Sefvices Order within the timeframe recorded in
that Consultancy Service Order {or as amended by agreement
from time to time)?

Purpose To ensure on-time provision of Services requested under a
Consultancy Services Order

Calculation | The Provider Is required to report on this metric as part of the
reporting requirements in Schedule 6 (Reporting)

Service The Provider must deliver ait Services subjectto a Consuitancy

Level Services Order within the agreed timeframe for defivery

ded In the C itancy Services COrder Including any
variation to the timeframe recorded In Part D of the Consullancy
Services Order

Description

Were the Charges for the Services subjectto each Consultancy
Services Order within the Estimate or Quote recorded in that
Consultancy Services Order?

Purpese To ensure Services requested under a Consultancy Services
Order are pedormed on or under the Provider's Estimate or
Quote.
Calculation | The Provider is required to report on this metric as pad of the
porting requi in Schedule 6 (Reporting).
Service The Provider must deliver all Services subjectto a Consuitancy
Level Services Order within the agreed Estimate or Quote recorded

in the Consultancy Services Order including any variation fo the
Estimate recorded in Part D of the Consultancy Services Order.

eportin:

Did the Provider submit the Inft th quired of itas detailed

Description
in Schedule 8 (Reporting) ly, inthe required format and
on time?

Purpose To ensure the reporting information Is provided accurately,

regularly and on time.

Calculation

The CoE will recelve the reporting information each Contract
Quarter,

Descrip Did the Provider submitthe tion required of itas detalled
In Schedule 8 (Reporting) accurately, inthe fequired format and
on time?

Purpose To ensure the reposting information Is provided accurately,
regularly and on time.

Service All reporting infi ion must be pleted y and

Level submitied on time.

Description | Each Participating Agency is satistied with the overall level of
setvice it recelved from the Provider.

Purpose To ensure that the Particlpating Agencies are satisfied with the
sevice of the Provider,

Calculation | The Providers biannual average score from the Agency
Satistaction Survey wiill be caiculated as the mean ( ge) of
the Provider's individual scores for the survey period.

Service The Provider's average score for each survey must exceed

Level 5HO.
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Strategic Security Group Itd
PO Box 39008

STRATEGIC SECURITY. GROUP. LTD [t

Cell (+64) 22-605-8960

E: strategicsecgrp@xtra.co.nz
w:strategicsecuritygroup.co.nz
GST 104-167-330

ALARMS o INSTALLATION o MONITORING

Ministry of Business, Innovation & Employment

Integrated Regulatory Enforcement Branch Tax Invoice Number: Inv 1982
Auckland 30/09/2015
Description of Goods and Services QTy Unit Price Total Price
Ref: IREB 15-04LEE
Surveillance conducted as required - Operation LEE
28.09.15 - 4 x Surveillance Operators as instructed
Surveillance hours:
$3,487.50
I
$1,312.50

Mileage:
Operator 1 -364
Operator2 - 420
Operator3 - 423
Operator4 - 412
Total $1,133.30
Payment 14 Days

Sale amount $5,933.30

GST $889.99
Internet Banking - Strategic Security Group Total Amount $6,823.29
06-0169-0200489-00

Thankyou for using our services






AoG Consultancy Services Order

Tier 1 and 2

V2 January 2016

Part A — for Participating Agency (client) to complete '
The Partzc:patmg Agency (referred to as the client in this Consultancy Serwces Order) will complete

this and email the entire form (including all Parts) to the Provider.

Immigration New
Zealand

11 March 2016

Michael Carley

! KPMG

# David Sinkins Lo - ;
Greg Davies e il Area Manager,

: ContactT .

| Additional KPMG staff as : Operations Support
required.

Fishing Vessel Audits [N NEHUINITIEI 04 896 5370

To renew the arrangement t between MBIE and KPMG to provide auditing services of employers who |
employ foreign crew for fishing vessels.

The objectives of these audits are to determine whether pay practices and employment standards
comply with the Agreement in Principle {(AlP) conditions, requirements under the immigration
instructions, and terms of the crew members’ employment agreements.

KPMG has developed expertise in this area and is familiar with INZ's AIP requirements.

INZ wnshes to conduct four to f ve f shmg vessel audlts per year for the next two f nancnal years

The exact number will be agreed beiween KPMG and MBIE as they come due.

Addmonal Inform_ L rtncrpéfing _' gency, ad_dltmnai___c' tact mformatlon

KPMG has conducted a number of audits of fishing vessels on behalf of INZ. The requirements
of these audits necessitate a high level of understanding of the relevant immigration instructions.
As such, the renewal of the existing arrangement would minimise the risk to MBIE of errors or
omissions during the required audits.




» T;meframes :

[What turnaround is requ:red for the Estlmate or Quote’7]

INZ wishes to conduct two further audits before the end of the current financial year. Due to the
considerable amount of work involved in each audit the timeframe for renewing this agreement is
short if we wish to conduct audits before the end of the financial year. Therefore we need to
complete this process by 31 March 2016.

[When are the Services required?]
April and March 2016 and for the 2016-17 financial year.

ndicativebudget
$20,000 per audit

: r_owder hablhty cap

Use this box if the Pamcrpatmg Agency wants fo increase the Ilablllty cap of the Prowder (e g fora
high risk engagement) above what is set out in the Services Agreement (refer to Part F of this
Consultancy Services Order). Leave blank if the default liability cap(s) set out in Part F apply.

Part B — for Provider to complete i
The Provider will complete Part B and email the form back to the client

Tlus box is to be populated ona case-by-case basis for each Consultanoy Serwoes Order.

The Provider will review Part A and set out here a detailed description of the Services it is fo provide
to meet the objectives and in response fo the other information in Part A.

The Services and Deliverables will be provided for the purposes contemplated in Part A.

We will complete audits of employers who employ foreign crew for fishing vessels to assess
compliance with:

« Agreement in Principle (AIP) conditions

+ requirements under the immigration instructions

+ terms of the crew members' employment agreements.

Our Approach

In conducting this audit we will:

+ perform a desktop audit of documentation provided to us by the vessel operator
perform a site visit fo inspect conditions on board the vessel

interview key personnel including the vessel operator and captain

interview a sample of crew

discuss our observations with the vessel operator to ensure factual accuracy and obtain
management comments from them regarding any areas of non-compliance identified.

*® ® @ o

Deliverables

The deliverables from this audit will be a report containing:

¢ acompliance summary according to the AlP and legislative requirements
+ an explanation of all identified areas of non-compliance

o comments from the fishing vessel's management regarding the report.




‘Can' you confirm that the Nominated
i-Personnei (if any)is avallable to: prowde e Yes
i Ser\nces'?

VCan you conflrm_ that the the_frame' i§'

acceptable'? :

Charges $18,000
Administration Fee (1% of Charges) $180
Expenses $1,800
Total $19,980

ldentify whether the Total is an Estimate /| Expenses have been estimated based of
Quote and the method that the Charges have | costs incurred from prior engagements.,
been calculated

Additional information / assumptions:

Expenses will be billed at cost and will cover:

transport to and from ports to conduct vessel inspection and crew interviews
accommodation (if necessary)

meals
translator services.

All expenses will be agreed with MBIE prior to being incurred.

e & o o

I, Dawd Slnkms have made diligent mqulry whether KPMG has any actual potential or perceived
Conflict of Interest were it to provide the Services described in this Consultancy Services Order and
| have disclosed any actual, potential or perceived Conflict of Interest and how it will be managed
below:

KPMG provides other assurance services io MBIE. We have reviewed these engagements
and do not believe they present any actual, potential or perceived conflicts of interest.

Prior to each audit, KPMG will complete a conflict check against the vessel operators. If we
identify a conflict, we will notify MBIE immediately and agree a conflict management plan.




Part C - Varlatlons to Part A
LEAVE BLANK WHEN ISSUING CONSULTANCY SERVICES ORDER

The client WIII complete Part C :f they w:sh to change any detalls in Part A

Rewsed scope andfor tlmeframe

Part D - Variations to Part B
LEAVE BLANK WHEN ISSUING CONSULTANCY SERVICES ORDER

The Provider will complete this only if and when it receives a Variation per Part C above from the
Participating Agency

Revised Charges $

Revised Administration Fee (1% of Charges)

Revised Expenses
Total 3

Identify whether the Total is an Estimate /
Quote and the method that the Charges have
been calculated

Additional information / assumptions:

Part E - Acceptance
LEAVE BLANK WHEN ISSUING CONSULTANCY SERVICES ORDER

The Provider and Participating Agency to complete on acceptance of this Consultancy Services
Order

David Sinkins
Faricipatng I AGency i acceptoliiand]
fauthorises;  this; Consultancy, Se_rvi(:'e_s", No]
Order P _ |
Name of Pammpatmg Agency s authonsed l Michael Carley
v . 2016 N

I Client’s job reference or purchase orderi
|number i /

[if required]







Part F Terms

THE PROVIDER AND PARTICIPATING AGENCIES ARE NOT PERMITTED TO AMEND THIS

PART F

Thls Part F oontams an extract of selected terms and conditions from the Serwces Agreement (the
Agreement). Clause, schedule and paragraph references have been updated to refer to clauses,
schedules and paragraphs in this Part F where applicable. For the full terms and conditions that
govern the Services, please refer to the Agreement.

1.

Services

1.1 Services

@) The Provider will provide Services o each Participating
Agency in accordance with the terms of this
Agreement (incfuding any Consuitancy Sevices
QOrder).

{b) The Provider wilf use all reasonable endeavours to
ensure that, on the date the Documentation is provided
under any Consultancy Services Order, such

tion s fn a readable and leadily useable

!ormat.
1.2 Requesting Information

{a) A Participating Agency may contact the Provider,
either orally or in writing, about the Provider parforming
Services before it decides whether to issue a
Consultancy Services Order.

{b) Foliowing such contact, the Provider must provide
such information reasonably requested by the
Participating Agency at no cost to the Paiticipating
Agency.

13 Consultancy Sc.[rvlces Order

(a) Each time a Participating Agency wishes to engage the
Provider to perform Setvices, those Services will be
subject to a Consullancy Services Order recording the
terms agreed by those partles for the performance of
those Services.

{b) Each Consuitancy Services Order must be
substantially in the form prescribed in Schedule 2
{Consultancy Services Order) — refer to the
Agreement.

© Each Consultancy Services Order must record the
nature and detail of the Charges, including amounts
and/or formula for calculating such Charges.

14 Agents may procure Services

A Particlpating Agency may, by notice to the Provider and the CoE,
appolnt one or more third partles o procure Services undera
Consultancy Services Order on the Particlpating Agency’s behalf
andfor receive involces, as if that agent was a Participating Agency,
provided that any such procurement is for the sole benefit of the
Participating Agency.

15 Process for [ g and responding to a € Y
Services Order

(@) If a Participating Agency wishes to engage the
Provider lo perform Services, it will complete Part A of
the Consultancy Services Order and emall it to the
Provider.

{b) After recelving a Consuitancy Services Order, the
Provider must, subject to clause 2.1(ajand 3.1,
complete the information specified in Part B of the
Consultancy Services Order, and emalt it to the
Participating Agency.

(¢} Upon receipt of the completed Part B of the
ey Services Order, the Participating Agency
must prompIIy advise the Provider in writing itthe
dPartBis ptable and the Provider may
not commence perforing the Services until this
approval has been given.

186 Timely performance

The Provider will ensure that the Services to be performed under a
Consultancy Services Order are provided on or before the date
specified for performance {if any) In the Consultancy Services Order
and, if no time Is specified, within a reasonable time after the issue
of the Consuttancy Senic. 2 Order

1.7 Delay

{a) if the Provuder oonsldels thatitis (or is likely to be)
or d d from achieving a date or time for
performance (Milestone) specified ina Consultancy
Services Order (Detay), it will:

(i) immediately provide notice verbally orin
writing to the Participating Agency, setting
out

A) the cause of the Delay and its
expecfed duration;

(8) the eftect of the Delay onits
abllity to pesform fts obligations
under the Consultancy Setvices
Order (including any future
Milestones),

(C}) what extension, if any, to the
refevant Milestane Is being
sought; and

(D) what steps, if any, the
Participating Agency may take fo
mitigate the effect of the Delay,;
and

(i take all reasonable steps necessary
{including by the allocation of additional
resources) {o eliminate or avold the Delay
and, In all cases, mitigate iis effects

(b) If the Provider ahd Participating Agency agree that the
Delay is acceptable or wish to amend the Milestone:
0] the Provider will complete and submit PaitC
of the Consullancy Services Order to the
Participating Agency, and
(i) upon recelpt of the completed Part C of the

Consultancy Services Order, the
Participating Agency must promptly advise
the Provider in writing if the completed Part
Cis acceplable

(c) If the Provider does not achleve the Miiestone (as
amended from time to ime) and the Participating
Agency’s acls or omissions, or those of its Personnel
or third parties acting on ts behalf, have not caused
the Piovider fo fail to achieve the Milestone, the
Participating Agency may, without prefudice to any
other right or remedy, suspend payment of any
Charges relating fo that Consultancy Services Order
until the Provider remedies the relevant failure

Service standards

(a) The Provider must provide the Sevices to a standard
that reaches or exceeds the Service Levels specifled in
Schedule 3 (Perf M i

(b) In addition, the Provider must:

[0] provide the Services diligently, efficlently,
effectively and In accordance with Industry
Best Practice,

) ensure that the Services o be performed
under a Consultancy Services Order are
provided on or before the date specified for
pedormance (if any) In the Consultancy
Services Order and, Il no time is specified,
within a reasonable time after the issue of
the Consuttancy Services Order,

(0] ensure thatall Documentation, information
and advice (including Documentation,
information and advice provided prior to the
issue of a Consultancy Services Order)
provided 1o a Participating Agency or
published on the Provider Database is Fit
for Purpose so that, without limitation, it
contains sufficient content and detail to
enable the Participating Agency to make
use of it for the purpose for which it was
requested;

(iv) act in the best interests of the Participating
Agency who issued the Consuitancy
Services Order in the provision of Services
to that Participating Agency:



{v) provide Information as outlined in Schedule
6 (Reporting) to the CoE — refer to the

Agreement,

(] provide and malintain its Information on the
Provider Database;

(vit} keep the CoE informed of all matters of

which it ought reasonably to ba made
aware, and provide such Information in
fetation to the provision of Services as may
reasonably be required by the CoE or by
any Participating Agency with respect to the
provision of Seqvices to that Participating
Agency, Including under any Consultancy
Services Order between the Provider and
the Participating Agency; and

{vii)y provide Services to the reasonable
tisfaclion of the Padticipating Agency who
issued the Consultancy Services Order (as
reported {0 the CoE)

and Quotes
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Estimates and Quotes

(@)

[C)

(©

(&)

(U]

@

The Provider must provide an Estimate or Quote for all
Services to be provided under a Consultancy Sesvices
Order, uniess the tota! Fees in respect of the Services
under any Consultancy Services Order are likely to be
less than $10,000 (exclusive of GST) or such other
amount as determined by the CoE and notified to the
Provider.

Despite clause 2.1(a), it, during the course of providing
the Services, the Provider becomes aware that the
total Fees (excluding GST) are likely to exceed the
amount refered to in clause 2.1(a), the Provider must
provide an in d with cl 2.1
and (9)-

Al Estimates and Quotes will he provided at no cost to
the Participating Agency.

The Participating Agency may at its sole discretion:

[0} request a Quote or Estimate on a (ump sum
or maximum fee or other basis; and/or

[} give one of more providers on the Panelan
opportunity { provide an Estimate or Quote
based on the maximum rates recorded in
their respective agreements with the CoE
or, in the case of the Provider, the Rales In
this Agreement.

The purpose of clause 2. 1{d)(if) Is to allow a
Participating Agency, at its discretion, to runa small
secondary procurement process if the Services
required are sufficlently extensive to merit obtaining an
Estimate or Quote from more than one provider on the
Panel. Forthe of doubt, 2 Y
tp is not Jatory for F

+ 3

P
Agencles.

Al Estimates and Quotes must specify the estimated
tmeframe to perform the Services requested in the
Consultancy Services Order and the Rates of
Personnel providing the Services and include any
Charges likely to be Incurred In providing the Services

All Quotes and Estimates must be provided to the
Participating Agency in writing and must be included in
the Consuitancy Services Order.

If Charges exceed the Estimate

(0]

0)

(¢

«©@

(e)

If during the course of providing the Services under a
Consultancy Services Order, the Provider becomes
aware that the total Charges (excluding GST) are fikely
10 exceed the Estimate, the Provider must give written
notice to the Participating Agency using Part D of the
Consuttancy Services Order as soon as the Provider
becomes so aware, but no later than the time the costs
accrued or incurred reach 80% of the Estimate.

The notice under clause 2.2(3) must specify a revised
Estimate for the Services and include the reason the
total Charges will exceed the original Estimate.

A Participating Agency has sole discretion whether to
approve a revised Estimate and must act reasonably
wihen deciding whether to approve a revised Estimate.

Witen a revised Estunata {s approved, the Farticipating
Agency must provide written notice of the same to the
Provider.

If a Provider has provided an Estimate o 2
Participating Agency for Seivices, the Participating
Agency Is not liable to pay the Provider any amount

23

exceeding the Estimate unless the Participating
Agency has approved a revised Estmate.

If Charges exceed the Quote

()

&)

The Provider acknowledges that neither the CoE nos
the Participating Agency are obliged to pay any
Charges to the Provider In relation to Services
performed under a Consultancy Services Order if
those Charges exceed any Quote provided in relation
10 that Consultancy Services Order, unfess the
Participating Agency has given its prior written consent
in accordance with clause 2.3(b).

If the Participating Agency agrees to allow the Provider
fo increase the Charges:

[0)] the Provider will complete and submit Part O
of the Consultancy Services Order to the
Particlpating Agency; and

(] upon receipt of the completed Part D of the
Consullancy Services Order, the
Parlicipating Agency must promptly advise
the Provider {in writing) if the completed
Part D Is acceptable

Conflicts of Interest

31

Conflicts of interest

(@)

(®)

(c)

(d)

(e)

U]

The Provider must, upon receipt of a Consultancy
Services Order, make diligent inquiry whether it has
any actual, potential or parcetved Conflicts of Interest it
itwere to provide the Services specified in the
Consultancy Sefvices Order and, if no such Confhict of
Interest exists, the Provider must provide confirmation
to that effect to the Partic'pating Agency that issued
the Consultancy Services Order.

If the Provider has an actual, potential or perceived
Conflict of Intarest, the Provider must immediately
nofify the Participating Agency who Issued the
Consultancy Services Order and must not begin
performing the Services without the prior written
approval of the Particlpating Agency.

The Provider must take all reasonable steps to ensure
that

[0} a situation does not arise that might result in
an actual, potential or perceived Conflict of
Interest, and

(i) any Personnel or Subcontractors of the
Provider do not engage In any activity or
obtaln interests that might resultin the
Provider of such Personnel or
Subcontractors having an actual, potential
or perceived Cenflict of Interest,

that cannot be managed to the satisfaction of the
Participating Agency who issued the Consultancy
Sevices Order

i1, after commencing Services under any Consultancy
Services Order, the Provider becomes aware of any
matter, circumstance, interest or activity that may give
rise to any actual, potential or percelved Conflict of
Interest, the Provider must immediately notiy the
Participating Agency of all relevant details and must
Immediately cease v/ork on the Services untit such
time as the Participating Agency pravides written
netice confirming the Provider may continue to perform
the Services or terminates the engagement of the
Provider in respect to the Services fo be performed
under the relevant Consuitancy Services Order in
accordance with clause 3.1{e).

If the Participating Agency who issued a Consultancy
Services Order considers that the Provider has an
actual Contlict of Interest of sufficient gravity that the
Provider can no longer perform Services for it, the
Participating Agency may, by wrilten netice to the
Pravider, terminate the Consuitancy Services Order
with immediate effect on the date of termination
specified in that notice.

Any approval of natice given by the Participating
Agency pursuant to clause 3.1(b) or 3. 1(d) may require
the Provider to take steps reasonably required by the
Participating Agency to manage the Confiict of Interest,
and the Provider must provide written notice confirming
its acceptance of those steps before it may commence
or rontinu~ to provide the Service« under that
~onsultancy Services Order.



4, Responsibliitles §. Resourcing
4.1 Provider responsibliities 5.1 General requirements
in addition fa its other obligations under this Agreement, the The Provider will provide and maintain sufficient resources (including
Provider will: human resources, equipment, telecommunications connectivity,
premises and othes facliities) to enable itto perfovm its obligations on
(a) i ) tely and ad ql tely to any time and oth in with this A
ts for Infi made by any Parti
?gency in refation to the Services, including requeﬁs 52 Provider's Nominated Personnel
lor advice;
() The Participating Agency may, in any Consultancy
(b} in performing Setvices for a Participating Agency Services Order, nominate specific Personne!
under a Consultancy Services Order comply with i (Nominated Personnel) to be the primary providers o¢
privacy and other policles and guidelines issued by the to supervise the delivery of the Services.
Participating Agency and notified or made available to
the Provider, (0 It any Nominated P I nominated ina
Consultancy Sewlces Order are not avallable to
{c) obtain, maintaln and comply with any govemmenlal provide or supervise the Servnces requested, the
Yy of o(her pprovals, per Provider must i diately notify the P:
, and Y ta provide the Agency and provide detalls of other Personnel (fany)
Services and peﬂorm its obligations under this with the Y skills and ience to provide or
Agreement; supervise the Services requested pursuart to that
Consultancy Services Order.
()] comply with all Laws at ail times during the Term in so
faras they relate to the provision of the Seivices, ©) Notice given under clause 5 2(b) must specify the
including the Privacy Act 1993 and ali applicable period for which the Nominated Personnel will continue
consumer laws; to be unavailable.
(e} ensure that it and its Personnel providing the Services (@) Upon receipt of notice under clause 5.2(b), the
do not access any Participating Agency's inf th Paruclpatlng Agency must nomy the Provider whether
or systems except fo the extent necessary to provide the rep | are P
the Services and for no other purpose;
(@) The Participating Agency s under no obligation to
® as soon as is practicable, notify the CoE and all other accept any replacement Personnel and, if it does not
relevant Participating Agencies of any problems or approve the replacement Personnel, the Provider may
issues that arise In relation to the performance of its not commence of continue providing the Services.
obligations under this Agreement, including any
problems or issues that will, or are likely to, alfect the 8.3 Personnel
provision or quality of the Services or the abllity of the
Provider to perform its obtigations under this {a) The Provider will ensure that all of its Personnel who
Agreement; are engaged in the performance of the Providers
under this Ag
@ provide and maintain information in the Provider " .
Database as detalled In Schedule 7 (Provider 0] have the requisite skills, expertise,
Database) — refer o Agreement, qualifications and experience;
(O} without limiting any other provision of this Agreement, (i) have, before performing any such
use alt o avold d g of obligations, obtained all security clearances
ly g any Participating Agency's and passed all probity checks required by,
veputauon, and or necessary to provide the Sewvices to, a
Participating Agency;
[0} conducting the Agency Satlsfar.uon Survey by zsklng i ) |
Participating Ag: the i) comply V\!ﬂh all health, safety, security and
Annexure B of Schedule § (Govemance) wnmn 5 other policles, codes of conduct, procedures
Business Days of the Services In each CSO being and '°353n8b'° directions as may be
provided — refer (o the Agreement byaf paing
Agency from tvme to time, and
42 Participating Agencles’ responsiblilties " e
{iv) will carry out their respective duties with due
Each Padicipating Agency has the following responsiblities in care, skill and diligence.
refation to the Services:
(0) The Participating Agency will notify the Provider of any
(a) to its I refati with the security cleatances and ptobnty checks required by, o
Provider, |nclud|ng In relation to the fulfilment of each necessary to provide the S to, that Particip
Consultancy Services Order; Agency,
b to notity the Provider of ail relevant policles, guidelines 5.4 Subcontracting
andp di of the P pating Agency that the
Provider must comply with when performing the {a) The Provider will not gubcomract the pedormarjce of
Sarvices under each Consultancy Services Order; ali or part of the Services or any of ils other obligations
under this Agreement, except with the prior written
«©) 10 provide adequate insfructions and information to the consent of the Participating Agency for whom It is
Provider to aliow it to perform the Services under each providing Services
Consultancy Services Order;
(3] The Provider is solely le for the selection of
(d) to make timely declsions where approvals of consents each Subcontractor and must ensure that each
are reasonably sought by the Provider in performing Subcontractor is creditworthy, qualified and has the
the Services under each Consultancy Services Order, relevant experience to perform the work it is required
to carry out for the Provider.
{e) to pay the Charges; and
(c) To the extent permitted by Law, the Provider is and
{n to use its best efforts {o resolve any dispute directly remainsg fully responsible for any act or omission of any
with the Provider before involving the CoE in Subcontractor.
accordance with clause 12.
{d) The Provider must ensure that each Subcontract
4.3 Transltlon contains obligations on the Subcontractor that are
consistent with the terms of this A t
() The Provider will manage the transition of each including in refation to clauses @ (Conﬂdemlnllty)A 10
Pamclpahng AQH\CY to the supply arrangements (Intellectual Property), 15 (Audt) - refer fo the
this Ag| in 2 manner which t, and 13 (T on) and Schedule 3
ini to, or adh impact on, that (Perlormance Measurement).
Parlicipating Agency and other Participating Agencles
(e) if, inthe CoE's ble opinion, a Sut Is:
() if a Participating Agency has one or mote pre-existing
cngagemaents with the Provides that require the { maicrially not performing Ik accordance with

Provicer to provide services of a similar nature to the
Services to the Participating Agency after the
Commencement Date, the Provider and Padticipating
Agency may agree to transition those engagements
onto the terms of this Agreement.

{he 1erms of this Agreement; the CoE may,
by notice ta the Provider, require the
Provsder to that the Suby

bilgations within 10
Business Days faifing which the CoE may,
by nofice to the Provider, require the
Provider to remove that Subcontractor; or




i 3 matenal lhreat fo the nealth salety or
P or property of any
Partlclpatlng Agency. or has t bteached

this Agreement. the CoE may by notice to
the Provider, require the Provider to remove
that Subcontractor,

and the Provider will ensure the immediate removal of
that Subcontractor.

6. Changes
6.1 Change procedure
Each Patticipating Agency who issues a Consultancy Services
Order may agree any variatlons to that C. y Services Order
with the Provider using Part C of the Consultancy Services Order.
7. Price and payment
7.1 Calculation of Charges
The Charges will be caleulated In accordance with the terms of
Schedule 2 (Pricing)
12 Partlcipating Agency to pay for Services

(@) Each Participating Agency will pay the Provider the
Charges applicable to any Services procured by that
Participaling Agency on the terms of this clause 7

(b) The Chaiges comprise the totai amount payable by
Participating Agencies for the Services.

73 involeing and payment
Except as otherwise provided In Schedule 2 (Pricing) or as agreed
with a Participating Agency in any Consultancy Services Order, the
Provider will inveice:

() each Participaling Agency.: of

(b) if the Participating Agency has appoinied an agent fo
purchase Services on its behalf In accordance with
clause 1 4 and the Participating Agency has instructed
the Provider in writing to invoice thatagent,

{or the Charges applicable to that Participating Agency and the
Participating Agency will pay those Charges, in accordance with the
following terms:

©) the Provider will render one ftemised invoice to the
Participating Agency at the end of each month duting
the Term for ali Services performed during that month
specifying (2s applicable):

[0} the nature and amount of the Fees or other
applicable fees and fee structures;

{in the Personnel and their hourly rate;

(i) the hours billed (y Petsonnel and (n the
aggregate),

(iv) 1he nature and amaunt of any Expenses
(including any thirg party Charges to be
passed on fo the Participating Agency);

v) {he amount rep g the Administrati
Fee;

wi) how much of the Estimate or Quote has
been used;

{vii) 2 brief description of the Services provided
during that month, 2nd

{vili) any other mafters the Participating Agency
may reasonably request;

(d) each correctly rendered invoice will be payable on or
before the 20th day of the month following the month in
which the invoice was received,

e) the Participating Agency will have no obligation to pay
any Charges which are invoiced more than 90 days
aftar the date that such amount was required to be
involced pursuant to this clause 7.3; and

U] the Provider may only invoice a Pa mcnpallng Agency
for any Exp at the cost acti by thy
Provider,

T4 Invoice disputes

I¥ a Farixipating Agencv or the Provider disputes an involce:

@

(b)

it may withhold the disputed sum and associated
Administration Fee until the dispute is resolved;

the dispute will b resolved in accordance viith clause
12, and

(©

it will pay the undisputed portion In accordance with
clause 7.3.

The Provider will not be d from peri its
under this Agreement whife an Invoice 15 disputed by a Famclpatlng
Agency.

78 Taxes

(a) Exceptfor any GST payable by a Participating Agency,
any present or future tax, levy, impost, duty, charge,
assessment or fee of any nature (including applicable
interest and penaities) payable in connection with this
Agreement under any Law Is to be paid by the Provider
and not passed on to a Particlpating Agency unless
otherwise expressly agreed inwriting by the
Participating Agency.

(b) The Participating Agency may deduct from any
payment to be made to the Provider any withholding
taxes or othet deductions that it is required by Law to
make.

76 Suspenslon of payment
(a) Wthom pfejudrce to any other nghz or remedy lhat  may
[ 0 2 Patticl Agency, 3 P
Agency may suspend payment of all or any part of lhe
Charges if the CoE has notified the Provider that the
Provider Is in taterial Breach, until that Matertial
Breachis remedied.

[0} If the Material Breach Is not capable of remedy the
Particlpating Agency and the Provider agree to treat
the Charges as being in dispute and clause 13 will
apply.

Warrantlos

8.1 Generat warranties
Each party represents, warrants and undertakes that

{a) it has full power, capacity and autherity to execute,
deliver and perform its obligations under this
Agreement;

(b) it has, and wi'l continue to have, all the necessary

p and nights 1o enter Inta
and p fts obligations under this Ag ; and

() mls Agreement considules Its Iegal valid and binding

and is enf dance with its
terms,
82 Provider's warranties
The Provider rep! ts, and ur that.
() itwill p its obigations under this Ag| it with

)

©

®

(e)

@

)

due care skull prornptness and dllsgence atali times;

i has, and will have throughout the Tem, sufficient
Personnel to supply the Services and to perform its
other obil 1s under this Agl

it, and each of its Personnet engaged in the

performance of the Sevices, has, and will have

throughout the Term, the necessary expedise and all
fat Y of other

Y d
approvals, parmi
qunlrﬂcatlons. accreditations and requlrements to
provide the Services and perform its other obligations
under this Agreement,

it will comply with the requitements of all Laws as they
relate 10 the provision of Services by the Provider;

the possession or use of any item of Intellectual
Property supplied or licensed by it, or the use of any
item of Inteflectual Property by it to perform its

bligations under this Ag! it, will not infringe the
rights of any third party;

all Documentatlon {and any other information or advice
lied by it to a Participating Agency) will be
accurate complete and Fit for | Purpose,;

there are no ing gs or
arrangements which prevent it frum entering into this
Agreement, of which would impede the performance of
its obligations under this Agreement, or that it would
breach by entering into this Agreement;

itis not (and nor is any of As Personnel) a party 1o any
{ttigatinn, prsceedings or disputes which could
adversely afiect its allily to pedoim its oblyations
under this Agreement;,

1t has not offered any inducement in connaction with
the entering Into or negotiation of this A t, and
will not offer any inducement in connection with the
supply of Seivices to Participating Agencles;




0

(K

in respording fo the RFP and establishing the
Charges, such decislons and prices were arrived at
independently and without coBusion; and

all i its and ies made In
the RFP Response were true and correct when
provided to the CoE.

83 Continuous appllcation
The wasranties, representations and undertakings set out In clause
8.2 will be deemed 10 be given by the Provider continuously
throughout the Term.

84 Notlfieation
Each party will promptly notify the other ifatany time during the
Term it breaches any of the P and
undertakings In th's clause 8.

85 Other warranties excluded
Al warranties (statutory, express or implied) which are not expressly
referred to inthis Agreement are excluded to the fullest extent
permitted by Law.

9. Confldentiallty
9.1 Protectlon of Confldentlal information

@)

)

©

Subject to clauses 9.1(c) and 8.2, the Provider and
each Participating Agency will treat as confidential and
not disclose to any third party nor use for its own
benefit any Contidential information that is the
Confidential Information of the other (or, In the case of
the Provider, that is the Confidential Information of any
Participating Agency).

The Provider will

0] ensure that all Confidentiat information of
the CoE or any other Participating Agency
(and any hackup archives containing such

1 Inf )in the p
or control of the Provider from time o time is
kept secure and managed and protected
and only disclosed or otherwise deait with in
dance with this Ag ]

(if) not use any Agency Information for its own
purposas or for any purposes different from
those lated by this Agi t, and

i) advise the CoE In writing if any Conlidential

Information of the CoE or any other
Particlpating Agency will be transferred or
stored outside New Zealand before such
inft Is transferred and will confi
that the requirements of this clause 9.1 vall
be met while such Confidential Information
is stored outside New Zealand.

Clause 9.1(a) does not prevent the disclosure of
Confidential Information:

[0} if that information was known, or becomes
known, to the public through no act or
default of the recipient;

{) lhat the recipient Is requlred by Lawor
p y practice (
Y o ) to cl ,orfoa

Select Commiltee of to a tinister of the
Crown, 50 long as the recipient provides
notice of the required disclosure promptly
upon receipt of notice of the required
disclosure {if it Is permitted to do so by
Law);

(i) that was l[awfully known o the reciplent prior
to the date it was received;

(v} that b ilable to the seciptent from
a source other than a party to this
Agreementor a Participating Agency,
provided that the recipient has no reason to
believe such source is itself bound by an
obligation of confidence to the person that
disclosed that Inf ion or 1§ otherwis
prohibited under Law from disclosing such
information,

v) toany Pro!esslonal Advlser {or the purposes
of fces to a party
in relauon to thls Agteement,

{vi) to tne extent that such disclosure is
ised by this A G or

(vi if such disclosure is approved for release
wnh thl consentof the party from whom the
ion Is first Ived.

92
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Limited disclosure

{3 The Provider may, subject to clause 9.2(d), dlisclose
the Conﬂdenthl Informallon of a Pamclpaﬁng Agency
Loits & R d Entitles and
Professlional Advisers who need to know the same for
the sole purpose of enabling the Provider to perform its
obligations and exercise its rights under this

Agreement,

(5] A Pa mclpaxing Agency may, subject to clause 8 2(d),

tion of the Provider to

its third party ppliers, P | and F
Advisers and any other Par I Agency {including
the CoE) who need fo know the same in connection
with the Services

©) The Provider will not disclose a Participating Agency's
Confidentlal Information to any of its Subcontraclors,
Related Entitles or Professional Advisers, and a

Participating Agency will not disciose the Provider's
Confidential Information to any of its third party

ppllers or Professional Advl! unless the reciplent
has given a written confidentiality undertaking to the
disclosing party In terms sutstantially similar to those
setout in this clause 9.

(d) Any undertaking given pursuant to clause 9.2{(c) will be
provided {o the other party to this Agreement or the
relevant Participating Agency on request.

Intellectual Property

101

10.2

Intellectual Property owned by Provider
(a) The Co acknowledges that all:

(] Intellectual Property held by the Provider
before the Commencement Date;

[} Intellectual Property developed
ind dently from this Ag t by the
| Provider, and thatis not developed,
commissioned of created under or in
tion with this Ag t, and

iy adaptaﬂons and modmcalions to the
din

{ Property
$0.1(a)i) and (i),

remains the Provider’s sole and exclusive propery
(Provider IP).

(b} To the extent that a Participating Agency needs to use
any of the Provider IP to receive the full benefit of the
Setvices, the Provider grants to the Participating
Agency a royalty-free, non-exclusive licence (i 3
if agreed in a Consultancy Sewvices Order, the sightto
sublicense) to use, copy, modify and distribute during
the Term any Provider 1P provided to a Participating
Agency by or on behatf of the Provider

Inteifectual Property owned by Partlcipating Agencles

(a) The Provider ack ledges that each P
Agency or its ficensor has and contlnues to have sole
Ip of all Intelf | Property

rights in afl of the Agency Information together with all
adaptations and modifications of such Agency
Information (Pre-contract Particlpating Agency IP).

[C) All Intellectual Property created or developed by the
Provider or ils employees or Subcontractors in
performing the Services and developing the
Documentation will be owned by the Participating
Agency that issued the Consultancy Services Order for
those Setvices from the date the Intelfectual Property
Is created or developed (Post-contract Participating
Agency [P and, together with the Pr
Participating Agency IP, the Pantjelpating Agency iP).

{¢) It the Provider (or any of its Subcontractors) has under
any Lawany fight in or claim to any of the Participating
Agency IP or holds any of the Padicipating Agency IP,
the Provider (by itself and for its Subcontractors):

[0] assigns to the Parlicipating Agency all of its
rights, titte and interest in and to that
Participating Agency IP from the date it was
created or developed; and

{ii) waives ail right of fien or similar rights as
may now or later be cialmed in that
Particlpating Agency IP; and

(i walves all of its moral iights unoer -2t 4 of
the Copyright Act 1994 In that Particlpating
Agency IP,

and the Provider wilf sign all documents and do all acts
and things that are necessary to give effect to this
clause 10.2(c).

10
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(d To the exient that the Provider needs io use any of the
Participating Agency’s iP {or the purpose of performing
its under this A , the CoE will use
its bl to the grant by the
Participating Agency to the vaider, subject to any
weritten direction given by the CoE or the Participating
Agency, of a royalty-free, nan-exclusive, non-
transterable licence 10 use and store that Participating
Agency's IP for the sole purpose of perdforming its
obligations undar this Agreement duting the Term.

Intellectual Property owned by third partles

{a) To the extent that the Provider needs to use any
Intellectual Property held or owned by a third party
(Third Pasty IP) in performing the Services undera
Consultancy Services Order issued by a Participating
Agency, the Provider will use its best endeavours to
obtain the fullest rights of use and licence of that Third
Party IP (on terms and at a cost to be agreed with the
Participating Agency) as are necessary for the
performance of those Services for the benefit of the
Participating Agency.

(9] The CoE acknowledges that the Provider may have
Umited abiiity to obtaln rights and’or a licence to use
any Third Party IP and, where the Provider, using its
best endeavours, cannot oblaln appropriate rights
and/or a ficence for a Participating Agency to use that
Thitd Party IP, the warmranty in clause 8.2(e) applies.

Llabiilty

1.1

12

Indemnity

(a) The Provider will, to the extent permitied by Law,
indemnify the Paticipating Agency who issued a
Consultancy Services Order against all Losses

Hered or { d by that Participating Agency as a
resuit of any.

@) unfawful, malicious or negligent act or
omisslon by the Provider;

(i personal injury, sickness, death or loss of,
or damage to, tangible property due lo an
act or omission of the Provider; or

(i) any other breach by the Provider of its
obligations under this Agreement.

(b) The Provider will, subect to clause 11.1(c), indemnify
the CoE and the Participating Agencies agalnst all
Losses suffered or incurred by the CoE ora
Participating Agency as a result of any claim that the
possession or use of any {ntellectual Property supplied
or licensed by the Provider, or the use of any
Intellectual Property used to provide the Services,
infringes any third party’s rights.

{c} The Provider will have no fiability under ctause 11 1(b)
to the extent that any [P Claim arises from any:

(0] modification by the Participating Agency of
any item of intellectual Praperty supplied or
licensed by the Provider without the
approval of the Provider,

(i) use by a Participating Agency of Intel
Property supplied or licensed by the
Provlder for any purpose d:sallowed by this
tor the app
P:openy licence (but only il the licence has
been provided to the Participating Agency
priof to such use), or

(hi) use of Intellectual Froperty used to provide
the Services if and to the extent that
Intellectual Property was supplied by a
Particlpating Agency or the CoE.

IP Clalms

(a) In the event of a claim under clause 11.1(b) (an IP
Claim):

03 the affected Participating Agency will give
the Provider notice of the IP Claim as soon
as practicable and, to the extent permissible
by Law, permit the Provider (at the
Provider's cost) to handle 2!l negotiations for
saitlement and to control and direct any
liigation that may follow {Control of the IP
Clalm);

(©) i the Providet hus Conteol of the (P Claim

) the atfected Participating Agency
will provide all ceasonable
assistance to the Provider (at the
Provkiers cost) in the handling of
any negotiations and ktigation;
and

1.3

14

us

1186

®)

(8) the Provider will keep the
affected Participating Agency
informed of the defence or
negotiations of the IP Claim and
diligently conguct any litigation or
negotiations, using competent
counsel and in a mannes that
does not adversely aifect the
name or reputation of the CoE or
any Participating Agency;

{lity the Provider will not enter Into any
settiement or compromise in relation to the
1P Claim without the prior written consent of
the affected Particlpating Agency {which will
not be unreasonably withheld), and

iv) the Provider will notify the CoE of the IP
Claim, and the outcome within 5 Business
Days of the claim belng concluded.

if any IP Claim disrupts 2 Participating Agency’s use or
enjoyment of a Service, the Provider will (unless
otherwise requested by the CoE), at its own expense
and at its option, immedlately:

@) obtain for the Participating Agency the legal
right to continued use of the infringing
materals, or

(iiy teplace, modify or resupply the infringing

materials so that there s no further
infringement, without adversely alfecting the
performance or functionality of those
matefials.

llabllity of Particlpating Agency

In addition to its obBgation to pay the Charges, the maximum
aggregate liability of each Participating Agency to the Provider under

orin

witha C y Services Orderwill be, in respect

of all Losses, iimited to the total Charges pajd and poyame under the
Consultancy Services Order i

Maximum llabllity of the Provider

The maximum liability of the Provider to the CoE and a Pamcmatmg
Agency for all Losses under or in tion witha C
Services Order in respect of all clalms will not exceed:

(@)

(5)

in relation to the sub-categories for which the Provider
has been appointed as a Tier 1 Provider in the
Appointment Letter, the greater of.

[0} 10 times the fotal Charges paid and payable
under the Cansultancy Services Order,

(h) $5,000,000; and

(D] any greater amount or multiple setoutin the
Consultancy Services Order, and

In retation to the sub-categories for which the Provider
has been appointed as a Tler 2 Provider in the
Appointment Letter, the greater of:

{© 10 times the tota! Charges paid and payable
under the Consultancy Services Order,

(0] §2,000,000; and

(it any greater amount or multiple setout in the
Consultancy Services Order.

Excluslons on ltability

The fimitations on liablity set out in clauses 11.3 and 11.4 will not
limit the liability of.

(@)

®)
(©)

the Provider under clauses 11.1(a) and 11.1(b) (other
than {n respect of negligent acts or omissions under
clause 11.1(a){l} and breach by the Provider of its
obligations under this Agreement under clause
11.1(a){ill), which are subject to the limitations of
liabifity in clauses 11 3 and 11.4);

the Provider for any fraudulent act or omission; or

either party for any breach of confidentiality,

Categorles of loss

(a)

®)

Irrespective of how liability arises, neither the CoE, the
Provider nor any Particlpating Agency who issued any
Consultancy Services Order to the Provider will, under
any ::lrcumsﬂmces be fable for any indirect loss or

ge (i | Ioss) 3rising under &7
in jon with this Ag it

Neither the CoE nor any Participating Agency will,

under any cilcumstances, be liable for any loss of

profits or loss of revenue suffered by the Provider in
lon with this Ag
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(<) Losses relating 1o agministrat! tions, fines and
penatties allslng from the Providers act or omission
will be consldered direct loss of damage that the CoE
is not prevented from recovering by any term of this

{b) neither the Padticipating Agency nor the Provider will
commence any formal proceedings relating to the
dispute untess it has complied with clause 12.2,

Agreement. 122 Escalatlon
[C)] For the avoidance of doubt, clause 11.3(a) will not (a) The Participating Agency and the Provider will ach
preclude the CoE taking action to recover any unpald advise its resp (or
Administration Fee, person) of a dispute on the day thatthe dispule arises.
1.7 Force majeute (b) ‘The Representatives will use their best efforts to
tesolve the dispute in accordance with clause 12.1(a).
(a) The CoE, the Provider and any Participating Agency 5
who Issues a Consuftancy Sevices Order to the (c) if the dispute is not resolved:
Provider (in this clause 11.7, referred to as a party} will
not be able to the other for any failure to perform its 0] within 10 Business Days, the dispute will be
obligations under this Agreement during the time and to senior of the
to the extent that such performance s prevented, Provider and the Participating Agency with
wholly of substantially, by reason of any Force Majeure delegated authority to resolve the dispute;
Exent (1) within a fusther 10 Business Days, the
®) The party subject to the Force Majeure Event (the dispute wil be oscalated to the CoE's B
non-performing pary) must: ger, Alro
L 9 party) the Provider's Chief Executive.
0] notify the other party (and, # the nen-
performing party is the Provider, al affected 123 Medlation
o e e e el (@  itadispute is not resolved under clause 12.2, efiher
f party may, by written notice to the other, refer the
occurs and provide full information " P
concerning the Force Majeure Event, dispute to }nedlatmn. or }hgy may agree in writing to
Including the extent of its inablly to refer the dispute to mediation.
perlom, an estmate °!;:"§;"’::.".“°.'V toke ® The mediation wili be conducted by a single mediator
in accordance with the terms of the LEADR New
g:ﬁ;mﬁ‘:::: f;i';sm‘g; mﬁzmﬁ;‘"g Zealand Inc. Standard Mediation Agreement and ata
19.7(0)(0) and 1320y} fee to be agreed by the parties.
(i use all reasonable endeavours to mitigate © If the mnf%‘,z': ltgeagreg on Eﬁé?w“}f%ﬂxsumss
agc:r::'a“::!n}:;:]g:‘:f‘:‘;{:“":ﬁif;'u:ﬁag::ﬁ Days of referral of the dispute o mediation, the
i " i1
on the other party (including, if the non- T v!mbl;elhe :IL f end mefor the tlmes &Tng of
performing party Is the Provider, on the LEADR New Zealand Inc {or his or her nominee). |
Padticipating Agencles); and -
@ use all ble er to perf 124 Urgent rellef
is ons under this Ag as far Nothing in this clause 12 will preciude either party from taking
as s practicable, immediate steps 1o seek urgent rellef before a New Zealand court.
and 3 Participating Agency will not be required to pay
Charges o the exent it the Procer ol o 1. Termination
Force Ma[euret%\'l’;anttr "9 Agency due toa 134 Termination of Consultancy Services Order
© f the non g party affected by the Force g::ei’:amcupaklng Agency may terminate a Consultancy Services
Majeure Eventis the Pravider, each atfected
g::lcc[gat'"g Agemb);mﬂn fothe 9“9“2;‘:;:;?"‘“‘_ . (a) for convenience by giving lhe Provider at least one
1 ; P month's priof written notice;
Consuitancy Services Order has not been delivered P
and delivery has, or wiil be, delayed by the Force {b) by notice 1o the Provider with immediate effect on the
Majeure Event, theC y Services date of termination specitied In that notice, if the
Order for the supply of that Service, by notice to the Provider commits a Material Breach which Is:
Provider within five Business Days fellowing receipt by
the Particlpating Agency of notice of the Force Majeure 10} not capable of being remedled (and, for the
Event, at no cost to the Participating Agency, subject of doubt, p hs (a) and (b)
to the Particlpating Agency paying for Sewvices al the dennmon of “Material Breach™ are
delivered up to the date of the Force Majeure Event. of being lad); of
1.8 {nsurance [()] capable of being remedied but whichis not
remedled to the satisfaction of the
(2@ During the Term and for a period of two years following ing Agency within 10 Bus|
the termination of this Agreement, the Provider will, at Days fa]lgwmg the date of receipt by the
its own expense, ensure that it maintains adequate Provider of the Participating Agency's notice
Insuranr:fuil;l1 resp[ect of its potetittlal llabitity for Ioshs or of the Materlal Breach;,
damag s this A d witl
Industry Best PMC“CG tutas a minimum the Provider (c} in accordance with clause 3.1(e) (Conflict of interest);
must hold profs ir and public or
fiability Insurance in respect of the Services provided
under this A 1t and other i to cover (d) inaccordance with clause 14.7(c) (Force Majeure
shndard commerclal tisks (Including ln fespect ot Event).
tion which is the property of a Pantici
Agency and inthe Provider's possession or conxml). 132 c q of ter or explry
{b) The Provider will, at the CoE's request, promptly {a) In the event of termination ar exply of this Agreement,

provide salisfactory evidence that it has complied with
its obligations in this clause 11.8

12. Dispute resolution

1241 Dispute

Inthe event of any dlspute. difference or question ansmg out of, or
in with, this A orits (adispute):

(a) the relevant Participating Agency and the Provider will
each use its best efforts to.recolve the dispute throtigh
geod faith negotiations and int: | dispute
techniques, and wilt continue to perform its obli
under this Agreement as far as possible as if the
dispute had not arlsen, pending final settlement of the
dispute; and

no Participating Agency will be obliged to make any
payment to the Provider except for any Charges
b tor i

p foa
Services Order entered into on or before
the effective date of expiry or termination.

{b) Termination or expiry will not, unless othenvise
provided In this Agreement, affect

[0] any rights and remedies avallable to either
party which have accrued up to and
including the date of terminatinn or explry;

and
(i) the provisions of this Agreement which
expressly, or by theis nature, suwvive
or expiry, including ck 14
(Entire ag 1), 1.4 (Precedence - refer

{o the Agreemen), 8 (Conlidentiality), 10
(Intellectuat Property), 15 (Audit - refer (o
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the Agreement), 11 (Liability), 12 (Dispute
Resolution), 13 2 (Consequences of
termination or expiry) and 19 (General-
refer (o the Agreemen() and Schedule ¢
{Definltions).

[(3] After expiry or ination of this Ag: t for any
reason, each party will, within five Susiness Days of
tecenvlng notice from the other party, return all

ion, Contidential or other
property belonglng to the party and (In the case of the
Provider) to each Pamclpaﬁng Agency that issued a
Consultancy Semwvices Orderta the Provlder(or destroy

such C: ial Inf if req d), exceptif
such D t dential Inf; tion or other
property s required to be retained by any Law.
14. Entire agreement
14.1 Entire agreement
(@) No other tems or conditions, including any conditions
of sale, i or any other not

Included in a Consullancy Services Order

), will be I porated into this
Agreemenl even if at some later date the other party
(including, in the case of the CoE, any other

SCHEDULE 1: DEFINITIONS

In this Agreement, unless the context otherwise requires.

Adminlistration Fee means the amount referred to in clause 11 8 of the Base
Agreement — refer (o the Agreement,

Agency Information means all:
(a) information and records belonging to a Participating Agency that are

supplied to or callected by the Provider for the purpose of enabling the
Provider to perdorm its obl under this Ag 5

(b} compilations o! data created by a Pamcnpanng Agency or the Provider for
the pusg this Ag luding the Provider's working
papers, and

{©) legal names, logos, trademarks, brands of images of a Participating
Agency, including all refated Intellectual Property of the Participating
Agency and the New Zealand Coat of Arms or any other coat of arms of
embiem used by the Participating Agency,

Agreement s described in clause 1.3(a) of the Base Agreement - refer fo
Agreement,

Annexure means any docurnent, ysically attached to a Schedule and identified
as such and any other d: th ted by ref Inany part of this

Agreement {other than an An nexure)

Appolntment Letter means the letter issued to the Provider by the CoE, as
amended or reissued from time to time, confirming (among other things) the
Provider’s appointment as an Al-of-Government provkler of consultancy services
and detailing the terms and conditions of the appolntment (including the Services
and the applicable Tier(s)),

Base Agreement means clauses 1 to 19 (inclusive, in each case) of, and
Schedule 1 (Definitions) to, this Agreement;

Business Day means any day of the year other than a Saturday, a Sunday ora
public holiday (as defined in section 44 of the Rolidays Act 2003), provided that:

(a) in relation to any Consultancy Services Order, public holiday means a
public holiday observed at the location of the Participating Agency who
issued tha Consuitancy Services Order; and

[(>)] in alt other cases, public holiday means a public holiday observed In
Wellington, New Zealand;

Busliness Hours means the hours between 8.30 a.m. and 5.00 p.m onany
Business Day,

Change means any change to this Ag t made in
10.1 of the Base Agreement ~ refer o Agreement,

with clause

Charges means the amount payable by Participating Agencies {or Services and
asd hedule 2 (Pricing) and agreed ina

[3
CQnsuItancy Setvices Order,

Commencement Date is the date on which this Agreement is signed by both
parties or, if two dates, the later date;

Confidentlat Informatlon means:

{a) alt information and trade secrets already communicated or subsequently

communicated under or in tion with this A , including
ln(ormalnon obiained dunng the negctlatlon of thls Agreement orin the

of this A t and on the Provider
Database*

Participating Agency) signs or otherwise ptrports to
accept those terms and conditions or the terms of that
Communication.

k) For the avoldance of doubt, and without limiting
clauses 1 3(a) to 1.3(¢) - refer fo the Agreement:

() any Ci which s exp d or
intendad to op: as an indemnity
warranty, representation, undenaklng.
condition or other tetm of such a nature is
heteby disapplied and exciuded from this
Agreement, and

(i) any part of a Consultancy Services Order
which describes the nature, sccpe pnce or
of delivery of Servi
to clause 14.1(b)(), form part of thls
Agreement, but only to the extent that it
does not confilct with 2ny other part of this
Agreement.

{b) any Information about the business or property of either party or a
Participating Agency including any informailon.

[0} relating 1o the financial position of that party or Participating
Agency;

(0] concerning that party’s or f
customers, or

Agency's suppliers and

(fit) refating to that party’s or Pamclpatlng Agenq’s internal

L Pt

| © the terms of this Agreement; and
(d) Agency Information;
Conflict of Interest means any matter, clicumstance, interest or activity of the

Provider, Its P , arsing by means that directly
of Indirectly conflicts wdn

(@) the duties of the Provider and any of its Personnel or Sub¢ontractors to
the Participating Agency who Issued the Consullancy Services Order; or

{b) the interests of any Participating Agency in relation to this Agreement
(including any Consultancy Services Order) or otherwise in respect o the
provision of tancy services to the Participating Agency either before
or after the Commencement Date;

of othenvise i nmpa-rs or mlght appearto Impalr the ability of the Provider (or any of
its P ) to provide the Sesvices to any Participating
Agency under a Consultancy Services Order diligently, independently, impartially
and in the best nterests of the Participating Agency;

Consultancy Services Order means a sefvice order relating to the supply of
Seivices issued by a Panlclpalmg Agency In accordance with clause 1.4 and
substantially in the form attach 2(C wices Order -
refer {o the Agreemen(}and, agrced between the Participating Agency and the
Provider or required under the Ap, 1t Lefter, may contain additional
information or futher panicmamy in respect of the Sepvices to be provided under
the service order to that contained in the Appointment Letter,

Contract Quarter means a period of three th ing on 1
January, 1 April, 1 July or 1 October, provided that

[} the first Contract Quarter will begin on the Commencement Date and end
on the date specified in the Appoiniment Letter; and

(b) the final Contract Quarter will end on the effective date of explry or
ion of this Ag

Control means, in relation to the Providet or any ultimate or Intermediate hoiding
company or Holding Entity of the Provider, the power to:

(a) manage, directly or indirectly, the operation of the business; or

(o) control, directly or indirectly, the composition of the board of directors or
board of management of equivalent governing body,

of the Provlder or such ultimate or | diate hoiding ot Holding
Entity, wh h the hip of voting securities, by contract or
otherwise, and torthese purposes 'hnldlng company" will have the same meaning
as in section 5 of the Companles Act 1933;

Documentation means all advice, di lon (includi
information on the Ptovider Database) and reports (whether in paper electronic,
audio or audio-visual format) relating to, of provided as part of, the Services
togethes wia additions, modifications tn anu repiacemedis of, that
documentation, but excludes the Provider's working papers;

Ellgible Agency means:

(a) each Public Service department, as defined In section 27 of the State
Sector Act 1988,
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(b) the New Zealand Defence Force, the New Zealand Police, the New
Zealand Secutity Intelligence Seivice, the Parliamentary Counsel Office,
the Office of the Clerk of the House of Representatives and the
Parliamentary Service,

(©) each Crown Entity, as defined in section 7 of the Crown Entities Act 2004,
(d) each organisation listed In the fourth schedule to the Public Finance Act
9!

(e) the Reserve Bank of New Zeatand;

[y} {he Office of the C: and Auditor-G I, the Cffice of the
Ombudsmen, and the Office of the Parliamentary Commissioner for the
Environment;

{9) each corparation listed in the first schedule to the State Owned
Enterprises Act 1986,

h each local authority, as defined In section 5 of the Local Government Act
2002; and

[0 any other, person, organisation or entity that does not fall within the
above categories but which the CoE determines should be treated as an
Eligible Agency for the purposes of this Agreement;

Estimate means an estimate of the fotal Charges for the Services required by the
Participating Agency;

Expense means any actual and reasonable ott-ol-pocket costs incurred by the
Provider in the defivery of the Services and agreed fo In any Consultancy
Services Otder, and includes any trelght and ratated costs, traveliing and
incldental expenses and other costs, d fees, ¢t and expenses
directly or indlrectly incurred by the Pkaler:

Fees means the amount payable by the Patticipating Agency to the Provider for
its time spent delivering the Services calculated on the basis of the Rates,
exciuding Expenses;

Fit for Purpose means, in relation to any Setvice or Documentation o be
provlded by the Providerto a Paniclpatlng Agency, that such Services or
jon are, in d g order of priority, fit for the purpose(s):

(a) exp!'essly made known in writing by that Participating Agency to the
Provider (including In a Consultancy Services Order); or

(b for which the Provider, given Iits k ledge of that Participating Agency
and ing why the Sertvices or O tation are required, has
reason fo expect such Services or Documentation to be used;

Force Majeure Event means an event or clrcumstance beyond the reasonable
control of either party which makes it Impossible or ifiegal to perform, or prevents

with, or the [ of, a panty’s obligations under this
Agreemr.-nt including:

@) fire, floods, storms, t t t ke or other act of God;

(2] any acl of a public enemy, war, riot, or act of civil or military authority;
(©) nuclear, chemical or biological contamination; and

(@) subject to paragraph (g) of this definition, any act of a third party engaged
in subversive or terrorist actlvity or sabotage,

but does not include an event to the extent that:

(e) the effect of that event could have been substantially prevented, avoided
or overcome of mitigated by:

[0) implementation of any d bus ity or disast
recovery service, or any contingency plans agreed between the
pariies or which a party has represented it has in place, or

() ing 2 tandard of care; or

&) any step taken in or toward the making of any compromise, proposal or
deed of arrangement with ali or some of its creditors;

©) the appointment of 3 liquid iver, statutory ger, adminl
or similar officlal, fo ity
) the suspension or threatened suspension by it of the payment of its debts;

(e) cessation by it of a whale or any relevant part of its business in New
Zealand;

® the enforcement of any security against the whole or a substantial part of
its assets; or

(9) any other insolvency avent or p di I to any of the
foregoing occurring in any relevant junsdlction.

Intellectual Propeny means copynghl all tights in relaﬁon to Inventions

and tered and
unreglstcred deslgns ‘trade or other propfietary rights or rights dervative of those
rights (including licence rights) anywhere in the world as well as any other rights
in inteflectual property which are recognised or protected under Law:

Law means:

(@) any statute, lation, bylaw, @ of subordi tegislation in
force from time to time to which a pauy is subject;

) the common law and the faw of equity as applicable to the parties from
time to time;

) any binding court order, judgment or decree,

[C)] any applicable industry code of practice or conduct, convention, policy,
tule or standard to which a party is bound; or

{e) any applicable direction, policy, permission, consent, licence, rule or order
that Is binding on a party and that s made or glven by any govemmentat
ot regulatory body having jurisdiction over a party or any of that party's
assels, resources or business,

in any jurisdiction that is applicable to this Agl it

Losses means Ilabilitfes, (s , losses, damages and costs (including legal
cosls on a full Indemnity basls);

Materlal Breach means any material breach by the Provider of the terms of this
Agreement or the occurtence of any eveni having a material effect on the ability
of the Provider fo perform its under this Agreement (other than a
Force Majeure Event), including:

(a} lhe occurrence of an Insolvency Event in refation to the Provider of the
likely occurrence of an Insolvency Event;

(b) lhe oceurrence of a change In Control of the Provider or any ultimate or
fiate holding pany or Holding Entity of the Provider that the
CoE has not previously approved {acting reasonably);

) any representation or warranty made by the Provider in terms of this
Agreement being found to be untrue or incorrect; and

(d) any failure on the part of the Provider to comply with, observe or perform
any of the terms of this Agreement in clrcumstances where that contract
breach or that contract breach together with other breaches is
considered by the CoE on reasonable grounds to cause the Provider to
be unable or unwilling, of be likely to be unable of unwiling, to perform lis
abligations under this Agteement;

Panel means the All-of- f‘ t panel of providers who provide
services to Partic|) i luding any sub-panel, as defailed on
W, Erocurgmentgcvt nz

Particlpating Agency means each of the CoE and every other Eligible Agency
that is a party to the Participation MoU in refation to the Services;

(i) using information provided by the ather party or which is availabl
in the public domain, or

(4] it is an event for which the party affected Is or wasg directly responsible; or

()} that event is constituted or caused by any act or omission of Personnel or
a Schontractor unless and to the extent that the Personnel or
was itsell alfected by an event, which if it occurred In
relation to either party would have been a Foice Majeure Event; or

(h) that event Is consututed or caused by an Insolvency Event or the
y ofa S ot lack of funds for any reason;

GST means goods and services tax under the Goods and Services Tax Act 1985;

Holding Entity means a trust, unit trust, partnership, limited partnership,
unincorporated joint venture or other body corporate of unincorporated body of
persons that Conbrols the Provider, and includes any natutal person that Conbols
the Provider,

Industry Best Practlce means the high professional standard that would
reasonably be expected fiem 3 prudent and gxperienced provider of Services in
New Zealand having regard to market practce at the relevant time,

Insolvency Event means, In relation to the Provider:

{a) the presentation of an application for its fiquidation that is not discharged
within 30 days of its filing or which is not demonstrated to the CoE prior to
1he expiry of that 30 day period as being an application that is frivolous or
vexatious;

jcipation MoU means the vdum of I the CoE
and all cther Participating Agencles retating to the managemem of their
relatlonship with each other and with the Provider in relation to the Services, as
amended from time to time;

P 1 i partners, principals, directs employees, agents, officers
and individual independent contnctors

Professional Adviser means any g, legal, p or technical
professiona,

Provider Database means the iT pl ibed in Schedule 7 (Provider

Database - refer lo the Agreement);

Quote means a fixed price, capped price or other pre-agreed basis for
establishing the Charges for Services required by the Participating Agency where
the Provider is prevented from Increasing the Chatges wilhout the prior written
consent of the Participating Agency;

Rates means the maximum rates (whether houtly, dally or weekly or other time-
related basis) payable to the Provider for providing t d in

acce™ “anee wit: Schedule 2 (Pricisg), clud g Exp ;

Related Entity means a refated pany under the Companies Act 1993 (New
Zealand) or a related body corporate under the Corporations Act 200, provided
that any reference In the Companles Act 1893 to a “company” Is deemed to
include any hip, body P y or other entity, whether
ot uni tive of the place of incorporation or
reglstrauon of that partnership. body corporate, association or other entity;
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Reports mean the reports generated by the Provider specified in Schedule &
{Reporting), as amended from time to ime by the CoE ~ refer (o {he Agreement,

Representative has the meanlng g:ven in paragraph 3.1 of Schedule 5
{G - refer to the A

RFP means the request for proposals in telatinn to the supply of the Services to
Participating Agencles, issued by the CoE as described in the Ap Letter;

RFP Response means the Provider's onginal response to the RFP, as claritied
and amended by subsequent orat and written correspondence (Including

ions and ) bets the CoE and the Provider prior o the
Commencement Date;

Service Level meansa requared standa 1d for the Provider's performance of its
ions under this Ag asd din Sch 3 (Performance
Management),

Service Level Default means a fallure by the Provider to meet one or more
Service Levels,

Services means the consuitancy servlces provided from time to time under the
terms of this A g any Ci itancy Services Order, as mofe
described in the Appolntment Letter;

g

SCHEDULE 2; PRICING

1. introduction

This Schedule sets out general principles underlying the Charges.

2 Principles
21 Particlpating Agencles will only pay for Services ordered
(a) The Provider wil invoice each Particlpating Agency for
the Charjes apy to that Parti g Agency In
accordance with clause 7.3 of the Base Agreement -
refer lo the Agreement.
(2] A Participating Agency wnll only pay for Servk:es that it
orders in b this Ag
22 No minimum volume

Neither the CoE nor any Particlpating Agency is required to meeta
minlmum aggregate expenditure or volume fevel for any Services

SCHEDULE 3: PERFORMANCE MEASUREMENT

1. Introduction

11 This Schedule describes:
{a) the Service Levels, and

(b} how performance against Service Levels will be
measured and reported.

2. Service Levels

2.1 Format

Each Service Level is described In Annexure A using the foliowing
format:

scriptlo

& R ]
Description of what the Service Leve! will
measure

Purpose Why itis important to Participating Ag
that the Service Level is met

Caicuiation Method for calculating the Service Levet

Sevice Level The performance standard that the Provider

Is required to meet or exceed

22 Service Levels must be met

(a) Atail times during the Term, the Provider will perform
its obligations to meet or exceed the Service Levels.

Subconfractor means any person o whom the Provider has subcontracted any
part of its obligations under this A orwho 18 2 suppli 1 1o the Provider in
respect of this Ag| tand includes the and of that
person and Subcontract will be construed accordlngly.

Term means the term specified in clause 3 - refer fo the Agreement, and

Tiers means any of Tiers 1 and Tlers 2 for which members of the Pane) are
appolnted and, in respect of the Provider, means the Tier(s) the Provider is

PF to as detalled in the Ap Letter - refer fo the Agreement.
23 No Interest
No Interest will be payable on any amount due 1o the Provider under
this Agreement.
24 Rates
{9) The Fees are caiculated on the Rates thatare

recorded Provider Database

(b) The Rates are the maximum amounts payable by a
Participating Agency for the Services.

3. Charges

The Charges payable by a Participating Agency for Services must not
Inciude any Fees invoiced at Rates higher than these recorded in the
Provider Database. |

(b) The Provider acknowledges that any failure to meet
the Service Levels may have a significant impacton
Participating Agencies.
23 Changes to Service Levels
(@) From time to time during the Term, the CoE and the

Provider may negotiale in good faith to add, delete or
modify then-existing Sefvice Levels to reflect changes

in the Participating Agencies’ req ts or
objectives.
®) Any changes to Service Levels will be effected in
accordance with clause 10 of the Base Agteement —
refer fo the Agreement.
3. Performance measurement
3.1 implement tools
The CoE will Impl t ap, ( t, ftoring and

t tools and p cedures to enable it to measure the
Providers performance against the Sewvice Levels

32 Measure perfermance

The CoE will measure the performance of lhe Provider under thls
t against the Service Levels dinA Ato this

S:hedule
33 Measurement peclod
(2) Except for the Service Levels set out In paragraph
3.3(b), each Service Level will be measured by
reference to performance over a Contract Quarter.

(0] Service Levels one and five will be measured by
1o perli prt

3.4 Fallure to meet Service Levels

It the Provider fails lo achleve one or more of the Service Levels
inany Contract Quarter, it will:

{(a) take such steps and do all things necessary, as soon
as possible, to cotrect the fallure; and
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(b) notify the CoE and the Participating Agency(s) who
issued the Consultancy Services Order(s), the subject
of the Sefvice Level Defaults, of the reasons for the
fallure and the steps that the Provider is taking o
ensure that the failure is not repeated; and

<} consider whether the Charges for the Services that are
subject to the Service Level Default should be reduced
10 reflect the lower vaiue of the Services provided.

Respond to feedback on p

The Provider will respond constructively to the CoE's feedback on
Service Level performance, and to all other reasonable requests
from the CoE for additlonal metrics, analyses and reports refating to
performance against Sevice Levels from time to time during the
Term, at no additional cost to the CoE.

s

Reporting ont Provider performance

The CoE€ may report, at any time, on poor performance by the
Provider agalinst the Service Levels to all Participating Agencies
and any Eligible Agencies.

Annexure A: Service Levels

Wete the Sefvices subject to each Consultancy Sevices Order

Description

Fit for Purpose?
Purpose To ensure Seivices pravided are Fit for Purpose
Caiculati The Particif Agency will advise whether the Sesvices are

Fit for Purpose as part of the Agency Satisfaction Survey.
Sewvice 100% of Seivices delivered to a Particlpating Agency must be
Level Fit for Purpose i

mance of Se

Description

Did the Provider perform the Services subject to each
Consultancy Services Order within the timeframe recorded in
that Consultancy Service Order (or as amended by agreement
from time to time)?

Purpose To ensure on-lime provision of Services requested under a
Consulancy Services Order

Calculation | The Provider [s required to report on this metric as part of the
reporting requirements in Schedule 6 (Reporting)

Service The Providet must deliver all Services subjectto a Consultancy

Leve! Services Order within the agreed timeframe for delivery

ded In the C ftancy Services Order Including any
fation 1o the timef| ded In Part D of the Consultancy
Services Order.

Description

Were the Charges forthe Services subjectto each Consultancy
Services Oxder within the Estimate of Quote recorded in that
Consultancy Services Order?

Purpose To ensure Semvices under a C: y Services
Order are performed or or urder the Providers Estimate ot
Quole.

Calculation | The Provider is required to report on this metic as part of the
reporting requirements in Schedule 6 (Reporting).

Service The Provider must deliver all Services subjectto a Consuitancy

Level Services Order within the agread Estimate or Quote recorded

in the Consultancy Services Order including any variation to the
Estimate recorded in Part D of the Consultancy Services Crder.

Description

Did the Provider submit the Inf i quired of itas
in Schedule 8 (Reporting) ly, in the required format and

on time? .

Purpose To ensure the reporting Information Is provided accurately,
regulatly and on time.

Calcuiation | The CoE will receive the reporting information each Contract

Quarter.

In Schedule 8 (Reporting) accurately, Inthe required format and
on time?

To ensure the reporting information Is provided accurately,

Purpose

regularly and on time.
Senvice All reporting Inf tion must be p ly and
Level submitted on time.

Results of Agency Satisfaction Survey

Description | Each Participating Agency is satislied with the over.jall level of
service it recelved from the Provider.

Purpose ‘To ensure that the Participating Agencles are satisfied with the
seivice of the Provider,

Calculation | The Providers blannual average score from the Agency
Satisfaction Survey will be calculated as the mean (average) of
the Provider's Individual scotes for the sutvey period.

Service The Provider's average score for each survey must exceed

Level 5H0.






