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corporate insolvency matters (the Report)

Introduction

Matters to be addressed:

»  Voidable transactions.

=  Secured creditors and reckless trading.
= Aspects of the 7*" Schedule priorities.

Chapter 1: Voidable transactions

At paragraph 61 the Report asserts that it is detrimental for the voidable regime to discourage
effective credit control which the elerments of 5256(3) of the Companies Act 1993 (the Act) tend to
do. What is not said is that it discourages retrospective credit control — the collection of debt —
rather than prospective credit control — not allowing the debt to arise in the first place. The second
is self-evidently better than the first,

If the regime promotes advance credit assessment — and provided the wherewithal to do it
effectively — then that should be the most desired outcome as the diligent credit controller would
assist in preventing delinquency through insolvency in the first instance.

The truth of the matter is that the s256(3)}{b) is a very low threshold test. it merely requires a
suspicion of insolvency. 1t does not require the unfairly preferred creditor to know of solvency or
otherwise. More clarity could be introduced as to the meaning — e.g. breach of credit terms is clear
evidence of insolvency. Again, such a measure would promote effective prospective credit control.

It is certainly true that the various decisions made in Affied Concrete and Timberworidhave
ernboldened creditors, or more particularly, their legat advisers to resist irrespective of the merits of
their position’. The law with respect to spurious defence needs to be tightened to make it clear that
failure will result in solicitor / client costs being paid.

The Report suggests that s296(3)ic) be amended to leave the ‘altered position’ defence as the sole
principle albeit, 1t would seem, that the burden of proof would lie on the creditor. There are two
problems with that proposal. First, any canny creditor would ensure that they had altered their
position in anticipation. Second, it is frequently difficult to know what it might mean. For example,
a sum of money reducing an overdraft is clearly altering a position. But what happens if that sum
mitigated the need for an overdraft in the first place?

'within the past year | have had a unfairly preferred creditor assert that they had no suspicion of insolvency
even though they had issued statutory demand.
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if voidable moneys are to be ring-fenced then everything else should be treated similarly {collections
of debtors, realisations of physical assets etc.} leading to a monumentally and (likely} spurious
accounting imposition on the liquidator.

Conclusion

| disagree that:

»  There should be standardised forms for voidable claims.

* Thatthere should be a de minimis rule given that it arises naturally.

*  Voidsble moneys should be ring fenced and, if it thought that a valid principle, it should be
extended to all realisation.

Chapter 5: other issues

Recommendation R18

| couldn’t understand why it is recommended that secured creditors be extluded from receiving the
proceeds of a reckiess trading claim.

| do appreciate that secured creditors might have the right to lay claim —in the manner of a cuckoo ~
to moneys they did not help generate. | would have thought the law of unjust enrichment would
militate against their success. Leaving that aside, | foresee huge difficulty.

First, why has reckiess trading been singled out and not the other potential directorial breach claims
around 5135 (breach of good faith, entering unfulfitlable conditions etc.}? They are of a similar ilk
and should be encompassed.

Second, it is within the discretion of a secured creditor to abandon its security (s305 of the Act).
Either that simple device could be employed to participate or an injustice will arise. .

Third, sums awarded for claims of the character of directorial breach are usually defined by the loss.
tt would seem inequitable to me that the loss would include sums subject to a general security but
the person holding that security is denied compensation. Alternatively, the loss would not be
included in which case the amendment would be very ‘debtor friendly’ (see 4" point).

Feurth, the definition of creditor at s240 of the Act allows a secured creditor for the unsecured
portion {which could be a pepper-corn} to invoke $301 of the Act themselves which might result in
strange anomaly. Besides, | have always understood that a secured creditor, or a receiver acting as
their agent, can make claim in accordance with the common law which lies paraliel to the statutory
provisions.

Sixth, in virtue of s254 of the Act secured creditors and unsecured creditars can make commaon
cause in such matters and the proposal seems to me to drive a wedge between them.

1think this recommendation needs to be rethought.

Preferentiat claims

| don’t have any particular views on preferential status. However, if the matter is to be looked at
there are two issues with respect to the interaction of the 7™ Schedule and the Customs and Excise
Act 1896 that might be usefully addressed.






