


Australia to introduce a legal requirement for all current and new directors of companies
to obtain a director identification number {DIN). | consider the reasons behind this
recommendation as to the incidence of phoenix company abuse in Australia and its
effect on the wider economy can equally be said to apply to New Zealand.

While some of the reasons for this recommendation mirror the drivers identified in the
MBIE Discussion Paper, other reasons in the University of Melbourne Report are that
with individual’s DINs, it would easier for the regulator (ASIC in Australia) to determine if
the same DIN  being used for the directorships of numerous companies and therefore
that “the person is unlikely to be managing on supervising in compfiance with their legal
obfigations”.? in addition, a DIN would assist other regulators to perform their functions
better (such as the ATO in Australia). It could also be useful to assist those who monitor
those associated with organised crime and complex illegal phoenix activity.‘

I consider that a DIN will be a useful disruptor to those who seek to abuse the privilege
of separate legal entity and limited liability. It will never stop all of the issues identified,
but can assist in reducing the impact of recidivist ‘bad’ directors. Other measures,
including Report 1’s proposed recommendations to regulate insolvency practitioners and
remove the 1D-day window for companies to appoint a liquidator (after they receive

notice of a creditor’s application to liquidate}, will also assist in the objective of reducing
phoenix company abuse,

| agree with the objectives in as far as they go. An additional objective could be to
enhance confidence in business by reducing the fraudulent use of the corporate form.

In the 21% century, with checks and controls required under the anti-money laundering
and countering the finance of terrorism regime being part and parcel of living in New
Zealand, operating a bank account, having a passport etc, requiring a person to prove
their identity through 100 points of identification is an acceptable cost for being director.

University of Melbourne, December 2014) identified five categories of five phoenix activity. Three
categories of illegal phoenix activity depending on whether it involves an unpremeditated intention to
defraud creditors or a premediated intention, a fourth category of problematic phoenix activity where a
business is resurrected by inept entrepreneurs and a fifth legal category encompassing a valid business
rescue.

: Anderson, Ramsay et al, aboven 1, p 3.
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