22 July 2015

Corporate Law

Labour and Commercial Environment Group
Ministry of Business, Innovation and Employment
PO Box 3705

Wellington

By email: faareview@mbie.govt.nz

To whom it may concern

Submission on the Financial Advisers Act Issues Paper

Thank you for the opportunity to provide feedback to the Ministry of Business, Innovation
and Employment (MBIE) on the Financial Advisers Act Issues Paper (Issues Paper).

Introduction

ANZ Bank New Zealand Limited (ANZ) welcomes the review of the Financial Advisers Act
(FA Act). As noted by MBIE in the Issues Paper, the FA Act was subject to an intense
regulatory development process and numerous changes were introduced prior to its
finalisation. Five years after the FA Act has been embedded by financial market participants,
it is timely to review the FA Act's success in achieving its objectives, and to identify areas
for improvement where those objectives are not being met or where participants are subject
to unnecessary compliance burdens. In general, ANZ considers the FA Act regime has had a
positive impact on the financial adviser industry, in particular promoting confidence in the
industry.

ANZ believes it is in a unique position to respond to the Issues Paper. We are the largest
financial institution in New Zealand and provide a full range of financial services to retail,
commercial and institutional customers across New Zealand. This includes banking,
insurance, wealth management and financial advisory services. We are both a Qualifying
Financial Entity with the largest QFE adviser network in New Zealand and an employer of
Authorised Financial Advisers. The breadth of our business activities means that we are well
positioned to understand consumer needs and industry issues and have direct and unique
experience operating in all areas of the FA Act’s application.

Opportunity for reform that establishes New Zealand as a leader in financial
advisory regulation

ANZ believes this review represents a significant opportunity for the Government to amend
the FA Act to simplify the existing regime and promote access to financial advice for New
Zealanders. The regulation of the provision of financial advice has presented a long-standing
challenge across international jurisdictions. Anecdotal evidence suggests that no-one has
yet got it completely right. Other jurisdictions have largely opted to reform by way of
incremental change to existing frameworks, without deep consideration as to whether the
frameworks are appropriately construed. New Zealand has an opportunity to thoroughly re-



examine the framework and future-proof it for current and future generations of New
Zealanders seeking financial advice.

In ANZ’s view, the majority of the FA Act framework is based on sound principles which
remain valid. This includes aspects such as the objectives of the FA Act, entity licensing and
setting of adviser education and ethical standards. However, ANZ believes that some of the
language and concepts contained within the FA Act should be amended to better reflect the
needs of consumers in their interactions with financial product and service providers
{including financial advisers). There is also an opportunity to ensure the FA Act takes
account of the role of new technologies (such as the increasing digitalisation of provision of
financial advice) and to ensure the FA Act is more closely aligned with other recently
reformed regulatory regimes such as the Financial Markets Conduct Act and the Responsible
Lending Code. This will result in a regulatory framework that reflects compliance practices
and consumer needs that have evolved since the FA Act was introduced, and that meets the
stated objectives of the FA Act to promote and increase access to financial advice in New
Zealand,

ANZ also notes that the timing of this review is critical, as it falls in the middle of a period
where financial market participants have been subject to sustained, sweeping and complex
legislative reform affecting all aspects of their business activities. It is imperative that
sufficient time is allocated to this review in order to maximise the desired outcomes. This
will ensure that adequate consideration is given to recommendations made and changes
stemming from the review in the broader context of other legislation which is reliant on the
FA Act. Allocating sufficient time is crucial in allowing financial market participants to
effectively manage implementation of any changes, and reduce unnecessary compliance
costs arising from a hurried reform, ANZ acknowledges MBIE’'s work since the inception of
the review, and appreciates its willingness to engage with industry members to obtain a
diversity of views,

Key Messages

ANZ would like to specifically draw your attention to our key messages about the review set
ouk below:

Key messages
» Reduce complexity in the FA Act’s application

s Create clear standards relating to the provision of “product advice” and “financial
advice”, with advisers appropriately trained or qualified per type of advice

s Ethical standards of care, diligence and skill should apply to both product advice and
financial advice and to providers and financial advisers

¢ The FA Act needs to be future proofed, particularly for emerging digital technologies
which will alter the way advice is provided to large numbers of consumers

= An appropriate transition period should be provided

We have discussed each of these key messages in detail in Schedule 1 of this letter and
have provided some case studies in Schedule 2.

QOur specific responses to MBIE’s questions in the Issues Paper are set out in Schedule 3 of
the letter. Given the number and broad coverage of the questions, we have selected the
most relevant questions to respond to directly.




Contact for submission

ANZ welcomes the opportunity to discuss any of our submissions directly with MBIE officials.
1&8)ntact details for ANZ are Rebecca Bonnevie, Regulatory Affairs Manager,18(d)

Once again, we thank MBIE for the opportunity to have input into the FA Act review.

Yours sincerely

Kt

Bruce Macintyre
Chief Risk Officer



Schedule 1
KEY MESSAGES

1. Reduce complexity in the FA Act’s application

Recommendation

The FA Act needs to be clear, simple and easily understood by financial market participants
and consumers alike. A core objective of the FA Act - access to appropriate high-quality
financial advice - will be achieved by reducing complexity in the layers of the FA Act's
application. The FA Act requires amending to reflect customer needs and to provide greater
compliance certainty for industry participants. This includes moving to a single definition of
“financial adviser” and “financial advice”.

ANZ believes that the customer should be the key focus of the legislation. The FA Act
requires increased clarity as to when non-personalised financial advice is able to be
provided, in order to meet customer needs and provide industry participants with greater
compliance certainty.

The language used in the FA Act should be plain English, and reflect commaonly understood
concepts and address consumer advice needs. ANZ believes that a reduction in the current
complexity will have a significant impact on achieving the FA Act’s stated objectives and will
result in improving confidence and integrity in the financial adviser industry.

The FA Act was originally drafted to distinguish between different participants and products
in the market to bring clarity to existing practices at that time. In ANZ's view, the
complexity in the FA Act’s application to:

o categories of financial advice;
o categories of financial adviser;
o categories of financial product; and

o compliance requirements for the provision of certain types of financial advice (eg a
written plan for personalised financial advice)

has ultimately resulted in compliance approaches by financial markets participants and
advisers that do not achieve what consumers want, and to a complete lack of understanding
or disinterest by consumers as to what they should be requiring ot receiving when seeking
financial advice.

In ANZ's experience, customers are frustrated by not being able to access product related
advice which they often perceive as financial advice. We believe one of the key drivers of
this problem is the complexity the FA Act introduced into the financlal advice industry, and
the way in which industry had tried to implement and deal with that complexity. For
example, a customer does not know if they need to speak to an RFA, and AFA, or member
of a QFE, and is intimidated by these technical terms and industry jargon.

For financial markets participants, it is difficult to assess from the FA Act what the
boundaries of a “class service” are, and where product-related sales advice provided to
individua! customers (rather than to a class of customers), who have no expectation or
requirement for a personalised financial adviser service, fits within the current regime.
Accordingly, many financial market participants have followed a conservative compliance
path due to the consequences of non-compliance with the law (including reputational), often
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resulting in the specific “product advice” customers actually want being restricted or, at
woarst, not made available.

ANZ believes that the submissions we are putting forward relating to categories of “product
advice” and “financial advice” will have the effect of simplifying some unnecessarily complex
distinctions that currently exist in the FA Act. For example, the different categorisations of
financial products and the differing levels of advice able to be offered on Category 1
products (including different standards for Category 1 products issued by a QFE) as
compared with Category 2 products.

In ANZ’s view, the framework of the current FA Act could be reworked to:

(=}

remove the distinction between class and personalised advice. All financial advice
should be considered personalised and be distinct from product sales/advice.

define “financial advice” along the lines of the existing definition of a financial
adviser service that is a “personalised service” and contains a clear
recommendation.

remove the different categories of financial adviser and replace with a single
category of ‘financial adviser’,

establish a regime that enables the sale of financial products (without “financial
advice” as defined above) via both of the existing licence regime for entities whose
QFE employees sell financial products and registered product distributors (entities or
individuals). This approach recognises that the sale of financial products can occur
after information is provided about the product, with an actual or implied
recommendation or opinion about the product, but without assessing additional
personal circumstances or factors of the customer. We have called this “product
advice” throughout the remainder of this submission. We further consider that
product advice/sales by QFE employees of QFE provided consumer credit products
should be carved out of the FA Act as these products and the interaction between
providers of these products and consumers is already extensively regulated by the
Credit Contracts and Consumer Finance Act 2003 and the Responsible Lending
Code.

define “product advice” in such a way that makes it clear that a person is not givirg
financial advice in a situation where that person provides a recommendation or
opinion to a customer about a product without taking into account that customer’s
personal financial situation or goals, provided that a prescribed warning has been
given to that customer which makes this clear. The ability to provide product advice
should apply even where that customer has previously received financial advice
from that person.

establish baseline ethical standards that apply to all financial market participants
and individuals. Higher standards should apply to those who provide financial advice
(as defined above). Establish education requirements that apply to all individuals
who provide financial advice (as defined above) on financial products (using an
appropriate sliding scale relevant to the complexity of the financial product).

Finally, ANZ notes that the distinction between wholesale and retail clients should be
retained - it is practicable and ensures the compliance costs of the FA Act are allocated
appropriately. A significant benefit of the review of the FA Act is the opportunity to ensure
consistency and alignment with other financial market participant regulation.



2. Create clear standards relating to the provision of “product advice” and
“financial advice” with advisers appropriately trained or qualified per type of
advice

Recommendation

The FA Act will achieve its stated goais if a clear distinction is created between “product
advice” and “financial advice”, and the requirements that relate to each. All financial advice
is considered personalised. Financial advice must always ensure the financial product is
suitable for the customer and be provided in the best interests of the customer. The FA Act
should have a single definition of financial adviser, authorised by the Financial Markets
Authority. Product advice must always be given with a clear statement that it does not
constitute financial advice, together with clear information about the types of customer the
product is appropriate for and the purpose(s) for which the product is suitable for use.
Categories of financial product should be removed.

In ANZ's experience under the current regime, customers have poor understanding of the
types of financial adviser, and where to seek financial advice from. For example, customers
do not appear to understand the distinction between QFE advisers, Registered Financial
Advisers and Authorised Financial Advisers. There also appears to be a significant mismatch
at present between what a large nhumber of customers want by way of “advice” on particular
products, and what ANZ considers it is able to provide as “advice” within the current
legislative framework.

ANZ has attached case studies in Schedule 2 from different parts of the ANZ business
demonstrating where the interpretation and application of the current FA Act requirements
results in poor outcomes for customers. These real-life examples show how the current FA
Act regime produces results that frustrate the consumer and do not promote access to
financial advice. Please note we have changed names to maintain customer confidentiality
and privacy.

For example, ANZ frequently receives requests from customers seeking
opinion/recommendaticns relating to a particular product or products in situations where
the customer does not want a comprehensive assessment of their financial situation or goals
to be undertaken prior to the provision of the opinion/recommendation. Customers want
(and expect) ANZ to provide enough information relating to the advantages/disadvantages
of the product in question by reference to a general factual situation for them to be able to
make an informed decision about whether to buy (or dispose of) the product.

Due to an uncertainty as to whether the provision of such information would trigger the FA
Act’s personalised financial advice requirements, and driven by an organisational need for
consistent and clear compliance policies for a large sales force to follow, this type of request
often results in very vanilla information being provided to the customer (i.e. very limited
factual product information with no contextual product or market recommendation/opinion
discussed or provided) or an offer to refer the customer to an AFA for personalised financial
advice (which may take hours of time and not be what the customer wants). Neither of
these approaches delivers what the customer actually wants (see Case Studies 1 and 4 in
Schedule 2). This leads to a poor customer experience and, in many cases, a potentially
worse financial outcome where decisions are being made by customers without receiving
the benefit of ANZ's considerable product knowledge and market expertise.

ANZ’s view is that the FA Act should permit QFE employees to provide product advice to
censumers - that is, advice relating to the acquisition or disposal of a product but that is not
personalised to their circumstances. QFE employees should also be required to provide the




customer with a prominent warning stating that the customer’s personal financial situation
and goals have not been taken into account when providing that product advice.

Registered product distributors should be responsible for themselves or their product
advisers (i.e. supervision and ensuring competency, training, conduct) but they, and their
product advisers, must also clearly identify the types of customers each product is
appropriate for and the purpose for which that product may be used (‘product suitability”).
Discussion of *product suitability’ needs to be part of any product advice that is provided
{over the phone or in writing) by the product adviser. It is for the customer to determine
whether from this advice the product is suitable for their personal circumstances.

ANZ believes this approach would address the current gap that exists whereby consumers
want only a limited form of product specific advice to be given {without going through a full
assessment of their personal financial situation). This approach would also recognise that
the sale of financial products will still occur with (new) legislative protections (refer key
message 3 below). ANZ further notes that consumers receiving such product advice would
remain supported by other consumer based protections in legislation such as the Fair
Trading Act, Consumer Guarantees Act and Financial Markets Conduct Act (and relevant
industry Codes of Practice).

3. Ethical standards of care, diligence and skill should apply in respect of both
product advice and financial advice and to providers and financial advisers

Recommendation

The overarching principle of the regulation should be that the sale of financial products and
the provision of any advice (product or financial) must be undertaken with care, diligence
and skill. Financial advisers should be required to attain relevant standards of competency
to provide financial advice on relevant financial products, and be required to specify to
customers which types of financial products they are qualified to advise on.

ANZ submits that the best approach to the provision of financial advice (which in all cases
would be considered personalised) is to focus on the individual providing the advice and
their qualifications and experience in relation to the financial product or service they are
advising on. This approach essentially makes it simple for consumers to identify who to
seek out to talk to ~ i.e. a financial adviser when they are seeking personalised advice - and
to understand the scope of the financial adviser’s capabilities.

ANZ's experience shows that the current FA Act has resulted in attrition of the number of
Authorised Financial Advisers and a reduction in new people joining the industry. In ANZ's
view, if the FA Act recognises the place of QFE and QFE employees in product
distribution/sales and the provision of product advice, QFEs will provide a training ground
for individuals to becorne financial advisers in the future. This will promote participation
and longevity in the industry, a challenge it is currently facing. Additionally, ANZ believes
that changes to the FA Act will make it simpler for advisers to move between Australia and
New Zealand (such as, if Australian qualifications are recognised by the FA Act
acknowledging jurisdictions with equivalent legislative requirements), encouraging more
people Into the industry.

ANZ believes that the FA Act should apply a single overarching requirement for all
participants and individuals involved in a) the sale of financial products and/or b) the
provision of product and financial advice, to behave in accordance with an appropriate duty
of care,




Using a single category of ‘financial adviser’ for those providing financial advice (and not
simply sales related product advice) would allow those financial advisers to be held to an
additional higher standard. A financial adviser should also be required to ensure the
product is suitable for the customer and the financial advice is in the customer's best
interests.

Additionally, ANZ believes customers understand the concept of product ‘sales’ advice and
the concept of financial advice’. Sales reflect a request by a customer for, or identification
by a product distributor of, a particular product or service and an understanding that it is for
the customer to do their own due diligence on the product or service as it applies to their
personal clrecumstances (and within the parameters of existing consumer protection laws),
Product distributors must register on the Financial Service Providers Register (and will
include QFEs).

Financial advice, which requires an assessment of the customer’s personal circumstances, is
typically something you would expect to pay an appropriately qualified individual for. This
approach gives financial advice and financial advisers a special position in the market,
reflecting their higher training and competency, and aligns with the approach taken to other
client service professions (for example, lawyers, accountants etc). ANZ submits that the FA
Act should retain the position where only “financial advisers” in the new regime (currently
known as AFAs) are able to provide full Investment Planning Services.

ANZ further believes that the self-regulation model under the QFE licence regime (which
sets out the minimum standards for behaviour and requirements QFEs must meet in relation
to regulating the sales behaviour of its staff) is appropriate and should remain. Essentiaily,
regulation should focus on the behaviour of the QFE and its employees, rather than
attempting to regulate the activities it undertakes using different product and advice
categories in the FA Act.

4., The FA Act needs to be future proofed, particularly for emerging digital
technologies which will alter the way advice is provided to large numbers of
consumers

Recommendation

The FA Act should recognise that delivery of financial advice via digital technologies is an
important component of the future of providing financial advice to the mass market. The FA
Act should require the entity responsible for the delivery of the advice to clearly articulate
the parameters of that advice.

The digitalisation of financial advice (“*robo-advice”) is highly likely to be part of the New
Zealand financial market landscape and provides an opportunity to provide financial advice
to a large number of consumers. The FA Act should recognise the electronic delivery of
advice and require the entity delivering the advice to meet ethical standards in the provision
of the tools that deliver the advice (for example, due care and skill must be exercised in
creating the algorithms that produce the advice outcomes). The entity should also be
required to be transparent about the use of the tools, for example, by including prominent
statements about the advice not replacing the need to speak with a financial adviser when a
consumer requires their particular financial situation or goals to be taken into account.

ANZ’s view is that promoting and protecting the use of digital tools and services (such as
robo-advice) in the FA Act will assist with alleviating other challenges found in the industry,
including conflicts, commissions and confusion from the advisers about what can or cannot
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be said. The expectations of customers who utilise such digital tools and services are also
likely to be clearer because the parameters of what those tools and services can (and
cannot) deliver will be required to be clearly articulated.

5. An appropriate transition period should be provided

Recommendation

The effective date of amendment legislation should be 2018, with appropriate
grandfathering provisions provided in the transition period.

The review of the FA Act falls in the middle of a period of sustained, sweeping and complex
reform of banking and financial services regulation (for example, consumer protection and
financial market and conduct regulation). Appropriate transition time needs to be provided
to financial market participants and individuals involved in the provision of financial advice.

This will allow those participants and individuals to understand their new requirements, and
embed compliance practices stermming from any structural changes to the FA Act. The
effective date of amendments should be in 2018. This also allows for existing regulatory
reform to be fully implemented prior to having to make further changes under the FA Act.
Grandfathering during the ftransition period is also required, in particular, to aliow
individuals wishing to complete qualifications and requirements necessary to be authorised
as financial advisers to achieve this, without eliminating them from the market.
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