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Responsible Lending Requirements for Consumer Credit Providers

Portfolio: Consumer Affairs

On 13._1; Octoﬁer_ 2011, following reference from the Cabinet Business.-Commjtté_:e,- Cabine:

Backgmund

1
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noted that in September 2009 the Cabmet Economm Gmwth and hlfrasn'ucture Committee
(EGI) agreed to the release of a discussmn document entitied Review of the Opemnon of the
C’redzt C’ontmcrs and C(msumer Fi mance Act 2 003 [EGI Mm ({)9) 20/ i 1}

noted that on 5 October 201 1 EGI conmdered a submlssmn on pmposed changes to the
Credlt Contracts and Consumer Finance Act 2003 (the CCCFA), and invited the

Minister of Consumer Affairs to give further consideration to the proposals and to submit a
revised paper which:

2.1 mcludes further adwce on Whether takmg more. enforcement actlon in respect of
those credit providers who are not registered, as reqmred under the Financial Service
Providers (Registration and Dispute Resolution) Act 2008 would be sufﬁc:ent to
address irresponsible lending issues; : :

2.2 takesa broader appreach to the proposcd Responsible Lending Code;

[EGI Min (1) 22/31

lmte_d that th’ere ha_s been reform of the financial sector over the last four years which has
significantly changed the regul_a_tion of financial investments and advisers, but has only had
a marginal effect on credit providers;

noted that the CCCFA is the prime legislation applying to consumer credit contracts; -

noted that following concerns that the CCCFA is not providing adequate consumer
protections against unscrupulous lenders, a Financial Summit was held on 11 August 2011
to identify actions to address irresponsible lending leading to problem debt;

noted that there was consensus amongst the participants at the Financial Summit supporting
the need for responsible lending regulation and the enforcement of registration requirements,
alongside non-regulatory industry imitiatives and the promotion of financial hiteracy;
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Responsible lending

7 noted that a package of initiatives has been developed to address T esp@ns;ble lemimg and
to promote the respansxble prs:)vz sion and managemeni of consumer credit arrangements

8 agreed to amend the CCCFA to:

81

8.2

8.3

8.4

add anew respenm‘ble Iendm g pwpose to sectmn 3 and pnnmples that exermsmg the

care, dlkgence and skﬂl ofa fespﬁnmble lender before aﬂtermg mto and thrgughout

the maﬂagemen‘t (}f a consumer credlt contract or lease mciudes

811 credlt offered must be reasonab]y expected to meet the nﬁ’:eds or purposes
of the bormwer {similar Ianguage to the Consumer Guarantees Act 1993
services. guarantee) e AR : :

8.1.2 the borrower must be reasenably expected to repay the loan w1thout
substantial hardshxp,
8.1.3 the Iender muSt be horiest and transparent in dealing \ﬁth the borrower;

provide for the issue of a Code of Responsfbie Lendmg (the Code) that sets out the
types of prac‘uces that are accepted as meetmg the prm(:lples of responSIbIe 1end1ng,

'prov1de that not 1endmg responsﬂ:)ly in accordance w1th the Code or the prows:ons of

the Credit (Repassesswn) ‘Act 1997 is grounds for the regulat()r t(} seek'a Court
Order under section 108 of the CCCFA sothata person may be prohlbzted from
prov:ldmg credit contracts or leases (and have their re gistration cancelled under the
Financial’ Servme Providers (Reglstratlon and Dlspute Resolution) Act 20(}8 (the
Financial Semce Pm"mders Act)); -

provide that the regulator can impose conditions on the renewal of the registration of
a credit provzder under the Financial Servxce Prowders Act 1f af’ter formal wamning,
a prowder has not comphed w1th the Code '

Contracts w1th unreglstered pmv;ders

9 noted that credit providers are required to be registered under the Financial Service
Providers Act, but that there is evidence that not all third-tier lenders are reglstered.

10 agreed to amend the CCCFA to provide that borrowers will not be liable for the costs of
borrowing (mterest Tfees, and penalties) that would otherwise be owed'to a credlt provider,
that are incurred while that credit provider is not registered as a financial service provider as
required by the Financial Service Providers Act;

Credit advertising

i1 noted that irresponsible advertising messages targeting vulnerable, lower socio-economic
borrowers are contributing to problem debt;

12 noted that the Financial Advisers Act 2008 requires that advertising by financial advisers
must not be misleading, deceptive, or confusing;
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agrecd o amcnd thc C{ZCFA tc prowdc that

crccht advemsmg mus:i nct be mzs%eadmg, dcccptlvc or confusmg, a;nd must comply
w1th any rcqcircm cnts of ihe Ccdc - :

thc rcgulatcr also has powcrs to pmhﬂnt advcrtlscmcnts 1f they are- mlslcadmg_, and

togive dlrccﬁcns to crcdit prcvzdcrs 1f' thcy faﬂ 1:0 comply mth thc advcﬂlsmg

it rcqmremcntc of the Ccdc

a}l advcmscmcnts for crcdit (mciudmg gocds fcr salc on crcdit) carry thc crcdlt
prowdcr s registrauon number and the name undcr Whmh thcy are rcgisicred on the

Fmanczial Scrvzcc Prcwdcrs chistcr

noted that the | purposes of thc CCCFA include the dlsclosurc of adcquatc mfcrmahcn undcr

i ﬁconsumcr crcdlt contracts, consumer lcascs and buy-"back transactions of land: (“credu =

: 'arrangcmcnts ) to allow consumcrs to compare prcducts and tc bc wcli—mfcnned before
makmg contract commﬂments SRR T

13
1321
13.2
133
Di's.r':icss:u're
14
15
16

17

189696vi

noted that although thc CCCFA rcqu1rcs lendcrs to disclose Sp601ﬁ0 1nfcnnat10n about the
credit arrangemcnt thcre are problems wﬂ;h thc tzmmg and content of thc dlsclosu;re that
- compmmlse thc purycses of the CCCFA R S

agreed tc add to the CCCFA that the form and ccntcnt of dlsclosuxc requlrcments may be
prescnbcd by regulatlon RN

agrecd to amcnd thc dlsclosure rcqulrements for credlt arrangements m thc CCCFA to:

17.1

17.2

17.3

17.4

17.5

17.6

require that thc full contract key 1nf0rmat10n and. tcrms of any credﬂ-reiatcd
imsurance prcducts or extended warranty arranged by the lcnder are d1sclosed before

the contract is signed;

rcqulre that the key information includes mformatlon about access to dispute
resolution and the hardshlp provisions;

require that any goods over which: sccunty is taken must be spcmﬁed in the contract,
and the goods that are prctectcd on- bankmptcy under the Insolvency Act 2006 are
also protected from secured creditors (e. g. tools of trade, necessary household
furniture and effects, and a motor vehicle up to the value of $5,000), except if the
credit contract is for the purchase of the item;

provide for the standard terms and conditions of a lender’s credlt contracts to be
avallablc on thc Icndcr s wcbsﬂc cr on request by a consumer

require the particulars of all credit arrangement variations (cvcn if they reduce a
debtor’s obligations) to be provided to the debtor in writing;

delete the detailed “staternent of the right to cancel” in Scheduie One (which will be
replaced by a plain English statement in the amendments proposed below);
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18 directed the Ministry of Consumer Affairs (MCA) 1o prepa:f'e amendments to the Credit
Contracts and Consumer Finance Reguiatxens 2004 to provide for standard forms to be used
for chseiosm“e of the key information of'« censumer eredlt eentracts ‘Wlﬂf{m $ix months of the
passage of the CCC}*A amendments : SRR R o

Qee!mg c;ff pennd

19 noted that the CCCFA pmwdes for a three workmg day coehng off penod for credlt
_ .arrangements but tha.t et’her eonsumer Iaw is mevmg te a ﬁve Wezkmg day coo]mgweff
: :pemod : : SR Gt : :

20 agreed to amend 'the CCCFA to prov:de that consumers have ﬁve mstead Of ihree workmg '
days to caneel a consumer eredﬁ arrangement :

Fees
21 agreed to amend the CCCFA to remeve the uncertamty coneemmg the pnnmples fer the
. provisions concerning. reasonable fees under. consumer credit contracts,: and 10 provide for
the Cede a.nd the new dlsclosure requlrements to cover rea.sonable fees ' -

Hardshlp

22 ' noted that the CCCFA 1ncludes hardshxp promsmns under wlnch e(}nsumers may request a
change to the te:rms of a consumer credit confract if the consumer has an unforeseeable '
-change in eircumstances (e g 111ness Ioss of employment) and is not in defauit or over their
credzt 111n1t Lo TR

23 noted that requests under the hardshlp provisions are assessed and approved at the
discretion ofthe lender and that- any agreed contract vanatmn does not reduce the overall

amount due under the oontraet
24 agreed to am-end the CCCFA to:

24.1  provide that debtors can make an. applicatlcm under the hardship prov1s:ons if they
have been in default for less than two months; o

24.2  require the written acknowledgment of receipt of hardship applications within five
Workmg days that outhnes any further informatien needed to process the application;

24.3 reqmre lenders to make a demsmn ona hazdshlp apphcatlen Wlﬂnn 20 working days
of receiving the appilcatmn or f;om when the lender received any further
information requested from the debtor;

244  provide thatif a lender does not make a demsmn on a hardship application within
20 Workmg days, the debtor may apply to the Dzsputes Tribunal or Court to vary the
credit contract as it sees fit;

245 preclude the charging of application fees or imposing other obstacles for hardship
applications;

24.6  preclude the charging of penalty fees and/or penalty interest while hardship
applications are being considered;
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24.7  require lenders to advise applicants of the reason their hardship application was
declmad a:ﬂd of thelr nghi of review;

Oppresswe ccntracts

25

26

27

28

?noted that the CCCFA mcludes ﬁle afbxilty f@r borrowers or the reguiator to apply te the
Courts for. appress:tve Cl‘ﬁdit contracts to be re- Gpened anci modified, but that there is no
evidence that the oppression remedy has been pmmdmg effecuve protection from _
unscmpulous Ci’ﬁdltOI‘S : : o

agreed 1o amcmd the test for Oppresswe credit contracts in the CCCF A t0 prowde that the

"'Courts mus,t have regard to Spec;ﬁc consumer protectlon factors When con31denng whether a

consumer credlt contract 15 oppressive, mcludmg the lender’s responmbie 1endmg
obllgatlons

agreed that dlspmportxonate enforcement and recovery actions by credltors agamst S
consumers is one of the factors that the Courts must have regard to m decldmg whether the
exermse Qf a nght or a power under a consumer credit contract is oppresswe R

agreed that the 1egnlat0r has: the abxhty 1o apply to the Court for an order re~opemng ali or
any of a class of a credltor s consumer credit contracts that are fmmd to be eppresswe .

Momtonng and enforcement

29

36

agreed in pnncaple subject to paragraphs 30 and 31 below to the further 111V63t1g&t101’1 of
the Financial Markets Authority (the FMA) being the regulator responszble for memtomg
and enforcement of the CCCFA and monitoring of credit repossession practmes under the
Credit (chossessmn) Act 1997, . :

dlrected MCA to consult the Treasury the Minmistry of Economic Development the
Commierce Commission, and the FMA on the proposal that the FMA have regulatory
resp@nsabﬂxty for the CCCFA and the Credit (Repossession) Act 1997, any transitional
arrangements and financial implications;

Report back

31

directed MCA to report to EGI on outstanding issues, progress with the drafting of the
Consumer Credit Law Amendment Bill (the Amendment Bill), the ouicome of any further
consultation (which may include consultation on an Exposure Draft Amendment Bill) and
the timetable for implementation, by 31 March 2012;

Legislation

32

33

34

189696v]

noted that the Amendment Bill has a category 4 priority on the 2011 Legislation Programme
(to be referred to a select committee in 2011);

invited the Minister of Consumer Affairs to issue drafting instructions to the Parliamentary
Counsel Office for the Amendment Bill to give effect to the above decisions;

agreed to the release of an Exposure Draft of the Amendment Bill to allow for consultation
on the proposed detailed responsible lending provisions;
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Publicity

35 noted that the paper under CAB (11) 620 the carrespondmg nunutc and the Reguldtory
Impact Statement Wﬂl be published on MCA’g Webszcte a,t an apprﬁpnate ’ame

36 n_;u_t_e_gi .thgzt _-a;_press- release m_ay be ma_,ds on the main _61_sments of f_:he abﬂve d@cl_smns,

' Secretary ofthe Cabinet .. o Reference: CAB(11) 620

Distribution:
ane Mzmster _
Chief: Executlve DPMC
Duector PAG, DPMC
M:mstcr of Fmance L
Secretary {0 the Treasury
Minister of State Services :
St.ate Semces Comm:ssmner : L
Chief Executive, MED' (Conmlerce)
Head; Mmlstry of Consumer Affmrs _
Associate Minister of Finance: (Hon Steven Joyce)
Minister for Social Development and Employment
{Chief Exec:utwe MSD ' P
M:mster of Eabour. . . ..
Secretary of Labour o
Minister of Maori Affairs
Chief Executive, Te Puni Kokiri
Secretary, CBC
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