Submission on Buy Now Pay Later: Draft Credit
Contracts and Consumer Finance Amendment
Regulations 2022

Your name and organisation

Name
Andrew Henderson (Manager) and Charlotte Whitaker (Assistant Manager)
Organisation (if | Dunedin Budget Advisory Service (DBAS)

applicable)

Responses

Do you have any comments on the definition of BNPL? Are there contracts that should be caught,
but are not? Are there contracts that shouldn’t be caught, but are?

We are concerned that the definition only captures ‘third party’ lending arrangements and
recommend that the definition is broadened, or a strong general anti-avoidance measure also be
introduced. These actions should be taken to prevent issues such as large retailers easily
replicating this form of lending and associated harm within a direct loan offering, ie, setting up
their own version of BNPL within their business model.

In Australia, Westpac is launching ‘PartPay’, allowing credit card users to split purchases into an
initial instalment and three fortnightly payments to follow.

Currently, and has always been the case, Telecommunications retailers and TV shopping channels
are not included in this or the CCCFA definition. This needs to change immediately. The harm this
loophole causes is significant. These companies offer goods on credit, do not do affordability
assessments and the amount of harm we see to whanau due to this is chronic and escalating.
Often these good are well overpriced compared to other retailers and seem to prey on those who
can least afford it. These credit providers need to be included in the CCCFA to stop the financial
abuse they are getting away with due to this loophole.

Please note these screenshots — one from 2degrees and the other from JBHIFI which seems to be
perfect example of the price disparity. Although as 2Degrees does not have to disclose the total
cost of borrowing, you will need to work this out for yourself.
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This budget worksheet for a whanau of 3 adults and 3 children. The debt spiral is clear. C mobile
phone contracts are debilitating and the family is still paying off a debt collector for a previous
mobile phone purchased and in arrears. You will notice there is also a BNPL debt at a debt
collectors as well as 2 current ones. (please note some figures and titles have been handwritten to
give an understanding of the expense without putting anonymity into jeopardy)
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» budgeting information
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A classic example of this loophole is the TV shop. As they are not included in the CCCFA, no
potential customer knows the actual cost of the product (or the total cost of the credit, incl
postage, returning goods etc) as they do not have to disclose this.

https://www.youtube.com/watch?v=0e0IlgVBgKRQ

The most common examples we see are mobile phone purchases from the likes of Spark,
Vodafone, 2deg etc. No affordability or suitability checks done with the consumer leaves the
borrower vulnerable and open to be offering an upgrade of what they initially thought they
wanted. Alongside this is the total debt spiral debts like this cause, as clearly seen in the above
budget worksheet from a whanau we are working with.

Aotearoa needs the safety of all credit providers (whether they charge interest and/or fees) to be
included in the CCCFA. Detailed affordability assessments should always need to be completed to
ensure the economic safety to our community.

Should the credit providers not be included in this Act, we will be right back here again in 18
months playing whack a mole with these and other providers who will pop up after having
changed their model to fit within yet another loophole not addressed. Now it the time to make
this Act robust.

Community ethical lenders — Nga Tangata Micro Finance, Good Shepherd, Moray Foundation
Trust, do affordability and suitability assessments. This is best practise on their behalf and it helps
to ensure the ethical lending model is sustainable. Knowing people can afford the repayments is
just common sense if you want to get your money back.

This whanaus’ budget worksheet shows they are in mortgage arrears, rates arrears, Doctor
arrears, no longer can pay for insurances and, as they now in an ever increasing debt spiral, cant
pay their debts at debt collectors. However they were still able to get a BNPL account due to no
regulation.



https://www.youtube.com/watch?v=0eOIgVBqKRQ

budgeting information

Case 1: Opened 08 Nov 2022 OPEN

Session 2: 07 Dec 2022

Main budget

_ o B WeRLM SUBTO

Part-time wages/salary . $800.00 per
800.00 every 1 week ‘
Minimurm week
Part-time wages/salary $700.00 every 1 week $700.00 per week
Working For Families $125.00 every 1 week $125.00 perw

$1625.00

per week

Total Income

REPAYMENT: Ministry Of Justice (MOJ) $26.00 every 1 week $26.00 per week
REPAYMENT Bank CW\:"‘\%Q%@) $481.90 every 1 week $481.90 per week
REPAYMENT: New Zealand Transport Agency (NZTA) $0.00 every 1 week $0.00 per week
REPAYMENT: Bank (?QI‘SOV\CK\ \mb $35.00 every 1 week $35.00 per week
REPAYMENT: Mobile $0.00 every 1 week $0.00 per week
REPAYMENT: BNPL $50.00 every 1 week $50.00 per week
REPAYMENT: | TO*QS $0.00 every 1 week $0.00 per week
REPAYMENT: New Zealand Transport Agency (NZTA) $0.00 every 1 NEEE $0.00 per week
REPAYMENT: Medical Centre $25.00 every 1 week $25.00 per week
REPAYMENT: GEM Finance (GE Money) $0.00 every 1 week $0.00 per week
REPAYMENT: Collection House $25.00 every 1 week $25.00 per week
Groceries - General $250.00 every 1 week e O‘(if‘)i
Petrol $50.00 every 1 week $50.00 per week
Diesel $100.00 every 1 week $100.00 per week
Ligour $40.00 every 1 weelk $40.00 per week
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Debt Schedule

Date 14 Feb 2023
Financial Mentor

Clients name

Case 1: Opened 08 Nov 2022

Session 2: 07 Dec 2022

Main budget

CREDITOR NAME STATE ARREARS REPAYMENT RATES

Ministry Of Justice
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e $80.00 $80.00 $0.00 every 1 we
Old Contracts
e BNPL $0.00 $50 ¢ 1
(o -\
0 N C \\ $0.00 v 1
Rates Arrears TBA
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© $570.65 $570.65  $2500  every 1
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@ Money) $10,000.00 $0.00 $0.00 every 1 week
m Collection
. $3 30 1
Bank ‘

Total arrears $9067.42




We do not support the definition capturing deferred payment from services where there are no
additional costs to whanau at all, including for late payment.

https://www.stuff.co.nz/business/300414411/consumer-shoppers-paying-10m-in-
buynowpaylater-late-fees

Do you have any comment on the proposed threshold of $600? Should the threshold be
higher than $600? Lower? Why?

$600 is a ridiculous figure to come up with. We understand this was taken as an average of the
amount spent on BNPLs. This does not mean this figure is safe for consumers. S600 appears to be
plucked out of the air. This figure needs to be zero.

When applying for a credit card, a car loan etc, there is no difference between applying for either
$60 (a bank overdraft), $600, $6000, $60,000 or $600,000 (a home loan). Why should the BNPL
and other no interest lending be treated differently? They all have the very real capability to cause
irreversible harm if not done responsibly.

S600 is not safe, no figure except zero is safe. All lending needs to have the proper checks and due
diligence completed to ensure safety for all.

As the BNPL model clearly shows, the majority of the profits gathered are made by missed or
deferred payments. This opportunity to make changes to this type of predatory behaviour,
preying on those who can least afford the lending or understand the consequences, is now and we
urge you to make it happen. Our records show BNPL debts first starting negatively impacting on
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our community in 2019.

Of course $600 owing over 6 weeks from a beneficiary or lower or minimum paid wage earner is
going to adversely impact that borrower. That’s $100 per week that person will not have for food,
power, etc. None of our clients we work with have a spare $100 per week to be taken from their
extremely modest income.

Where would that $100 per week come from this persons budget worksheet we are working with?

- _ budgeting information

Case PEN

Session 1: 15 Dec 2022

Main budget

$353.00 eve vee $353.00 p

$353.00 per

Total Income

PR
AYMENT: Work and Income $20.0 every 1 week

week

REPAYMENT: Wo

‘\A(\(\if\a $10.00
$80.00 every 1 weel $80.00 per weel
$79.00 every 1 el $79.00 |

$2 1 k
Total weekly expenses $271.50 per wee

car insurance $185.21 every 3 months $14.25 per week
$40.00 every 1 month $9.23 per we
54
i
Wheelie bir $17 $4.05 pe
Total monthly expenses $34.26 per weel
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15 Feb 2023

The full affordability assessment requirements of the Credit Contract and Consumer Finance Act
regulations should apply to all Buy Now Pay Later lending and other lending not captured in the
CCCFA (TV shopping, Tel Co’s, etc). Full application would prevent the known harm caused by
outright unaffordability on a single loan.

Full application would also address the well-known harm that is caused by substantial hardship
from the culmination of multiple loans from separate providers. The multiple loans issue could
otherwise continue where each loan is permitted when below a set threshold.

This proposal is not clear. Is it one provider only being able to offer $600 credit to a borrower or is
it the total of all BNPLs equalling $600 owed by the borrower? $600 to 5 individual BNPL providers
=$3000! Either way it is oppressive, unfair and irresponsible with no thought to communities and
whanau.

What do you consider the financial impact of a $600 threshold would be?

We consider a $600 threshold would continue the blatant harm seen from these loans, especially
for people on low incomes where repayments will often default or cause substantial hardship. We
reiterate our recommendation in response to Q2 for this reason.

Not only does having unaffordable BNPL cause harm now, but it also strongly negatively affects
future credit opportunities. We see many clients who cannot get rental properties, power and
other credit due to their previous BNPL defaulting and ending up at debt collectors. We notice
most major banks now specifically ask whether BNPLs are being used, by potential borrowers.
See budget worksheet in Q1 for BNPL sitting with debt collectors.
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Aside from the dollar amount, do you have any comments on how the threshold is drafted in
regulations 18I(1) and 18I(2), or the exemption condition requiring comprehensive credit reporting
is drafted in regulations 18I(3)(a) and 18I(3)(b)?

In our experience, we repeatedly see clients who do not see BNPL as debt.

It dangerous and prohibitive to building financial capability for many of our clients who use BNPL
and do not think of it as debt.

A credit report does not show a client not buying enough kai each week as they are over
committed with BNPL debt.

Credit reports only show default payments and credit limits, not money owing to other creditors,
whanau, how much is being spent on kai, adequate insurance cover, whether the car is legal
(warrant, rego etc), how many tamariki, and many other commitments.

We have a systemic issue with credit reporting in Aotearoa because we have 3 credit reporting
agencies and creditors have the choice on which one to report to. This also causes a real problem
when gathering reports as, to have the fullest picture from a credit report (which are flawed
anyway) the creditor will need to access all 3 agencies. This costs the creditor money which of
course are passed onto the borrower, if in fact the creditors actually does it. We only need 1 credit
reporting agency.

All creditors also need to be obliged to positively report so this becomes an incentive for the
consumer and shows a clearer picture than what is shown currently.

We do not support the threshold approach. Please see our above response to Q2 and our
response to Q10

Should regulations 4AC-4AN apply to BNPL? Why, or why not?

The full affordability assessment requirements of the Credit Contract and Consumer Finance Act
regulations should apply to all Buy Now Pay Later loans and other interest free lending as
previously stated. Full application would prevent the known harm caused by outright
unaffordability on a single loan.

Full application would also address the well-known harm that is caused by substantial hardship
from the culmination of multiple loans from separate providers.

As you can see from the budget worksheet and debt schedule below, BNPL is fast becoming a way
of life for many in Aotearoa, with no regard to harm.
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Debt Schedule

Date 15 Feb 2023
Financial Mentor

Clients name

Case

Session 1: 30 Sep 2022

Main budget

ORDER CREDITOR NAME STATE REPAYMENT RATES

conﬁc‘(d‘ $1337.78 $45.00 $15.00 every 1
& Conoc%O» =2 5

ColleXoT R -

Zip

Zip

o $51.00 $0.00 $17.00 every 1 fortnight

(8] $90.00 $0.00 $20.00 \ 1 fort

Total arrears $45.00

Total debt owing $3149.17




; budgeting information

Case 1: OPEN

Session 1: 30 Sep 2022

Main budget

Full-time wages/salary $1565.00 every 1 fortnight $782.50 per week

$782.50 per

Total Income

Vape $30.00 every 1 week

Gym $20.00 every 1 week $20.00 per week
Lunch $30.00 every 1 week $30.00 per week
Total weekly expenses $80.00 per week

fortnight $7.50 per week

REPAYMENT:'DGB\ cotlecAe™ $15.00 every 1
Ra‘)m/MENTlDeb\’ CO“‘(J\'({ $10.00 every 1 fortnight $5.00 pe

REPAYMENT: RML $0.00 every 1 fortnight $0.00 per week
REPAYMENT: Zip $26.00 every 1 fortnight $13.00 per we
REPAYMENT: Zip $70.00 every 1 fortnight $35.00 per week
REPAYMENT: Zip $25.00 every 1 fortnight $12.50 per week
REPAYMENT: Zip $17.00 every ! fortnight $8.50 per week
REPAYMENT: Zip $30.00 every 1 fortnight $15.00 per week
Groceries - General $330.00 every 1 fortnight $165.00 per week
$240.00 p

Board - includes power, internet, gas $480.00 every 1 fortnight

week
Petrol $180.00 every 1 fortnight $90.00 per week
Interloc $180.40 every 1 fortnight $90.20 per week
Total fortnightly expenses $681.70 per week
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?Q\‘S)v\ ct\ q&\ oo Y\(\'J

¢Q
Total monthly expenses $80.77 p [
yearly expenses $117
$960.17
Total Expenses
Total Available ~PN77.0/7 pe

Financial Mentor Signature

Financial Mentor Name

Client Signature
Data

15 Feb 2023

This budget has been prepared for the Client above from information supplied by them. The information has not been verified and no responsibility is accepted for its
accuracy. The budget has been prepared on request by the above Client and is prepared for their purposes only. Neither the Adviser nor the Service accept any
responsibility to any other person(s) or organisation(s), on any grounds whatsoever, for the accuracy or otherwise of this information

Principles led requirements did not adequately protect whanau in the previous credit law regime.
Such an approach could lead to inconsistent consumer protections rather than clear pathways
away from hardship when unaffordable loans are made by Buy Now Pay Later lenders.

We welcome BNPLs and similar, to be included in the CCCFA as this gives the consumer rights and
protection, and also a clear pathway for dispute resolution which, at present, is non-existent.
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What would the impact be of applying regulations 4AC-4AN on BNPL lenders and consumers?

Applying these regulations in full would give clear mechanisms for whanau to realise consistent
consumer rights and would enable clear guidance for lenders on how to lend responsibly.

Retailers would no longer be able to offer easy, no questions asked, credit. BNPL providers and
other no interest lenders, would have to behave responsibly and consumers would have all the
protections they are entitled to.

Just a minor but important point we make here is the lack of contact details supplied for some
BNPL providers. Sometimes it is only possible to contact a provider through the online portal the
client has access to. This is not helpful and in fact, prohibitive, to consumer advocates.

If regulations 4AC—4AN do not apply to BNPL, what guidance (if any) should be given to BNPL
lenders through the Responsible Lending Code about compliance with section 9C(3)(a)(ii) of the
CCCFA?

These regulations need to apply. The RLC is only a code, not regulation and as such, is not
enforceable, useful like a wet bus ticket.

The talk of BNPL self-regulating is disturbing to us as there needs to be transparency,
accountability and independence from the regulator. Not profit driven, but consumer protection
driven.

Do you have any comments on the drafting of regulations 18I(3)(c)?

Buy Now Pay Later lenders and other no interest lenders, need to be required to disclose details of
payments amounts, due dates and fees for late payment for all loans as per all other credit
contracts. How else is a consumer to know their obligations?

In recent times, part of our mahi has been supporting clients in discovering when their BNPL
payments are due, how much is left owing and what the total cost was. We find this oppressive
and clients feel overwhelmed and disempowered.
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In our experience, BNPL users are focused on the available credit to them, not the debt owed by
them. This is not building financial capability.

Afterpay, for example doesn’t clearly show a client on their online app, how much is owing, but
shows plenty of advertising based on the clients’ previous spending habits. This is not responsible
or ethical.

Do the BNPLs providers get paid to have all the advertisements on their apps to lure clients into
buying them? Yes they do. These advertisements obviously would be captured in the CCCFA to
give the consumer advertising protection, putting a stop to this click bait practise.

Are there other CCCFA requirements that should be adjusted or exempted for BNPL? If so, what
would the impact be of applying current CCCFA requirements? What would the benefits be of
adjusting or exempting from them?

We say no exemptions. BNPL is like any other credit product and should be treated as such. The
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harm this disruptive fintech model has caused to whanau in the very short space of time it has
been in Aotearoa harks back to the loan shark days. As previously stated, our records reflect BNPL
debt our clients have incurred commenced as far back as 2019. Previous to this, the most
damaging financial products were unregulated shopping trucks and high cost lenders. When these
models of lending were regulated, BNPL filled the loophole left. Unaffordable mobile phones
purchased on credit and other no interest lending have always been an issue and completely
under the radar.

Do you have any other comments or suggestions for the drafting of the regulations?

Needs to be regulation not Responsible lending code.

Do you have any comments on when the regulations should commence? Please provide reasons
for your answer.

No BNPL provider (or any other no interest lenders) should give any more credit to their existing
customers until such time as the consumer has paid off their total balance owing. Then the
provider and borrower will be able to confidently complete all required affordability and suitability
checks.

Other comments

There are issues with the way in which some Buy Now Pay Later lenders extend unsolicited
increases to total credit limits that could lead to substantial hardship. If not otherwise
addressed through the regulations (such as through our recommended approach in response
to Q2) we also see this as a potential gap that needs to be specifically addressed in the
drafting.

An example of this is a client who is working with us to alleviate her dire financial situation.
Each time she makes a payment onto her BNPL account, she contacts the provider and asks
them to reduce her total credit available. We are so proud of the many clients trying to do
this. However, it does not work as the BNPL providers totally disregard the clients’” wishes for
a reduced credit limit and actually increase the limit as the clients as ‘good payers’. This is
another form of oppression and predatory lending practises in our view.

We believe that the BNPL business model is flawed. Giving interest free unsecured credit to
consumers is a very risky business. We are already seeing BNPL businesses collapse. The BNPL
sector needs to be saved from itself so that investors are also protected
https://www.stuff.co.nz/business/131258269/laybuy-how-one-companys-share-price-fell-

from-2-to-3c

In Australia, where BNPL closely mirrors what is offered in New Zealand to consumers, ASIC
and AFCA are backing stronger regulations for BNPL and we would like to see the same in
New Zealand. https://www.news.com.au/finance/business/other-industries/asic-afca-
back-stronger-requlations-for-bnpl-industry-as-4000-complaints-lodged/news-
story/2449a5e3fa94cdbdabf7a9807196e429

For Aotearoa to be a sustainable society we all need to be living within our means, hopefully
putting some money aside for emergencies, retirement, house/vehicle maintenance, whanau
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commitments, etc. Unregulated BNPL is not contributing to building the financial capabilities
of New Zealanders.

*All budget worksheets and debt schedules included in this submission are from actual clients
our service is working with and all care has been taken to protect their anonymity.

20



	Your name and organisation
	Responses
	Other comments

