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10 March 2023  
 
Consumer Policy 
Building, Resources and Markets 
Ministry of Business, Innovation & Employment 
PO Box 1473 
Wellington 6140 
New Zealand 
 
By email: consumer@mbie.govt.nz  
 

INTRODUCTION 
This submission on the draft Credit Contracts and Consumer Finance (Buy Now Pay Later) Amendment 

Regulations 2022 (the BNPL Regulations) is made by Laybuy, Zip, and Afterpay.  Together we make up 

approximately 90% of the Buy Now Pay Later (BNPL) industry in New Zealand.  We have each actively 

participated, individually and as a group, in the consultations leading up to the publication of the BNPL 

Regulations.  As a sector, we have always supported regulation that will ensure good consumer 

outcomes.  

The best consumer outcomes will result from regulation that: 

a) is fit-for-purpose and reflects how BNPL products actually work compared to traditional credit; 

b) addresses specific consumer harms through strong consumer safeguards and protections;  

c) is supported by evidence and robust data; 

d) enables innovation and competition in the market for the benefit of consumers and businesses;  

e) promotes financial inclusion and access to low-cost and low-risk credit;  

f) enables new technology and digital-only businesses and processes; and 

g) ensures that any compliance burden is proportionate to the associated risks so that it does not 

unnecessarily hamper innovation and competition.  

The intention of our submission is to achieve these objectives through the design and implementation of a 

BNPL regulatory framework that is adaptable and sustainable in the long-term. Taking the time to get this 

right will ultimately better support nearly one million consumers (with a strong focus on those who are 

vulnerable or facing financial hardship) and the tens of thousands of businesses we support each day.   

Our submission provides New Zealand-specific as well as global insights from our experiences working 

with governments, regulators, consumer advocates and other policy makers on regulatory design. We 

want to continue working with the Government and the Ministry of Business, Innovation and Employment 

(MBIE) to achieve the best long-term outcomes for our customers – giving them choice, confidence, and 

the capacity to support their financial wellbeing and achieve their financial goals. 

It was acknowledged in the Cabinet Paper from the Minister of Commerce and Consumer Affairs 

proposing the BNPL Regulations (BNPL Cabinet Paper) that BNPL benefits consumers, businesses, and 

the broader economy. It follows that a proportionate approach needs to be taken to ensure New Zealand 
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does not sacrifice these meaningful benefits. Based on the current proposal, we are concerned that the 

right balance has not been struck.  

In order to advance an approach that will benefit consumers, there is value in forming a working group 

with members of MBIE, the industry, and financial mentors to progress this.  The aim of the working group 

would be to ensure the regulation is targeted at customer harm without having a negative impact on 

financial inclusion and the wider economic benefits BNPL provides, particularly to smaller retailers. 

While it is our preference that a working group be established to work through these issues, we provide 

the following submission to provide some detail around why we consider this to be necessary.   

We would also like to assure MBIE that we have taken the risk of customer detriment very seriously. The 

industry has moved quickly to address these challenges, including the issue of consumers obtaining 

multiple BNPL accounts when they may be in financial hardship. As an industry, we have begun rolling out 

PayWatch, a solution that provides individual BNPL providers oversight of a customer's BNPL arrears 

profile.  This is a world-first initiative and one that directly addresses the risk of multiple BNPL accounts for 

those in financial difficulty, without undermining the positive features of BNPL products.  

As an industry, we strongly support regulation that focuses on generating strong consumer outcomes and 

that enables innovation and initiatives like PayWatch, which represents significant strides for an emerging 

and nascent sector.  It is important to ensure that the time is taken to design the right regulatory 

framework. Moving ahead with a compromised approach will ultimately harm consumers, negatively 

impact innovation and competition, and damage the economy. 

We also recommend that MBIE takes steps to align its regulatory consultation with the Australian 

Treasury’s review of BNPL regulation. The Australian Government is seeking to introduce tailored 

legislation into Parliament by the end of 2023, which we believe is a reasonable timeframe.  We also 

believe that there are significant benefits from collaborating and aligning our approach with Australia. 

OVERVIEW 

As a first principle, we are concerned with the Government’s approach to introduce regulation to the BNPL 

sector.  The Credit Contracts and Consumer Finance Act 2003 (CCCFA) is designed to protect 

consumers from risks relating to the cost of borrowing and the enforcement of security over consumer 

goods.  Its provisions were drafted in contemplation of credit contracts of large sums that would be repaid 

over years and accrue interest and fees, rather than low value loans which are designed to be fee and 

interest free for the consumer over a period of weeks.  As a result, we have identified numerous provisions 

that we believe do not work when applied to BNPL contracts, and there is a high risk of unintended 

consequences (which we will address later in this paper).  

We believe further consideration needs to be given to adapting the CCCFA so that it is both effective in 

protecting BNPL consumers and proportionate to the risks to those consumers.  
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KEY POINTS 

The key points made in this submission are:  

Proposed BNPL Regulations  

1. No other party covered by the CCCFA is required to participate in comprehensive credit 
reporting. Instead of forcing innovative BNPL companies to participate in a credit reporting system 

that was designed before BNPL products existed, our view is that mechanisms such as open banking 

and industry-specific initiatives like PayWatch can provide a more holistic picture of a customer, and 

ensure that consumers are not unfairly excluded from safe forms of unsecured credit. 

2. A principles-based obligation to make reasonable inquiries into affordability should be implemented, 

along with guidance for BNPL contracts to ensure a proportionate approach to these inquiries, rather 

than requiring credit checks, reporting and additional disclosure as a substitute for those inquiries. 

3. The proposed threshold of $600 should be raised to $1,000. This is because hardship is generally 

easy to address at this level, and this level is easier for consumers to understand.  Below this threshold, 

inquiries should be targeted at the key indicators of repayment difficulties – loan stacking and arrears 

on other BNPL contracts. 

4. Suitability assessments should not apply to BNPL contracts, especially if the contract is not a 

revolving credit contract, as this would require an assessment to be undertaken with each purchase. 

In practice it will achieve nothing – even if it is only done at the outset when the facility is established. 

Instead, a principles-based obligation to make reasonable inquiries into affordability would be sufficient. 

5. Responsible lending principles under the CCCFA are too prescriptive and need significant 

modification to address the low-value, low-risk, and largely automated processes used by BNPL 

providers. 

6. The disclosure requirements under the CCCFA do not work for short-term non-interest bearing 

contracts like BNPL – nor do the remedies for failure to disclose. 

7. The hardship provisions in the CCCFA are not fit for purpose for BNPL, in particular given that in 

most cases the contract with the customer would be complete before the BNPL provider is required 

under the hardship provision in the CCCFA to respond. We have existing hardship measures in place 

that provide flexibility depending on the customer's specific circumstances.  Therefore, hardship is 

better dealt with via regulatory guidance or voluntary codes of conduct. 

The proposed use of regulations  

1. The CCCFA should be amended through an amendment Act rather than regulations, as it was not 

designed, nor is it suitable in its current form, to regulate BNPL products.   

2. Coordination should be conducted with the Australian Treasury’s review of BNPL in relation to its 

consumer credit regime. The Memorandum of Understanding Between the Government of New 

Zealand and the Government of Australia on the Coordination of Business Law sets out principles to 

guide coordination efforts in relation to the advancement of a trans-Tasman single economic market.  
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3. There is a significant disconnect between the content of the BNPL Cabinet Paper and the proposed 

draft BNPL Regulations.  

4. The BNPL Regulations in substance introduce new obligations into the CCCFA. This is outside of the 

scope of matters that should rightly be introduced in secondary legislation. 

In Appendix 1, we set out in detail the provisions of the CCCFA that need to be modified when applied to 

BNPL contracts to ensure they are proportionate and effective at addressing risks to consumers. 

Next steps 

A working group with members of MBIE, the industry, and financial mentors should be established to work 

through a solution. 
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SPECIFIC CONCERNS WITH BNPL PROPOSED REGULATIONS 

CONCERN 1 – AMOUNT OF PRESCRIBED THRESHOLD 

We believe that the proposed $600 per customer threshold for reduced obligations is too low.  Our 
products are low risk – they are simple and easily understood, and costs of borrowing are limited to default 
fees that are capped, so there is no risk of escalating debt.   

Any scalable threshold must balance the need for consumers to access safe, low-value and low-risk credit 
products against the risks to consumers that BNPL products present. There is limited evidence of 
consumer detriment caused by BNPL and the potential for consumer harm is limited. We are of the 
opinion that any consumer detriment experienced is mitigated by the consumer protections that each 
credit provider has instilled into its products. These include pausing accounts at the first sign of non-
repayment and requiring the first instalment is paid upfront in most instances. We also provide generous 
and accessible hardship policies to mitigate the consumer harm that affordability assessments are 
designed to address. Consumers can reschedule their payment dates to a more suitable date, and we 
refer customers to the relevant financial mentors and budgeting agencies that can provide guidance to 
customers with debt problems.  

We believe a $1,000 threshold is more appropriate both in terms of promoting financial inclusion and 
ensuring that consumers are not exposed to a high risk of potential harm. Financial inclusion is achieved 
when consumers have access to safe and low-cost forms of credit. In addition to balancing financial 
access with the low risks of BNPL, determining a threshold must also acknowledge the substantial 
consumer and business benefits our products provide. These are significant, including helping close to a 
million New Zealand consumers save interest and fee costs (relative to credit cards), and benefits from 
delaying payment and allowing for more effective budgeting.  

We also support tens of thousands of businesses to generate new revenue, reduce fraud risk, and 
decrease operating costs. The Economic Impact of BNPL in Australia report published by the Australian 
Finance Industry Association shows that small businesses gain the greatest benefit from BNPL, which is 
important in the current economic climate. We believe that the New Zealand market is likely to be very 
similar to Australia's and setting the threshold too low will adversely impact struggling small businesses. 

CONCERN 2 – DEFINITION OF BNPL CONTRACT 

The definition of "BNPL contract" in the BNPL Regulations accurately describes BNPL arrangements, but 
will result in the CCCFA requirements applying to BNPL providers in a broader range of circumstances 
than other consumer credit contracts.  The BNPL contract definition is not limited to contracts where the 
credit is to be used wholly or predominantly for personal, domestic or household purposes.  We believe 
the BNPL contracts should be limited in scope in the same way as other consumer credit contracts. 

MBIE will also need to consider the different ways our products could be structured to ensure that 

regulation is applied consistently to all BNPL contracts.  The BNPL Regulations and the accompanying 

consultation paper seem to have assumed that all BNPL contracts are structured as revolving credit 

facilities, but this is not always the case. 
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Examples of ways that structuring could affect the application of the CCCFA include: 

a) if the customer account is not structured as a revolving credit facility (which is the case for some BNPL 

products), the requirements to make reasonable inquiries and disclosures before entering the contract 

will be very challenging, but there will be minimal ongoing disclosure requirements; and 

b) if the product is structured as a credit sale it would be designated as a consumer credit contract, only 

to be exempted from the regime under section 15(1)(a), as pointed out in the Commerce Commission 

Submission.  

MBIE will need to work through exactly how it wants obligations in the CCCFA to apply to BNPL products 

and then ensure they are applied consistently regardless of product structure.  This will likely require 

legislative change as this will not be possible by simply designating a BNPL contract to be a consumer 

credit contract. 

CONCERN 3 – AFFORDABILITY ASSESSMENT 

The BNPL Regulations propose an alternative to affordability assessments for BNPL contracts. We 
understand that it is intended to be a proportionate alternative to the current requirements, in recognition 
that the full affordability assessment would be unworkable for our sector. The proposal is split into 
separate approaches for BNPL contracts above and below the prescribed threshold. 

BNPL contracts under the prescribed threshold 

For BNPL contracts of less than the prescribed threshold the BNPL regulations propose to "exempt" 
providers from the obligation to make "reasonable inquiries", on the condition that the provider: 

● undertakes a comprehensive credit check on the customer; 

● participates in comprehensive credit reporting; and 

● complies with additional disclosure requirements. 

We understand that this is intended to be a proportionate alternative to the current requirements, in 
recognition that the full affordability assessment would be unworkable for our sector.  In our view the 
conditions of this exemption mean that this is not a proportionate approach, and it introduces new 
requirements (rather than reduced requirements), which is inconsistent with the Legislation Guidelines on 
what can be addressed in secondary legislation.   

BNPL contracts above the prescribed threshold 

The BNPL Regulations propose that any BNPL contracts of more than the prescribed threshold are 
subject to the principle-based obligation to make reasonable inquiries about affordability but not the 
prescriptive affordability assessment process set out in the Credit Contract and Consumer Finance 
Regulations 2004 (CCCF Regulations).  Our preference would be to adopt the principle-based approach 
for all affordability assessments for BNPL contracts, and for guidance on how this applies proportionately 
to contracts above and below the threshold to be included in the Responsible Lending Code (RLC).   

CONCERN 4 – MANDATORY CREDIT CHECKS AND REPORTING 

Whilst some BNPL providers voluntarily participate in credit reporting, we do not agree that this should be 
made mandatory. We do not believe it is appropriate to mandate the use of a private credit business when 
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this market is evolving and there are, or soon will be, better tools for BNPL to assess likelihood of 
repayment difficulties, such as PayWatch and open banking.  PayWatch has been developed by the New 
Zealand BNPL industry and credit bureau Centrix to provide meaningful, real-time and targeted credit 
information.   

Mandatory credit reporting can also have adverse effects on financial inclusion and would be a significant 
burden on our sector (and no other sectors).  Ultimately, we do not think it is appropriate to introduce 
these requirements. 

We recommend you apply the obligation to make reasonable inquiries and provide guidance in the RLC 
on what a proportionate approach could be for BNPL contracts below a $1,000 threshold.  This would 
create a more flexible approach that could be better targeted to risks of customer harm and adapt with the 
new and evolving market.  We also believe this approach would create better regulatory certainty.  The 
proposed BNPL Regulations exempt our sector from the obligation to make reasonable inquiries into 
affordability of a loan if we obtain a credit check (and meet other conditions).  However, BNPL providers 
would still be subject to the obligation to exercise care, diligence and skill. This would likely require a 
BNPL provider to go beyond simply obtaining the credit check. For example, it might need to consider the 
results and whether there are any circumstances that require further action before providing credit.  This is 
another example of where greater clarity is needed on how the responsible lending principles would relate 
to BNPL products.  
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THE PROPOSED USE OF SECONDARY LEGISLATION  
Following our specific feedback on the proposed BNPL Regulations, we would like to also provide some 

feedback on our more general concerns relating to: 

a) using secondary legislation to deal with matters of significant policy that should properly go through the 

Parliamentary process; and 

b) how many provisions in the CCCFA are unsuitable to regulate short-term credit with no interest or credit 

fees and will therefore be dead-weight regulation with no benefit to consumers. 

CONCERN 1 – THE USE OF SECONDARY LEGISLATION 

The Legislation Guidelines (2021 Edition) published by the Legislation Design and Advisory Committee 

state that the following matters should be addressed in primary legislation that is subject to the 

Parliamentary process: 

a) "matters of significant policy" (such as applying a very onerous regime to an entirely new industry and 

introducing new requirements that could impact whole industries and financial inclusion); and 

b) "the creation of serious criminal offences and significant penalties" (of which there are many in the 

CCCFA that will now be applied to the BNPL sector). 

When reviewing the detail of the CCCFA, it is clear that the provisions were not drafted to apply to credit 

contracts with characteristics of BNPL products. While it may be determined that it is the appropriate 

legislation to regulate BNPL, this is a matter of policy that should be determined by Parliament.  Both the 

United Kingdom and Australian governments intend to introduce regulation to the BNPL sector through 

Acts of Parliament after careful consideration of how their respective credit laws need to be tailored. 

We understand that there was an indication from Parliament that the application of the CCCFA to BNPL 

might be considered when the designation power was introduced.  However, this was not based on any 

meaningful consideration of whether the CCCFA was fit-for-purpose.  There is a significant level of 

tailoring that will be required to make sure it effectively addresses the risk of consumer harm and required 

amendments cannot be made through secondary legislation. 

The Legislation Guidelines also state that procedural matters (such as conditions to an exemption) should 

be addressed in primary legislation if they, in effect, set fundamental policy.   Mandatory credit checks and 

credit reporting are significant matters of policy, and are not an appropriate use of the delegated 

exemption making authority under the CCCFA. 

While we do not oppose regulation of our sector, we suggest it is more appropriate that regulation is 

introduced through primary legislation. If the CCCFA is to be used to regulate BNPL then significant 

amendments are required to the CCCFA, which can only be done through an amendment Act.  This is 

beyond the scope of delegated authority to make secondary legislation under the CCCFA.  

CONCERN 2 – NON-ALIGNMENT WITH BNPL CABINET PAPER 

We are of the view that this approach to develop separate legislation was alluded to in the BNPL Cabinet 

Paper and expressly suggested by the Commerce Commission (as the regulator of the CCCFA) in its 
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submission on the discussion document Buy-Now, Pay-Later – Understanding the triggers of financial 

hardship and possible options to address them (Commerce Commission Submission). 

The BNPL Regulations do not provide a sufficiently targeted or proportionate approach and have not dealt 

with some of the issues with applying the CCCFA to BNPL that have already been raised with MBIE, such 

as those raised in the Commerce Commission Submission.  The proposal goes well beyond what was 

contemplated in the BNPL Cabinet Paper, which acknowledged that there were a number of areas in the 

CCCFA that would likely need modification.  There appears to be a significant disconnect between the 

content of the BNPL Cabinet Paper and the approach that was ultimately put to Cabinet for approval. 

CONCERN 3 – INTRODUCTION OF NEW OBLIGATIONS IN CCCFA 

We have concerns regarding the mandatory requirement to undertake comprehensive credit reporting, 

which is not imposed on any other lenders in New Zealand.  We do not believe it is appropriate to 

prescribe a requirement to use and pay private credit reporting agencies through regulations.  This is not 

required of any other party covered by the CCCFA (nor are any other entities in New Zealand required by 

law to participate in credit reporting).   

CONCERN 4 – AN ASSESSMENT IS REQUIRED OF EACH OBLIGATION UNDER THE CCCFA 

By designating BNPL contracts as consumer credit contracts, all provisions of the CCCFA and CCCF 

Regulations that regulate consumer credit contracts will apply.  There is a significant amount of work that 

needs to be done to assess each obligation under the CCCFA regime and ensure that it is applied to the 

BNPL sector in a way that: 

a) is effective in protecting consumers from harm;  

b) would not cause detriment to consumers; and 

c) does not impose a significant compliance burden without any corresponding benefit. 

Some of the examples of matters where the CCCFA will need to be tailored specifically to BNPL contracts 

include:  

a) structuring: the fact that the way our products are structured could significantly alter the way the regime 

applies to us or whether it applies at all. The BNPL Regulations seem to have assumed that our products 

are always structured as a revolving credit facility, which is not the case for all of our various products; 

and 

b) hardship: while creating obligations around supporting customers facing hardship is important, the 

specifics of the hardship application process will be of little use to BNPL customers and certainly much 

less customer friendly than our current processes. 

These are addressed in much more detail in the next section of our submission. 

CONCERN 5 – THE NEED TO CONSIDER CLOSER ECONOMIC RELATIONS 

Afterpay, Zip, and Laybuy operate in both Australia and New Zealand.  As MBIE will be aware, Australia is 

also undertaking a review of its BNPL regulation.  The Memorandum of Understanding Between the 
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Government of New Zealand and the Government of Australia on the Coordination of Business Law (the 

MoU) sets out principles to guide co-ordination efforts in relation to the advancement of a trans-Tasman 

single economic market. In particular:  

a) One of the principles outlined in the MoU is that measures should deliver substantively the same 

regulatory outcomes in both countries in the most efficient manner.  We do not believe that there are 

any differing or enhanced risks faced by New Zealand BNPL consumers, and weight should be given 

to the Australian regulatory approach to ensure that regulation is efficient.  We believe there is value in 

a more comprehensive review of the CCCFA for BNPL being done alongside the Australian review. 

b) By way of example, more onerous obligations on BNPL providers in relation to mandatory credit 

reporting will likely result in New Zealand regulation falling out of step with Australia, as none of the 

three options proposed by the Australian Treasury in their Options Paper released in November 2022 

introduce mandatory credit reporting.  The Options Paper does, however, contemplate that the review 

into Australia's credit reporting framework due to be completed by 1 October 2024 could consider how 

BNPL providers can better report the credit information of BNPL consumers.  We think this is the right 

approach, considering the costs and benefits of a credit reporting framework as a whole. 

OUR RECOMMENDATION 

Given the concerns we have raised above, we recommend a working group be formed with MBIE and 

other stakeholders like retailers and financial mentors to make sure the CCCFA is appropriately tailored 

for BNPL and ideally aligned with Australia to the extent appropriate.  This will take time and will also 

require a reasonable transition period to enable compliance.   
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CCCFA PROVISIONS THAT REQUIRE MODIFICATIONS 

Whilst our strong view is for separate legislation, Appendix 1 of our submission sets out our views and 
concerns relating to the existing CCCFA obligations that would be applied to us if we were designated 
consumer credit contracts, and highlights the work required to make the Act fit for purpose. 
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CONCLUSION AND NEXT STEPS 

There remains a significant amount of work to be done if New Zealand is to introduce regulation of BNPL 
products in a manner that best serves consumers and the New Zealand economy.  We strongly 
encourage MBIE to review each of the provisions in the CCCFA, and consider whether they need to be 
adapted when applied to BNPL providers, to ensure the regulation does not leave New Zealanders worse-
off.  This should be done in consultation with key stakeholders, and we would be willing to invest our time 
in setting up a working group to achieve this in a timely and efficient manner. 

We also strongly encourage MBIE to align a review of the CCCFA with the review currently taking place in 
Australia on applying its consumer credit legislation to BNPL.  All submitters operate in the Australian 
market and are actively involved in the Australian review.  As part of a working group, we could provide 
valuable insights from developments in Australia. 

Finally, the regulation of the BNPL sector should be introduced through primary legislation.  This will be 
necessary in order to achieve a targeted and proportionate approach which require significant 
modifications to the CCCFA.  We believe that there are significant matters of policy involved in the 
proposed regulation that should rightly be subject to the scrutiny of the Parliamentary process.  If aligned 
with the Australian review, new legislation could be introduced into Parliament by the end of the year. 
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APPENDIX 1 – CCCFA PROVISIONS THAT REQUIRE MODIFICATIONS  

As indicated in our submission, this Appendix sets out our views and concerns relating to the existing CCCFA obligations that would be applied to us if we were 
designated consumer credit contracts, and highlights the work required to make the Act fit for purpose. 

RESPONSIBLE LENDING PRINCIPLES GENERALLY 

With the exception of suitability assessments, and the principles relating to guarantors (which are not relevant to our product), we believe the current lender 
responsibility principles in the CCCFA could largely be fit for purpose.   

Our major concern with applying the principles is that the CCCF Regulations and RLC which expand on these principles were not designed for BNPL contracts.  
As a result, the related CCCF Regulations will not be fit for purpose and the RLC sets a very high standard for any consumer credit contract, let alone a simple, 
low value contract with no cost of borrowing. 

CCCFA CCCFA approach Issue 

Lender 
Responsibility 
s 9A to 9L 

 

The RLC provides a safe harbour in respect of the 
responsible lending principles, which will be 
important given the significant consequences of 
non-compliance with the CCCFA.  The current RLC 
was drafted to apply to long-term credit contracts 
with interest and significant credit fees.  These 
standards in the RLC are very high, with even the 
large banks finding it difficult to comply with them. 
They are clearly not standards that are 
proportionate to the risks posed by simple, low 
value contracts with no interest or credit fees. 

BNPL providers should have the same benefit of an appropriate safe harbour as 
other lenders regulated by the CCCFA.  This means drafting standards with BNPL 
contracts in mind and consulting with affected parties before implementation.  This 
could be drafted in an addendum to the RLC (as suggested by the Commerce 
Commission in its submission).    

Examples of where the current RLC will conflict with our models include the 
application of the principles of exercising care, skill and diligence, and to support 
borrowers to make informed decisions.  These principles in their expanded form in 
the RLC require lenders to take a customer's specific circumstances into account in 
considerable detail.  This makes the provision of online services and, more 
specifically, automation very challenging particularly when providing small amounts 
of credit.  A proportionate approach could include, for example, complying with fit-
for-purpose disclosure requirements and providing easy access to customer support 
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CCCFA CCCFA approach Issue 

if it is required (rather than a requirement to actively identify vulnerable customers 
and consider individual circumstances). 

Provisions relating to advertising (which must comply with standards in the CCCF 
Regulations) set out prescriptive requirements around interest rates and credit fees 
which simply do not apply to BNPL products.  The standards also prohibit phrases 
like "instant approval" and regulates any reference to speed of approval, which may 
cause difficulties for BNPL products that operate as a means of payment that are 
often approved at the point of purchase. 

We suggest that the regulations relating to the responsible lending principles should be disapplied.  This would include the regulations relating to affordability 
assessments, suitability assessments, and advertising.   

BNPL lenders have previously developed a voluntary code of practice.  We attach this as Appendix 3 as we believe it provides a good working draft of what an 
addendum to the RLC for BNPL contracts could provide.   

SUITABILITY ASSESSMENT 

The obligations to undertake suitability assessments should not apply to BNPL contracts.  If the BNPL contract is not a revolving credit contract, then the 
assessment must be undertaken with each purchase.  This would simply be unworkable, especially given the Commerce Commission's view that suitability 
assessment should not be automated.  If a suitability assessment only needs to be made when the customer opens an account with a BNPL provider, then it 
may be workable, but largely symbolic.  We would need to make inquiries into what the customer intends to use the BNPL facility for, but they are unlikely to 
have seriously considered this when opening an account (which is usually at the point of purchase) and could use it with any merchant that accepts 
BNPL.  

CCCFA CCCFA approach Issue 

Suitability 

s 9C(3)(a) 

Currently under section 9C(3)(a)(ii) of the CCCFA 
lenders must make reasonable inquiries before 
increasing a credit limit, so as to be satisfied that 

Robust processes are already in place to only offer customers credit limit increases 
based on prior positive repayment behaviour. Given this, we suggest that 
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DISCLOSURE 

The existing disclosure regime in the CCCFA is not fit for purpose for BNPL contracts.  The fact that declaration of BNPL contracts as consumer credit contracts 
would impose that regime on BNPL contracts is another indication that the CCCFA is not an appropriate regime to manage the risks of customer harm from 
BNPL contracts.   

As noted above, we do not support new disclosure obligations being introduced through secondary legislation as a condition of an exemption.  We consider that 
this approach is procedurally inappropriate as it is inconsistent with the Legislation Guidelines.  Any new disclosure requirements must be introduced through 
legislation. 

While our products will seem very similar to consumers, the application of the existing disclosure requirements will be highly dependent on how the BNPL 
contract is structured.  In the table below we set out a comparison of the key disclosure requirements where:  

a) each purchase gives rise to a new contract; and  
b) a customer account is structured as a revolving credit facility. 

CCCFA New contract for each 
purchase 

Revolving credit facility Issues 

Initial 
disclosure 

s 3(3)(b) 

s 17 

Must be made prior to each 
purchase. 

Only needs to be made when opening an 
account with the BNPL provider, at which 
point information about repayment amounts 
and dates is not known (other than maybe 
the initial purchase).   

Clarification is needed where BNPL is and is not a 
revolving credit contract. A definition is needed.  

None of the purposes set out in the CCCFA (s 3(3)(b)) are 
relevant to BNPL and so would need updating. 

s 9C(3)(b)(i) the credit provided under the agreement will meet 
the borrower's requirements and objectives. 

prescriptive suitability assessments for credit limit increases of existing customers is 
not required.  

BNPL is only used as a deferred payment mechanism for goods and services.  
There have been no concerns raised relating to the suitability of BNPL products (eg 
relating to add-ons or excessively long terms increasing the cost of borrowing).     
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CCCFA New contract for each 
purchase 

Revolving credit facility Issues 

s 99(1A) 

Schedule 1 

The remedy for non-disclosure (no ability to recover costs 
of borrowing) doesn't apply to BNPL. 

The disclosure requirements are not suited to BNPL and a 
separate set of BNPL disclosure requirements need to be 
developed.  Much of the prescribed content (Schedule 1), 
which is information about interest, minimum payments, 
costs of borrowing and security interests, is not relevant or 
applicable to BNPL and using either model form 
disclosure statement (with significant elements left blank 
or not applicable) will only confuse customers. 

Variation 
disclosure 

s 3(3)(b) 

s 22 

s 23 

s 99(1A) 

Would likely not apply other 
than for variations to provide 
repayment relief. 

Provides no value for short 
term contracts of 6/8 weeks 
duration where everything is 
agreed and there are no 
borrowing costs. 

Must be made when credit limits are 
increased or decreased (as well as any 
other changes over the life of the account). 

All of the issues for initial disclosure apply – even more 
acutely given how short the contracts are and that no 
interest or fees (other than late fees) are charged. 

Continuing 
disclosure 

s 3(3)(b) 

ss 18-21 

Would generally not apply as 
contracts do not last 6 months. 

Must be made every 45 working days until 
the account is terminated.  We note that 
this period is longer than the duration of 

Clarification needed that it doesn't apply to a series of 
individual contracts. 
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CCCFA New contract for each 
purchase 

Revolving credit facility Issues 

s 99(1A) repayments for a purchase made using 
BNPL. 

Likely of no value to consumers for revolving facilities.  To 
the extent it is to be required it needs to be tailored to 
BNPL. 

The existing disclosure regime is not suited to the information needs of BNPL customers in any of the scenarios above.  This and other mismatches described in 
the submission below suggest to us that stand alone legislation or at least legislative change to the CCCFA is required to make the regulation both targeted at, 
and proportionate to, the risk of customer harm for BNPL products. 

In addition to the content and timing of disclosures, the method of disclosures, particularly initial disclosure, needs to be considered in the context of an online 
product where credit is advanced at the point of purchase.  In this context, a customer would be much better served by tailored disclosures made immediately 
following purchase.  BNPL is not like a loan where disclosure before first drawdown is an effective option. 

The current CCCFA disclosure regime will impose a significant burden on BNPL providers, with likely no benefit to consumers.  In fact, we suspect these 
disclosures will confuse and frustrate our customers rather than be something that helps with decision-making.  These requirements should be disapplied and 
replaced with new fit-for-purpose disclosure requirements, which will require legislative change. 

We suggest that the responsible lending principles could be relied upon, specifically the obligation to support customers to make informed decisions. This could 
be supplemented with guidance in the RLC about how disclosures can be made to mitigate risks identified with BNPL products. 

HARDSHIP 

Customers encountering repayment difficulties is one of the potential risks identified for customers using BNPL products.  This is a risk that we strongly agree 
should be addressed, and have in fact taken steps to better understand this risk and to support our customers.  We support regulation that provides protection 
to consumers who are experiencing financial difficulties.  

However, we believe that applying the hardship provision in the CCCFA would actually be detrimental to our customers and would never be used.  Therefore, it 
would create a compliance burden on us with no corresponding benefits.  Below we set out a comparison of the CCCFA hardship process and our approach to 
supporting customers experiencing hardship. 
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CCCFA CCCFA process Our process Issues 

Eligibility 

s 3(3)(d) 

s 55(i) 

s 55(1B) 

s 57 

Customer is having repayment 
difficulties that result from a 
specified form of hardship that 
could not have been foreseen 
when entering into the contract.  

The customer cannot already be 
in default when making an 
application for relief. 

Customer is having repayment 
difficulties.   

However, given the very short-term 
nature of BNPL arrangements, it will 
be rare if this arises from a change in 
circumstances and we do not require 
our customers to prove this. 

The purpose section of the CCCFA refers to 
unforeseen hardship only, which is much less likely in 
a six-week contract.  It probably needs review. 

The current eligibility requirements for hardship relief 
under s 55 will, if relied upon, reduce BNPL customers' 
access to relief.  BNPL providers will generally always 
consider adjusting repayments to help customers. 

If a BNPL contract is a revolving credit facility the 
restriction on not making a second application within 4 
months may be too restrictive. 

The exclusion of the right to make a hardship 
application in s 57 needs modification to deal with 6–8-
week contracts with 4-6 payments only, if it is to be 
useful for BNPL customers. 

Process 

s 3(3)(d) 

s 55(1A) 

s 57A 

Customer must make a written 
application. 

Lender must acknowledge receipt 
of written application within 5 
business days. 

Lender must inform the customer 
of the outcome within 20 working 
days of the application or of 

The customer contacts us and we 
promptly discuss their circumstances 
and how we can support them. 

For example, one provider commits to 
resolving a customer's financial 
hardship request within 5 days. 

 

Requiring applications to be in writing may be too 
cumbersome for customers and, in general, BNPL 
providers do not need to know the cause of hardship.  
The timeframes in s 57A are too long to be useful for 
our customers (in 20 working days our contracts or 
repayment schedules will mostly have expired). 
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CCCFA CCCFA process Our process Issues 

receiving additional information if 
requested. 

Outcome 

s 3(3)(d) 

s 56 

There is no obligation to provide 
repayment relief, but the lender 
must act ethically. 

Only specific variations to the 
contract can be made (eg 
deferring payments, reducing the 
amount of each payment). 

We have flexibility to agree any type of 
repayment schedule that works for the 
customer (and there is no potential for 
a variation to the repayment schedule 
to be detrimental to the customer 
because we do not charge interest or 
credit fees). 

Arrangements can be made informally 
to minimise the burden on customers. 

The reference in s 56 to changes in interest do not 
apply to BNPL.  A less prescriptive approach would be 
of greater benefit to BNPL customers. 

Consequences Hardship application shows up on 
a customer's credit reports, 
making it difficult for them to 
access credit in the future. 

We may reduce the customer's credit 
limit and/or suspend further lending. 

It is unfair for consumers to be unduly punished by 
registering hardship applications with credit agencies 
for often small BNPL purchases.  In practice it would 
be easier and better to simply disapply the hardship 
provisions. 

As demonstrated above, the statutory hardship process is simply not fit-for-purpose for BNPL contracts.  The time frames mean that in most cases the contract 
(or repayments for a specific purchase) would be completed before we are required to respond, and the process may have the consequence of restricting 
consumer's access to credit in the future. 

As noted by the Commerce Commission in their submission, for BNPL contracts, a more appropriate approach would be to apply the responsible lending 
principles (in particular, the obligations to treat borrowers ethically) to BNPL providers and provide fit-for-purpose guidance in the RLC on how to manage 
customers experiencing hardship.  In essence, BNPL could be required to respond to any hardship issues raised by a customer promptly, ethically, and in good 
faith. 
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RIGHT TO CANCEL 
The 'right to cancel' provisions (or at least disclosure of the right to cancel) should be disapplied for BNPL contracts. 

CCCFA CCCFA process Issues 

ss 27-31 The right to cancel allows consumers to cancel a 
consumer credit contract by repaying any advances, 
and only allows the lender to charge interest or fees 
that accrued during that period.   

This right to cancel is irrelevant in the context of a BNPL contract where 
customers can end their contracts at any time by repaying money owed without 
incurring any prepayment fees.  By definition, we charge no interest or credit 
fees, so the limitations on what we can claim are irrelevant.  We have no 
incentives in preventing a customer repaying the credit in full at any time.  

While we will be able to comply with the provisions relating to the right to cancel, 
we think this is confusing and potentially misleading for our customers, 
especially as we would be required to disclose the statutory right to cancel in our 
initial disclosure statements (if initial disclosure statements end up being 
required).   

FEES 

BNPL providers only charge fees on default.  We agree in principle that these fees should be reasonable, but believe there are much more practical ways of 
achieving this.  The prescriptive approach in the CCCFA does not work for BNPL.  

CCCFA CCCFA process Issues 

s 41 

s 41A 

s 44A 

s 44B 

s 45 

The CCCFA requires that fees are a reasonable 
estimate of the creditor's costs or losses actually 
incurred in connection with the contract, and that this 
requirement creates significant compliance costs.  
Lenders must undertake detailed cost analyses 
(usually by engaging an accounting firm) to create 

Given the limited circumstances in which we charge fees, and the fact that our 
business models are not based on generating income from borrowers, we 
believe there are more proportionate approaches to protecting consumer 
interests.  This could include, for example, capping default fees (which is the 
approach adopted in Australia).  We note that Afterpay, Laybuy, and Zip already 
cap default fees under each of our respective terms and conditions.  This 
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CCCFA CCCFA process Issues 

accurate records of how fees relate to a specific 
contract. 

alternative approach to regulating fees for BNPL products will require legislative 
change. 

PROPORTIONALITY GENERALLY 

In addition to the matters above, we believe that if MBIE is going to take a genuinely proportionate approach, it needs to review each provision of the CCCFA 
and determine whether, based on the nature and level of risk posed by BNPL products, it is proportionate to impose the obligation on the BNPL sector.   

CCCFA CCCFA Approach Issues 

Duties of 
Directors and 
Senior Managers 

s 59B 

Requires directors and senior managers to undertake due 
diligence on procedures that are tailored to interest bearing 
loans, and comply with all of the provisions CCCFA and CCCF 
Regulations. 

While generally workable it needs to be clear that it is only the 
relevant parts of the CCCFA that are covered, and that in assessing 
the standard of care that the nature of the product and its features 
should be a consideration – not just the nature of the credit. 

Fit and Proper 
Certification 

s 131A to 131Q 

Currently this prohibits being a creditor under a consumer credit 
contract without certification. 

Currently, a BNPL contract is not a consumer credit contract so does 
not need certification.  As the definition in the BNPL Regulations will 
capture the BNPL contracts as consumer credit contracts, transition 
provisions or temporary certification will be required given the time 
we understand certification can take.  

Annual Returns 

s116AAA 

Every creditor under a credit contract must provide an annual 
return to the Commerce Commission. 

MBIE should consider whether the information that must be reported 
is proportionate in the context of BNPL providers. 

The cumulative compliance cost of the obligations in the CCCFA are significant.  The recognition that we need to take a proportionate approach to affordability 
assessments is a good start.  However, we do not think that the proposed declaration and draft BNPL Regulations amount to taking a proportionate approach,  
especially when the proportionate approach is conditional on complying with new obligations. 
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TRANSITION 

As noted in the consultation paper, the introduction of the new regime will require an appropriate transitional period.  The time we will require to implement the 
changes depends to a large extent on the scope of the changes.    

If MBIE determined that it would only apply the responsible lending principles to the sector with proportionate guidance in the RLC, we may be able to 
implement the necessary internal processes and procedures within 12 months. A more extensive regime may require a longer transition period of up to 18 
months. 

MBIE will also need to consider certain obligations that require involvement from other parties, such as the certification process.  If applied to BNPL providers, it 
may be appropriate to grant all BNPL providers who have applied for certification a transitional certification while the Commerce Commission processes 
applications. 
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APPENDIX 2 – RESPONSE TO CONSULTATION QUESTIONS 

Do you have any comments on the definition of BNPL? Are there contracts that should be caught, 
but are not?  Are there contracts that shouldn't be caught, but are? 

The definition accurately describes BNPL activities and will capture the submitters as consumer credit 
contracts.  However, we have concerns about designating BNPL to be a consumer credit contract without 
tailoring the CCCFA. This will result in BNPL products being treated differently depending on how they are 
structured (eg term vs revolving credit facilities).   We believe legislative change will be required to ensure 
BNPL contracts are regulated consistently (see Appendix 1). 

Do you have any comment on the proposed threshold of $600? Should the threshold be higher 
than $600? Lower? Why? 

In our view the threshold for reduced affordability assessment requirements should be set higher, at 
$1,000.  We propose that the principles-based approach is retained with guidance provided in the RLC 
about what constitutes reasonable inquiries above and below this level.  Our products are low risk – they 
are easy to understand and do not give rise to the risk of escalating costs of borrowing.  Taking steps to 
identify loan stacking (via PayWatch) will go a long way towards addressing risks that have been identified 
and, in our view, this should be sufficient for loans of $1,000 or less. 

From a commercial perspective, we will be better able to absorb the costs of any increased requirements 
with loans of more than $1,000.  

What do you consider the financial impact of a $600 threshold would be? 

For consumers, we believe that raising the threshold from $600 to $1,000 will have a meaningful impact 
by increasing access to the economy through low-risk and low-value BNPL products and ensuring 
consumers are not pushed to high-cost credit products that are predicated on high interest rates and 
cycles of revolving debt.   

Aside from the dollar amount, do you have any comments on how the threshold is drafted in 
regulations 18I(1) and 18I(2), or the exemption condition requiring comprehensive credit reporting 
is drafted in regulations 18I(3)(a) and 18I(3)(b)? 

Carrying out a full affordability assessment in accordance with regulations 4AC-4AN would be onerous for 
BNPL providers and disproportionate to the risks posed by our products.  As noted in our submission, our 
preference would be to adopt the principle-based approach for all affordability assessments for BNPL 
contracts and for guidance on how this applies proportionately to contracts above and below the threshold 
to be included in the RLC.  

We do not consider the conditions of the exemption, and particularly the condition requiring 
comprehensive credit reporting, to be appropriate as they essentially introduce new obligations that no 
entity is currently subject to under the CCCFA.  It is our strong view that they should be removed, and any 
conditions should be directly relevant to the exemption (eg complying with reduced obligations). 

Should regulations 4AC–4AN apply to BNPL? Why, or why not? 

No.  It has been established that BNPL is a low-risk and low-cost form of credit, with the main harm 
identified being loan stacking, affecting a small number of consumers who may be vulnerable or facing 
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financial hardship.  Regulations 4AC-4AN are unduly onerous and not targeted at the risks identified.  We 
are in favour of a principle-based approach that will allow us to be agile in the way we respond to risks in a 
new and evolving market and in a way that is proportionate to those risks.   

What would the impact be of applying regulations 4AC–4AN on BNPL lenders and consumers? 

This requirement would introduce substantial costs of compliance and reshape our products, which have 
been embraced by New Zealand customers, while producing no positive outcomes for consumers.  We 
believe this would have a significant impact on the value we offer to customers and would cause serious 
detriment to our businesses.   

We do not think there would be any meaningful corresponding benefit to vulnerable consumers. We 
strongly support and recommend the regulatory recognition of PayWatch – a BNPL-specific solution 
developed by the industry to specifically address risks to vulnerable customers. 

If regulations 4AC–4AN do not apply to BNPL, what guidance (if any) should be given to BNPL 
lenders through the Responsible Lending Code about compliance with section 9C(3)(a)(ii) of the 
CCCFA? 

In principle we agree that responsible lending principles should apply to BNPL products.  However, if the 
responsible lending principles are applied to the BNPL sector, a new addendum will need to be added to 
the RLC providing an appropriate safe harbour for BNPL.  This will be an essential element of a 
proportionate approach, particularly given the severe consequences of the CCCFA, which necessarily 
result in entities (and directors) taking a conservative approach to compliance.  (See Appendix 3 for more 
details on what we think should be included in an addendum to the RLC). 

As with other parts of this regulation, we believe there would be value in forming a working group of 
various stakeholders to develop appropriate regulation and guidance.  

Do you have any comments on the drafting of regulation 18I(3)(c)? 

This should be removed.  As noted above, it is not appropriate to introduce substantial new obligations not 
required of any other regulated entity as a condition of an exemption.  This goes beyond matters that 
should rightly be addressed through secondary legislation. 

Are there other CCCFA requirements that should be adjusted or exempted for BNPL? If so, what 
would the impact be of applying current CCCFA requirements? What would the benefits be of 
adjusting or exempting from them? 

Yes.  The CCCFA is designed to protect borrowers from risks relating to the cost of borrowing and security 
over consumer goods.  It contemplates regulating contracts that last years rather than weeks.  We have 
identified many examples of provisions that need to be adjusted either because they will provide no 
meaningful protection to consumers (or in some cases make consumers worse off) or because they are 
obviously disproportionate to the risk we pose to consumers, and will cause our business significant 
detriment.  The primary examples of such provisions are: 

● the requirement to undertake suitability assessments for each contract; 

● the disclosure regime; 

● the approach to determining the reasonableness of fees; 
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● the unforeseen hardship application process; and 

● the right to cancel. 

See Appendix 1 for more detail on why these provisions need to be adjusted. 

Do you have any other comments or suggestions for the drafting of any other provisions in the 
Draft Regulations? 

There is a significant amount of work that still needs to be done to tailor the CCCFA for BNPL contracts to 
ensure that it is: 

a) effective in protecting consumers from risks of harm; and 
b) proportionate to and targeted at the risks identified, so that it does not have a significant negative impact 

on the BNPL sector and the benefits we provide to consumers and the New Zealand economy. 

We strongly suggest a working group be established to review the provisions of the CCCFA in detail and 
ensure regulation of the BNPL sector is fit-for-purpose. 

Do you have any comments on when the Draft Regulations should commence?  Please provide 
reasons for your answer. 

The time we will require to implement the changes depends to a large extent on the scope of the changes. 
We estimate that the sector will require between 12 -18 months from the date that new obligations are 
confirmed to ensure compliance, with 6 months being the minimum (which assumes that a targeted and 
proportionate regime is developed). 

MBIE will also need to consider the extent to which other parties need to act, for example the Commerce 
Commission if the certification requirement is applied, and how the transitional provisions need to deal 
with potential delays from third parties. 
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APPENDIX 3 – DRAFT BNPL INDUSTRY CODE 

 


























