


The following departments/agencies have been consulted

For this briefing:

The Accident Compensation Corporation and Inland Revenue were informed.

For Cabinet paper, draft Bill, and attachments:

The Accident Compensation Corporation, the Ministry of Social Development, the Treasury, the
Ministry for Primary Industries, Inland Revenue, Te Puni Kokiri, the Ministry for Education, Te
Arawhiti, the Ministry for Pacific Peoples, the Ministry for Ethnic Communities, the Ministry for
Women, the Ministry of Health, Health New Zealand, Te Aka Whai Ora, Whaikaha, the Ministry of
Justice, Veteran’s Affairs New Zealand, the Ministry of Foreign Affairs and Trade, the Public
Service Commission, the Office of the Privacy Commissioner, and Crown Law were consulted.
The Department of Prime Minister and Cabinet and the Parliamentary Counsel Office were

informed.
Minister’s office to complete: ] Approved [] Declined
[] Noted [] Needs change
[] Seen [] Overtaken by Events
[] See Minister's Notes ] withdrawn
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BRIEFING

New Zealand Income Insurance — Draft Cabinet Legislation
Committee paper for Ministerial Consultation

Date: 24 January 2023 Priority: High
Security In Confidence Tracking 2223-1702
classification: number:

Purpose

This paper provides you with the draft Cabinet paper New Zealand Income Insurance Bill: Approval
for introduction, the draft New Zealand Income Insurance (NZII) Bill, and other accompanying
documents. It also updates you on key matters in relation to the Bill, including feedback from social
partners, the Pou Tangata Skills and Employment Iwi Leaders Group, the approach taken to recent
emerging issues, and three minor changes to policy settings.

We seek your agreement to circulate the material for Ministerial feedback, ahead of submission on
9 February 2023, for consideration at the Cabinet Legislation Committee on 16 February 2023.

Recommended action

The Ministry of Business, Innovation and Employment recommends that the Minister of Finance
and Minister for Social Development and Employment, and for ACC:

a. Note that in November 2022 Cabinet agreed to some policy proposals for key outstanding
decisions on the design of the NZII Bill and noted their earlier agreement that the legislation
should be passed no later than July 2023 [CAB-22-MIN-0484 refers].

Noted

b. Note that we provided initial advice in December 2022 on three emerging issues and
sought Ministerial direction. As we did not receive ministerial direction on these issues, they
have been treated in line with our recommended approaches:

I.  for third party involvement in the delivery of the Scheme - we are progressing a non-
legislative option that mirrors the Accident Compensation Scheme’s approach to
contracting services

Il.  for legislative provision for the use of automated decision-making - we are
progressing a broad legislative option accompanied by guiding principles, and

lll.  for data and information sharing with Iwi/Maori - we are progressing a non-
legislative option by retaining the existing Bill provisions and relying on other
existing legislation.

Noted
c. Agree to undertake Ministerial consultation on the attached draft Cabinet paper and
accompanying attachments from Thursday, 26 January 2023 until Friday, 3 February.
Agreed / Not agreed

d. Approve, subject to any changes that are required from Ministerial consultation, to lodge
the paper and attachments with Cabinet Office on 9 February 2023 for consideration at the
Cabinet Legislation Committee on 16 February 2023.

Agreed / Not agreed
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The Privacy Impact Assessment

42.

43.

44.

45.

46.

47.

48.

The Privacy Impact Assessment (PIA) explains the process followed, the factors
considered, and the steps taken to ensure the information sharing for NZII does not
adversely affect the privacy of New Zealanders.

Without information sharing between agencies, NZII would not be able to operate
efficiently or effectively. The Scheme would be completely reliant on individuals
providing information for levy administration, NZII notification, claims eligibility, and
any other NZII purposes.

To fully rely on consent or authorisation would shift the burden to individuals to
critically analyse and decide whether they should disclose their correct personal
information in return for the benefits of NZII. This would be inefficient and unrealistic,
could open opportunities for fraud, and would go against the policy intent of the
Scheme.

One of the key benefits of a publicly provided income insurance scheme is that it
creates a pool of funding, spreading the risk of income loss across the working
population. This allows people to protect themselves at a lower cost. This is a key
advantage over private provision of insurance. Voluntary insurance schemes are
subject to the well-known market failure of ‘adverse selection’ whereby those
expecting to need insurance opt-in, while others opt-out. This leads to high premiums
and very low coverage. Not having legislatively mandated information sharing would
make the Scheme essentially voluntary, leading to higher levies and lower coverage,
undermining the rationale for the Scheme.

Furthermore, it would also go against the aims of the Government’s Better Public
Services reforms to ensure the public sector undertakes a more collaborative, cross
agency approach to supporting individuals and gaining efficiencies. Officials are
comfortable that any negative impacts on individual's privacy through legislated
information sharing are proportionate to the benefits received.

On balance, we are satisfied that the hybrid model of information sharing provisions
in the draft NZII Bill, combined with authorisation from individuals provides the best
overall outcome, delivering to all Scheme needs while reasonably protecting
individual privacy.

As noted above, officials have engaged extensively with the OPC on the proposed
information sharing mechanism, the draft Bill, and the Privacy Impact Assessment.
We have shared all relevant advice and analysis on information sharing.

The Office of the Privacy Commissioner’s comment

49.

The OPC have requested the inclusion of a comment into the Cabinet paper. This
reflects the OPC'’s review of an earlier version of the Bill. Key concerns as expressed
in the current comment are as follows:

49.1 The Privacy Commissioner has not been provided with the final information
sharing provisions in the NZII Bill, and as such continues to have reservations
about the privacy impacts of the Scheme.

49.2  The Bill will override the Privacy Act 2020 by enabling information sharing
between government agencies outside the protections provided by the
Privacy Act.
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49.3 The version of the Bill lacks a privacy-by-design approach. There is a lack of
specificity on the information collection needed for the administration of the
Scheme and on the purposes for information sharing.

49.4 There are some key provisions in the version of the Bill reviewed by the
Privacy Commissioner that create a high level of privacy risk. In particular, the
direct access agreements and the purpose provision regarding sharing of
personal information to support other agencies to operate with correct
information create a high level of privacy risk.

50. MBIE has since worked with the OPC to address a number of their comments
through subsequent iterations of the Bill, and we envisage that the OPC will revise its
comment. For instance, the current version of the Bill (which has been provided to
the OPC):

50.1 is more specific regarding what categories of information can be shared
between specific agencies,

50.2 includes additional protections, such as an obligation for ACC to annually
report on the operation of information sharing arrangements which are
provisioned by the legislation.

51. MBIE considers that the information collection and sharing provisions of the Bill are
necessary to:
51.1 ensure a good customer experience,

51.2 avoid the exclusion of people disadvantaged in the labour market, including
Maori, Pacific People, and people with disabilities,

51.3 avoid unnecessary compliance costs for businesses, and
51.4 reduce administrative costs and the risk of fraud for NZII, and consequent
costs for NZIl levy payers.

52. Key protections included in the Bill are:

52.1 that agencies will only be able to share personal information that is
considered necessary to meet the purposes of the Scheme and manage the
Scheme’s interplay with other government support systems,

52.2 information categories that can be shared between agencies will be clearly
identified in schedule, and

52.3 more generally sharing will be subject to consultation requirements and
reporting to the OPC.

53. Direct access provisions are not uncommon in sharing arrangements under the
Privacy Act 2020, and we consider mutual sharing will reduce risks of agencies
operating with incorrect information, which can have adverse impacts on citizens
(e.g. debt accumulation).

54, Itis likely that the OPC will wish to include some form of comment in the final Cabinet
paper. We are continuing to work with the Office to ensure the Bill has appropriate
privacy protections.

Confidentiality
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Free and frank opinions



Annex 2 — Draft NZII Bill

Draft NzII Bill
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Legal professional privilege



Annex 3 — Regulatory Impact Statement

Regulatory Impact Statement
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Annex 4 — Privacy Impact Assessment

Privacy Impact Assessment
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IN CONFIDENCE
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Annex 5 — Disclosure Statement

Disclosure Statement
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