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Stage 2 Cost Recovery Impact Statement: 
Plant Variety Rights Scheme Fees 
Agency Disclosure Statement  
This Cost Recovery Impact Statement (CRIS) has been prepared by the Ministry of 
Business, Innovation and Employment (MBIE).  
 
This CRIS provides an analysis of MBIE’s recommendation to the Minster of Commerce and 
Consumer Affairs to amend the Plant Variety Rights (Fees) Order 1999 to recover up to 
$0.812 million from users of the PVR scheme from 12 December 2022. The scheme was set 
up based on full cost recovery but is currently operating at a deficit due to a decrease in 
volume of applications and rising fixed costs over the years. 

Four options have been assessed for recovering the annual costs of administering the PVR 
scheme ($1.394 million per annum): 

• Option A: status quo – no change in fees 
• Option B: full cost recovery 
• Option C: partial cost recovery – for financial years 2022/23 to 2025/26 ($2.000 

million of interim Crown funding spread over four years) 
• Option D: partial cost recovery – for financial years 2022/23 to 2024/25 ($2.000 

million of interim Crown funding spread over three years) 

MBIE has assessed each of these options against a number of criteria, including whether the 
proposal meets the public interest considerations, whether it is financially sustainable, and 
mitigates the impact on the users of the scheme.  

The PVR scheme is currently running a deficit., from 2018/19 this has been mitigated by the 
surplus position of the Registration and Granting of Intellectual Property (IP) Memorandum 
Account.  

 
 

Crown funding was reprioritised to enable the fees to be set at a partial cost recovery level 
for an interim period. This was to mitigate the impact of fee increases on users and to mitigate 
the risk to the PVR scheme should the increase in fees result in lower volumes of 
applications.  

MBIE’s preferred fees option (Option D) includes the following assumptions: 

• That the level of Crown funding per annum will set the fees at an equitable level 
between users and at a level which aims to minimise barriers to entry and the risk of 
a reduction in application volumes. 

• That subsequent fees review will be undertaken before 2025/26 as well as an 
economic analysis to determine the appropriate level of cost recovery through fees or 
other methods of funding the PVR scheme. 

• That the operating costs of the PVR Office will remain stable at the minimum viable 
level of $1.394 million per annum. 

Legal professional privilege
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Executive summary 
This CRIS outlines a proposed revision of the current fee structure, increased fee levels, and 
the introduction of two new fees (request for hearing fee and application for 
cancellation/nullification fee).  

The Plant Variety Rights Act 1987 (PVR Act) provides for the grant of intellectual property 
(IP) rights known as PVRs. PVRs give plant breeders exclusive rights over their new plant 
varieties for a limited time.  

The PVR scheme is currently operating at a deficit due to declining volume of applications 
and an increase in operating costs, the preference for centralised testing. Fees have not 
been increased since 2002. The deficit is currently being mitigated by the surplus position of 
the Registration and Granting of Intellectual Property Rights memorandum account 
(Memorandum Account). This includes revenue recovered from fees of other IP schemes, 
such as patents and trade marks, offset against their costs.   

Cabinet agreed to consult on fee proposals in April 2022 and a public discussion document 
was released for consultation from 13 April 2022 to 20 May 2022.  

Submitters largely agreed with the proposed fee structure as well as the introduction of two 
new fees (request for hearing and application for cancellation or nullification). However, they 
strongly disagreed with the proposed fee increases. They expressed the view that as an 
important contributor to the economy and innovation, the PVR scheme should not be based 
on full cost recovery. They also submitted that together with costs from COVID-19 business 
disruptions and other rising costs, fee increases may cause a decrease in the volume of 
applications received by the PVR Office, further increasing cost pressures. 

The fee proposals have been assessed in line with Treasury and Office of the Auditor 
General guidelines, and against the following cost recovery objectives: 

• financial sustainability 

• administratively fair and equitable 

• mitigating the impact of fee increases 

• public interest considerations. 

MBIE will conduct further economic analysis of the PVR scheme to determine whether full 
cost recovery is an appropriate model for funding the PVR scheme (and if so at what level). 
This analysis, in addition to analysis of the volumes, and the revenue collected from the 
proposed fees, will inform a future review of all fees charged under IP schemes, which will 
occur before 2025/26. 
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application for cancellation or nullification – proposed in the regulations associated with the 
PVR Bill), and the ability to recover a third-party vendor charge directly from applicants or 
charge hourly rates as appropriate. The fee structure and fees have been reviewed to ensure 
that the costs of the PVR Office activities are recovered efficiently and in an equitable 
manner.  

The targeted consultation undertaken has guided the development of the cost model prior to 
the discussion document being released. $2.000 million of Crown funding was reprioritised to 
enable the fees to be set at a partial cost recovery level for an interim period, until the next 
fees review. 

The PVR Fees Order Regime – 2002 to date 

The PVR Office charges fees for the activities it must undertake to assess whether an 
application meets the requirements for the grant of a PVR. A PVR must go through several 
phases before it can be granted or refused. A breeder makes an application, a preliminary 
examination occurs, the variety is tested in a growing trial (undertaken by the PVR Office, by 
the applicant or by another approved party) and lastly there is a final examination leading to 
the grant decision. 

The current PVR fees are set in the Fees Order and were last adjusted in 2002. At that point, 
the scheme was receiving a relatively higher volume of applications as the use of PVRs by 
the industry was in a growth phase. Before 2002 the fees were over-recovering costs, so the 
fees review at this time recommended that fees be reduced. Over time, the volume of 
applications has now declined to a lower sustained or mature level, following the pattern of 
most national PVR schemes in other parts of the world.  

Types of fees 

1. Application fee: the initial fee payable when an application for a PVR is submitted. 
Currently there are two different application fees depending on the type of plant 
variety.  

2. Examination fee and growing trial fee: the existing fee structure provides for a trial or 
a variety examination fee to be charged to all applicants. A growing trial fee is 
applicable if the growing trial is to be conducted by or on behalf of the PVR 
Commissioner, which effectively includes the examination fee3. Otherwise, a 
prescribed examination fee is applicable.  

3. Annual grant fee: annual fee to keep the grant of a plant variety right active for the 
upcoming year. Currently all plant varieties pay the same for an annual grant fee, no 
matter how long the grant has been active, and regardless of the plant variety.  

4. The Fees Order also sets out a fee for a request for a compulsory licence, and an 
hourly rate fee for recouping costs for searching and photocopying services, and to 
charge for costs incurred in setting up an overseas growing trial. However, these 
processes are used very irregularly. 

Figure 2: Schedule to the Fees Order 

 

3 A growing trial can be carried out by the PVR Office, the applicant or another approved testing provider, e.g. 
foreign test trial reports from overseas testing body. 
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Mitigating the 
impact of fee 
increases on users  

• Recognising that fees from the past 20 years have not kept pace with 
market rates, and that a substantial increase may impact PVR volumes 
as users may not be able to afford to access the service. 

• Use reprioritised $2.000 million interim Crown funding to mitigate the 
impact of fee increases on users who are also experiencing other 
rising costs and the impacts of COVID-19 on their business.  

Public interest 
considerations 

• Impact on the wider New Zealand economy 
• Impact on taxpayers and the Crown accounts. 
• Compliance with international obligations and does not present a 

reputational risk to New Zealand 
• Ensuring the scheme remains accessible 
• Ensuring fees are not a barrier to entry  
• Does not curtail innovation and enterprise 
• Ensuring fees do not undermine policy objectives.5 

 
 

  

 

5 One of the basic premises of UPOV is that anyone can be a breeder. 
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Policy rationale: Why a user charge? And what type is 
most appropriate? 
The PVR scheme was originally set up as a full cost recovery model as the characteristics of 
the service provided are that of a private good.6 The granting of a PVR enables one person 
to accrue benefits and exclude others from its use. The guidance from the Treasury 
recognises that purely private goods are not commonly provided by the public sector, and if 
the government provides a good or service there is likely to be an element of public benefit 
from having provided the good or service.7  

As a private good, the people who benefit from the output are those who apply for, are 
granted, and hold a PVR. On average, there are 100 accepted applications to the PVR Office 
per year, and there are between 1,200 and 1,300 PVR grants renewed every year. Users of 
the PVR scheme can be any of the following: domestic and international plant breeding 
private companies, individual plant breeders, domestic and international universities, foreign 
government organisations, Crown Research Institutes, and industry organisations. Anyone 
can be a plant breeder or make an application for a PVR.  

In general, it is more equitable to charge those who benefit directly or singularly from the 
service provided rather than spread the cost across the general public through taxation. 
However, there are some circumstances in which it is appropriate to charge at less than full 
cost, such as where full cost recovery would undermine the policy objectives of the scheme, 
or where charges are being phased in.8 A decision to charge at less than full cost recovery 
requires the shortfall to be made up from general taxation which has economic costs and 
affects budget constraints. 

In the targeted consultation undertaken while developing the cost model and fee structure, 
users expressed concern that the scheme was based on full cost recovery and did not agree 
that the service provided a solely private good. A decision was made to propose fees at a 
partial cost recovery level to avoid undermining the underlying PVR policy objectives as well 
as account for the public benefits arising out of the scheme, including the wider contribution 
to the New Zealand economy.9 $2.000 million was reprioritised from COVID-19 funding that 
was in the Commerce and Consumer Affairs: Official Assignee Functions departmental 
appropriation, to set the fees at a level that provides for partial cost recovery. This will enable 
the fees to be set at a lower level for an interim period, until the next fees review. 

Table 1 outlines the assessment of each possible option against the objectives of the fees 
review.

 

6 The full cost recovery model is also applied to other registrable IP rights, including patents, trade marks and 
designs. 
7   The Treasury (March 2022) Guidelines for Setting Charges in the Public Service 2017, pg 19. 
8 Ibid, pg 27. 
9 Although New Zealand’s PVR volumes are low, the scheme supports varieties which have a key role in 
agricultural and horticultural exports that contribute greatly to the New Zealand economy. For instance, pasture 
varieties are critical to both the dairy industry and the meat and wool industry, contributing to the combined export 
value of $28 billion. Arable exports are valued at $236 million for the 2019 season, with clover and ryegrass 
seeds, a number being protected varieties, contributing a combined $80 million in value to the New Zealand 
economy. However, it is not known how much of this value comes from protected varieties versus varieties which 
were never protected or where the protection has lapsed. The further economic analysis which is planned will 
seek to evaluate the level of public benefit from protecting a PVR. 
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Annual grant confirmation (referred as an annual renewal fee) 204 

Request under section 21(1) of the Act (referred to as a compulsory licence fee) 0 

Total revenue 438 

 
 

  











[IN-CONFIDENCE] 

 Regulatory Impact Analysis: Cost Recovery Impact Statement |   18 

Request for hearing N/A $850 

 

Compulsory licence application fee 

Any person may lodge an application for a compulsory licence for the variety concerned after 
at least three years following the date a PVR is granted. A compulsory licence may authorise 
the licensee to undertake production, reproduction, selling, import or export of a protected 
plant variety or any other activities which are restricted under the PVR Act.  

A compulsory licence application is used when a variety’s availability is perceived to be 
restricted and not widely available to the public. For example, if imported fruit of a New 
Zealand protected variety was sold in New Zealand, but the plant was not available to grow 
in New Zealand, an individual may make a compulsory licence application to the PVR Office 
to gain access to grow this fruit.  

A compulsory licence application fee must be accompanied by the payment of the prescribed 
fee and a detailed explanation of why a compulsory licence should be granted. The 
explanation must be substantive and should include supporting documentation from at least 
one other party. Before deciding a compulsory licence application, the PVR Office must 
provide the grant holder the opportunity to be heard. As such, the PVR Bill sets out a new 
hearings process, which would follow a compulsory licence application. 

On receiving a compulsory licence application, the PVR Office must consider whether it is in 
the public interest to grant a compulsory licence, in addition to several other criteria. This 
would follow a similar process to an application for a PVR, as well as informing concerned 
parties and rights holders. If all parties involved are not able to agree, a hearing process 
would be initiated.  

As compulsory licence applications for PVRs are lower in volume and higher in complexity 
than other IP areas, fees need to be increased to cover costs. MBIE proposes to increase 
the fee from $600 to $1,000 per application (see Table 7).  

Cancellation or nullification application fee 

The PVR Bill introduces a process for an individual to apply to have a PVR cancelled or 
nullified. As this is a new fee, it has been aligned with similar fees from other IP schemes. 
Therefore, it will be set at the same level as an application for revocation of a patent - $350 
(GST exclusive).  

Request for a hearing fee 

The PVR Bill also introduces the ability for applicants or other parties to request a hearing. A 
hearing may be on the exercise of the Commissioner’s discretion, including a decision to refuse 
a PVR compulsory licence application. Like the cancellation or nullification application fee, this 
is new and will be aligned with the request for a hearing fee charged under other IP schemes 
- $850 (GST exclusive). 

Once the evidential stages of a proceeding are complete, the case will be passed on to an 
independent Assistant Commissioner who will hear both parties before issuing a formal written 
decision, which will normally include an award of costs to the successful party. 
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In Option D the interim Crown funding is distributed over three years rather than four. As well 
as having more Crown funding per annum, the Crown funding has been allocated differently 
so that no fee category experiences an increase of over 100 per cent from the status quo. 
This ensures the level of increase is equitable across different types of plant variety.  
However, option D provides less certainty after 2024/25, as it relies on a full review and 
setting future fees one year earlier than Option C would. 

Impact on the PVR Office 

The PVR Office currently has approximately 350 to 380 varieties under various stages of 
examination and receives approximately 122 valid applications and 1,200-1,300 renewals a 
year. Although the varieties currently under examination and testing will not be impacted by 
the fees increase, the users who submit new applications or renew their PVR grant will be 
impacted by the fee increases. This may impact over 500 businesses and organisations, 
both in New Zealand and internationally. 

Option A will impact the PVR Office’s ability to conduct its operations,  
 The proposed operating budget for the PVR Office 

of $1.394 million per year is the minimum required to run a viable PVR Office. 
 

 No 
enhancements such as improvements to IT or additional resourcing have been proposed 
through this fees increase, although PVR Office examiners will continue to receive training 
and development and engagement with the industry.  

Options B, C, and D - there is a risk that fee increases may affect the level of applications or 
renewals received by the PVR Office (Option B). The interim Crown funding seeks to mitigate 
this risk by reducing the level of cost recovery needed, thereby ensuring that high costs are 
not a barrier to entry for PVR scheme users (Options C and D). Option D is preferable to 
Option C as it accounts for the transitional arrangements, and front loads the interim Crown 
funding in the first year   

In addition to the interim Crown funding, MBIE will be completing a full review of the 
Memorandum Account and fees charged under the various IP schemes in New Zealand. 
This will occur before 2024/25. 

International comparison 

In creating the final proposal for fees, comparisons were made to fees charged in other 
countries.  

Table 11 below shows the total cost of obtaining a PVR in other countries. Many countries 
charge a certification fee upon a right being successfully granted, so the calculation for the 
total fee is Application + Examination + Certification (where applicable). All fees have been 
converted to their equivalent in New Zealand Dollars (NZD). 

It does not include the cost of growing trials as the testing arrangements in other countries 
range from broad centralised systems only to the breeder carrying out all testing. New 
Zealand is quite unusual in that it operates a mixed system with centralised testing for some 
species and breeder testing for others, with arrangements in between. The New Zealand 
arrangement takes account of the small number of providers available to complete the 
required testing in New Zealand, the technical skills and resources required and an 
expectation from the industry that the PVR Office undertake this activity. 

Legal professional privilege

Legal professional privilege

Legal professional privilege
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Consultation 

What was consulted on 

Consultation about changes to the PVR fees occurred in several phases. First, targeted 
consultation was undertaken with PVR scheme users, applicants, and rights holders about 
the structure of fees. A targeted consultation document was sent to stakeholders, and a 
workshop was held with the PVR Technical Focus Group in August 2021. Following that, the 
cost model was finalised and interim Crown funding obtained so that public consultation 
could be on a partial cost recovery model. In April 2022, a discussion document was 
released on MBIE’s website and sent to stakeholders. In addition to publicly releasing the 
document, MBIE held a virtual Q&A/discussion session, providing submitters with the ability 
to get answers or clarify areas of concern prior to making a submission. Multiple meetings 
were also held with stakeholders about the proposed changes. 

The discussion document proposed several options for the fee structure and showed the 
difference between full cost recovery and partial cost recovery, where the interim Crown 
funding was spread over four years.  

Submissions and feedback received 

Twelve written submissions were received about the proposed changes from industry 
groups, IP experts, and plant breeders/growers. These were analysed and summarised in 
addition to the verbal feedback received from the virtual Q&A/discussion session and 
meetings with stakeholders. 

Key feedback from submitters expressed that the quantum of increase for the fees was high, 
would have impacts on their businesses, and may have an impact on the number of 
applications received by the PVR Office.  

Many submitters stressed that innovation in plant breeding is key to success in primary 
industries and outlined their desire for the PVR scheme to actively support innovation and 
investment. Other views expressed by submitters were that PVRs support a level of public 
good and that the proportion of Crown funding should be increased. 

In general, submitters supported the proposed fee structure: 

• single application fee, regardless of variety 

• single examination fee, regardless of variety 

• decoupling the examination fee from the growing trial fee 

• changing the categories applicable to growing trials. 

Submitters were divided in support in relation to tiered renewal fees. Of the nine who 
commented on the proposal, three submitters were supportive, one was neutral, and the 
remaining five disagreed with the proposal for a tiered approach to renewal fees.  

Finally, in response to the compulsory licence application fees, several submitters stated that 
the proposed fee should be higher. They submitted that the fees should weigh factors 
beyond the cost of providing the service, including how a compulsory licence necessitates a 
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significant financial investment by the rights holder in response, and therefore the fees 
should be set at a higher level to discourage frivolous compulsory licence applications.  

Response to feedback 

Three key changes have been made to the proposed fees in response to feedback from 
submissions and discussions with stakeholders.  

Renewal fees 

The final proposed renewal fee will be the flat renewal fee. As mentioned above, feedback 
from stakeholders stated that PVRs are different from other IP rights because they do not 
necessarily accrue in value over the lifetime of a PVR. In addition to stakeholders’ concerns 
about the proposed tiered renewal fee, it is also more administratively burdensome for the 
PVR Office. Therefore, the tiered renewal fee will not be proposed. 

Quantum of fee increase 

In response to concerns about the quantum of the increase, two changes have been made. 
The first proposes to spread the interim Crown funding across three years rather than four, 
which has allowed for a further reduction in growing trial fees. The second adjusts the cost 
model so that the charges across the growing trial categories are more equitable and the 
total cost of obtaining a PVR does not increase by more than 100 per cent.   

Compulsory licence application fee 

No changes were made to the proposed compulsory licence application fee, despite the 
feedback from submitters. The new PVR Bill has raised the threshold for a grant of a 
compulsory licence and requires applicants to have made reasonable efforts to secure a 
licence from a PVR holder. Because of these developments, there is minimal risk of frivolous 
compulsory licence applications, especially since there is no evidence that frivolous 
applications have been filed in the past. In addition, there is no authority in the PVR Act or 
PVR Bill to allow over-recovery of the costs of processing a compulsory licence application 
as a disincentive.  
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Cancellation or nullification application $350 

Request for hearing $850 
 

Implementation plan 
Subject to the passage of the PVR Bill and implementation of the associated regulations, the 
fees will be incorporated into the new regulations and published in the New Zealand Gazette. 
The adjusted fee amounts will apply to any application made following that date. Any 
varieties which have been applied for or are already under trial or examination before that 
date will remain under the existing fee structure. 

For renewals, the first renewal of an existing PVR after the implementation date will be the 
current renewal fee. Following that, subsequent renewals will be charged at the level of the 
new fee. This will enable businesses to plan for the increased renewal fee. MBIE will 
implement the new fees through their usual business practices, updating their systems and 
sending communications to stakeholders about the fee changes. Collateral will be developed 
to explain the new fees and any new processes.  

Review, monitoring and evaluation 
The cost recovery model is supported by the interim Crown funding of $2.000 million  

 and to mitigate the impact of 
fee increases on users of the PVR scheme.  

However, the current underlying principle of the PVR scheme is still that it is funded from 
users and should therefore set fees at full cost recovery model. In the next two years, 
additional economic analysis of the PVR scheme will be undertaken to determine how the 
scheme should be funded in the future when balanced with the wider public benefits that flow 
on to the New Zealand economy and society.   

A subsequent fees review of the PVR scheme will be part of a wider review of all the fees 
charged by IP schemes in New Zealand and their impact on the Memorandum Account. This 
will be completed in the next three years, with the aim of having new fees in place before 
2025/26. During this period MBIE will continue to monitor the volume of applications, as well 
as the origin of applications (domestic/overseas) and reflect this in the next fees review. 

Legal  
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