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BRIEFING 
Addressing modern slavery in international supply chains 
Date: 4 March 2021 Priority: Medium 

Security 
classification: 

In Confidence Tracking 
number: 

2021-1964 

Purpose  
To seek your agreement on the scope and proposed policy objectives for further work on options to 
address modern slavery in international supply chains.  

Executive summary 
In November 2020, you directed officials to investigate whether we are adequately protecting 
workers in New Zealand and elsewhere from modern slavery, including through the work on the 
Plan of Action against Forced Labour, People Trafficking and Slavery and investigating the options 
for addressing slavery through international supply chains.  

This work also responds to the commitment in Labour’s 2020 Manifesto to “[explore] the 
implementation of modern slavery legislation in New Zealand to eliminate exploitation in supply 
chains”.  

Modern slavery is a significant problem that is found in every country. While there are significant 
methodological challenges in attempting to estimate its scale, current estimates from the 
International Labour Organization (ILO) suggest there are over 40 million victims of slavery around 
the world (comprising 25 million victims of forced labour, including sexual exploitation, and 15 
million victims of forced marriage). We know that modern slavery is also occurring in New Zealand, 
though our current information based on prosecutions is unlikely to reflect the full spectrum of 
people who are trafficked or exploited in New Zealand.  

New Zealand is delivering a robust framework for addressing exploitation domestically (including 
through recent changes arising from the Migrant Exploitation Review), but it does not effectively 
address modern slavery in international supply chains where slavery is found most often. While 
New Zealand is actively engaged on these issues in bilateral and multilateral fora, there is an 
opportunity to take further action to address modern slavery in international supply chains.  

We recommend that further assessment of potential options to address modern slavery in 
international supply chains be guided by the following policy objectives:  

1. Maintain and enhance our international reputation 

2. Reduce the prevalence of modern slavery internationally   

3. Raise awareness of modern slavery, and drive behavioural and cultural change 

4. Support New Zealand’s domestic framework in preventing exploitation, protecting 
victims, and enforcing the law. 

A wide range of approaches have been taken by other countries to address modern slavery in 
supply chains. These approaches range from light touch to more intensive, and can include (for 
example) specific awareness-raising initiatives, mandatory supply chain reporting obligations 
through legislation, import bans on goods made with forced labour, and overseas development 
assistance.    
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Recommended actions  
The Ministry of Business, Innovation and Employment recommends that you:  

a Note that the 2020 Labour Manifesto included a commitment to “exploring the implementation 
of modern slavery legislation in New Zealand to eliminate exploitation in supply chains”. 

Noted 

b Note that New Zealand has a robust framework for addressing modern slavery domestically, 
and this is being enhanced through further work including the legislative, policy and operational 
changes arising from the Migrant Exploitation Review and the Plan of Action against Forced 
Labour, People Trafficking and Slavery.  

Noted 

c Note that there are gaps in our approach to addressing modern slavery in international supply 
chains, for which our current response is primarily through intergovernmental engagement.   

Noted 

d Agree the policy objectives to guide further work should be to:  
i. Maintain and enhance our international reputation 

ii. Reduce the prevalence of modern slavery internationally 

iii. Raise awareness of modern slavery, and drive behavioural and cultural change 

iv. Support New Zealand’s domestic framework in preventing exploitation, protecting 
victims, and enforcing the law. 

Agree / Disagree 

e Agree to officials undertaking work to investigate legislative and non-legislative options for 
addressing modern slavery within international supply chains, and assess the appropriateness 
and effectiveness of these options within a New Zealand context. 

Agree / Disagree 

f Agree that officials undertake this assessment and provide advice to you on options to address 
modern slavery in international supply chains by May 2021. 

Agree / Disagree 

g Note that you are meeting with officials on the 10 March to discuss this briefing. 
Noted 

 
 

 
 
 
 
 
Nita Zodgekar 
Manager, International Labour Policy 
Labour, Science & Enterprise, MBIE 

..... / ...... / ...... 

 
 
 
 
 
Hon Michael Wood 
Minister for Workplace Relations and 
Safety 

..... / ...... / ...... 
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Background 
1. Worker exploitation and modern slavery practices take many forms. They can range from 

breaches of minimum employment standards to more controlling/coercive criminal behaviour. 
At the most extreme end of the spectrum, they can include subjecting persons to debt-
bondage, serfdom, forced labour, forced marriage, exploitative child labour, human trafficking 
and other slavery-like practices. Collectively, these practices have become known as 
“[modern] slavery” in international fora.  

2. In November 2020, you directed officials to investigate whether we are adequately protecting 
workers in New Zealand and elsewhere from modern slavery, including: 

a. finalising and implementing the national Plan of Action against Forced Labour, People 
Trafficking and Slavery;  

b. expanding our knowledge base/evidence on the scale of the modern slavery and 
forced labour issue in New Zealand; and developing our understanding of different 
approaches or mechanisms for addressing modern slavery within supply chains 

c. providing advice on the legislative and non-legislative options with regards to 
addressing modern slavery within international supply chains [briefing 2021-1137 
refers]. 

3. In relation to (a), Cabinet agreed the new Plan of Action against Forced Labour, People 
Trafficking and Slavery (‘Plan of Action’) in December 2020 [DEV-20-MIN-0178 refers] and 
you will be launching it on 16 March 2021. This paper provides further information and advice 
on (b) and (c).  

4. This work responds to the commitment in Labour’s 2020 Manifesto to “[explore] the 
implementation of modern slavery legislation in New Zealand to eliminate exploitation in 
supply chains”. It also responds to the Government’s agreement, as part of New Zealand’s 
2019 Universal Periodic Review, to “consider introducing legislation requiring businesses to 
report publicly on transparency in supply chains”. This action is reflected in the Plan of 
Action.   

5. For the purpose of this work we are defining supply chain transparency as taking steps to 
understand the risks and instances of slavery within the global supply chains of the 
businesses trading within New Zealand. How we do this and what other actions are required 
as part of this work (for example audits; reporting; steps taken to mitigate risks; or any 
actions to address the risks) will form part of future advice to you. 

Modern slavery is a significant problem that is found in every 
country  
6. There are significant methodological challenges in attempting to accurately measure the 

extent of slavery and worker exploitation. The hidden nature of this activity, and the 
difficulties of accessing victims, makes data collection difficult.  

7. The most used data set for understanding the prevalence of slavery at a country-level is the 
Global Slavery Index (GSI) developed by the Walk Free Foundation. This is an internationally 
recognised estimation that provides national estimates of modern slavery using a mixture of 
survey data and predictive modelling based on risk factors. On this basis, the GSI has 
estimated that there are approximately 3,000 victims of slavery in New Zealand. 

8. In 2018, the GSI estimated that internationally there are over 40 million victims of slavery, 
comprising 25 million victims of forced labour and 15 million victims of forced marriage. 70 
per cent of these victims are women and girls. Slavery was found to be most prevalent in 
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Africa, followed closely by Asia and the Pacific region. The Walk Free Foundation considers 
that these estimates are conservative, given the gaps in data in key regions.  

9. A victim of slavery can face physical and emotional harm that can last for the rest of their 
lives. This human suffering is hard to quantify or summarise, but can range from initial health 
costs linked to physical or sexual violence through to mental health and wellbeing concerns.  

10. The costs, whilst mostly felt in the domestic labour market that survivors are a part of, can 
nevertheless contribute to wider economic impacts felt across the globe. Modern slavery can 
include the denial of economic agency, which impacts international and domestic economies. 
This can include significant impacts on productivity, which are felt throughout global supply 
chains.  

11. Current estimates on the extent and nature of these hidden crimes in New Zealand are 
derived from overseas experience, and do not align with New Zealand’s experience to date. 
Most of the 51 trafficking victims identified in New Zealand to date have been migrant men 
who were trafficked for the purpose of labour exploitation. This is unlikely to reflect the full 
spectrum of people who are exploited in New Zealand, as the hidden nature of these crimes 
means that vulnerable people are less likely, or able, to seek help or report their experience. 

12. Independent research commissioned by MBIE identified that exploited temporary migrant 
workers suffer both physical and psychological harm, and that harm also affects their 
families. Key types of exploitation identified in the research included the under-payment or 
non-payment of wages; non-compliance by employers with employment agreements; the 
non-payment of taxes; and denial of annual holidays and holiday pay. Some workers 
experienced controlling and coercive behaviours, such as surveillance while working, control 
of their accommodation and movement, intimidation, and threats related to their immigration 
status. 

13. Increasing awareness of the scale of the problem has helped draw attention to it, including 
the role that businesses play in driving forced labour through international supply chains. 
Global dialogue has increased in recent years as governments, businesses and non-
governmental organisations drive global efforts to tackle what is a global issue (for example 
through the Bali Process1). This has led to greater awareness and also pressure for New 
Zealand to take further action against modern slavery in international supply chains. 

New Zealand is developing a robust framework for addressing 
exploitation, and this is being further strengthened  
14. New Zealand’s domestic legal framework criminalises the range of practices often associated 

with modern slavery. This includes specific criminal provisions against slavery, dealing in 
persons under 18 (including for sexual exploitation or forced labour), trafficking in persons 
(including for sexual exploitation or forced labour), and the exploitation of unlawful 
employees and temporary migrant workers. Immigration New Zealand and Police are directly 
responsible for enforcement, and coordinate and cooperate as appropriate to address these 
forms of offending.  

15. The Plan of Action against Forced Labour, People Trafficking and Slavery  includes an action 
to consider amending the Crimes Act 1961 to strengthen provisions for the criminalisation of 
trafficking in those under 18 years.  

16. New Zealand’s existing framework will be further supported by the changes arising from the 
Migrant Exploitation Review, which the Government initiated in 2018. In July 2020, Cabinet 

 
1 The Bali Process on People Smuggling, Trafficking in Persons and Related Transnational Crime ("Bali 
Process"), of which New Zealand is a member, was established in 2012 is a forum for policy dialogue, 
information sharing and practical cooperation to help the region address these challenges. 
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22. Currently, New Zealand’s engagement on these issues is primarily driven through bilateral 
and multilateral engagement. This includes:  

a. Promoting the inclusion of labour chapters in Free Trade Agreements which place 
obligations on parties in relation to the ILO’s Fundamental Principles and Rights at 
Work (including the elimination of all forms of forced or compulsory labour). 

b. Engagement in multilateral fora, such as the:  

i. Bali Process on People Smuggling, Trafficking in Persons and Related 
Transnational Crime (“Bali Process”), which brings together governments from 
across Asia-Pacific to strengthen cooperation against these practices. This 
includes active participation in the Bali Process Government and Business 
Forum, which enables engagement between governments and the private sector 
to combat human trafficking and related exploitation. 

ii. Pacific Island Forum Fisheries Agency and the Western and Central Pacific 
Fisheries Commission (WCPFC). In the WCPFC, New Zealand is leading work to 
improve labour standards on fishing vessels through the development of legally 
binding measures. 

23. New Zealand also has an ongoing presence in a range of countries which involves 
supporting both those countries and New Zealand to address exploitation and forced labour. 
This includes:  

a. Sharing information on forced labour, people trafficking and slavery through the Pacific 
Island Development Community (PIDC) 

b. Providing support through immigration liaison officer positions in South-East Asia 

c. Developing capacity building modules on trafficking in persons, forced labour and 
slavery to Pacific Island partners as part of the Hakili Matagi Immigration Core 
Elements Curriculum 

d. Offshore presentations that support the disruption and prosecution of forced labour, 
people trafficking and slavery (through channels such as the Bali Process, Fiji Police 
and Immigration workshops, the Samoan Police awareness programme, offshore INZ 
Risk and Verification Manager training). 

24. While these engagements are not specifically focused on preventing modern slavery in 
supply chains, reducing forced labour and trafficking within the Pacific and South-East Asia 
regions can assist in protecting the integrity of goods and services supplied to New Zealand 
enterprises.  

25. Addressing this issue further may contribute to sustaining the social licence for New Zealand 
trade policy and is consistent with New Zealand’s long-held active approach to human rights 
issues. The Government has accepted the Trade for All advisory board’s recommendation to 
review legislation to ensure forced labour is adequately addressed. 

26. During the development of the Plan of Action, a targeted public consultation was carried out 
with key stakeholders including across civil society and business. The majority of 
respondents (28 out of 37) to the consultation commented specifically on Action 16, to 
“Consider introducing legislation requiring businesses to report publicly on transparency in 
supply chains, to help eliminate practices of modern slavery”. All who commented were in 
favour of this action, and most submitters also recommended that it be treated as a major 
priority.   

27. In addition, there has been a significant rise in news coverage and public interest on modern 
slavery issues. You have been lobbied, as have officials, regarding the potential for modern 
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slavery legislation in New Zealand. This has included a call by the Walk Free Foundation for 
New Zealand to conduct an official inquiry into the need for legislation, as Australia did in 
2017. 

28. The Ministry of Foreign Affairs and Trade (MFAT) have also been approached by civil society 
groups such as the Business and Human Rights Resource Centre, encouraging the 
Government to support work throughout the Pacific and in our own development programme 
procurement processes, to promote compliance with the UN Guiding Principles on Business 
and Human Rights.  

29. The Walk Free Foundation (which produces the Global Slavery Index) ranked New Zealand 
52nd out of 183 countries assessed based on their responses to modern slavery3. One of 
Walk Free’s criticisms of New Zealand was the lack of response to international supply 
chains and the impact of New Zealand businesses in this context.  

Market failures suggest the need for further government intervention  
30. Modern slavery presents a significant social and financial cost to victims and their 

communities. It also presents a competitive disadvantage for businesses that conduct  
trade fairly, and is a barrier to productive, inclusive and sustainable economic growth.  

31. There is also an increasing societal expectation for transparency in supply chains, including 
on the prevalence of modern slavery within them, which may have future trade implications.  

32. Furthermore, there is an opportunity for New Zealand to take a leadership role with 
government support for actions that address modern slavery. The need for a more level-
playing field based on minimum standards of business practice, in combination with the 
public good outcomes that could be achieved by such practice, suggests that government 
intervention may be warranted in this case. Proposed policy objectives and potential 
interventions are discussed in more detail below.  

We propose four policy objectives to guide further work to address 
modern slavery in international supply chains  
33. We recommend that the following policy objectives guide the next stages of this work:  

1. Maintain and enhance our international reputation 

2. Reduce the prevalence of modern slavery internationally   

3. Raise awareness of modern slavery, and drive behavioural and cultural change 

4. Support New Zealand’s domestic framework in preventing exploitation, protecting 
victims, and enforcing the law. 

34. These objectives will inform further work on policy options for addressing modern slavery 
within international supply chains. Any assessment will also include consideration of the cost-
effectiveness of each intervention.  

Objective 1. Maintain and enhance our international reputation  
35. As a small nation lacking significant economic and strategic power, New Zealand is 

dependent on strong international connections and the rules-based multilateral system. It is 
through these connections that New Zealand influences relevant agendas and it is 
recognised as a strong advocate of international law, sustainable development, and human 
rights. Our reputational strength lies in our observance of international standards and 

 
3 Walk Free Initiative: Measurement, Action, Freedom, June 2019 
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43. We expect that businesses do not want slavery to exist within their supply chains, including 
for the purpose of avoiding legal and reputational risks. There may also be a financial 
business case for eradicating slavery within supply chains, as well as a moral one. A report 
by the CORE Coalition5 discussed the benefits to businesses as ranging from improved risk 
assessment and investor relations, through to increased staff retention and improved 
relationships with consumers in an increasingly ethically conscious market. Conversely, 
Sports Direct (a large UK based business) lost 11 per cent from its share price in the wake of 
serious allegations of how workers were treated. 

Objective 4. Support New Zealand’s domestic framework in preventing exploitation, 
protecting victims, and enforcing the law 
44. Taking action on slavery in international supply chains should work in partnership with the 

domestic framework already established, the changes taking place following the Migrant 
Exploitation Review and the actions agencies have committed to through the Plan of Action. 

45. Measures to address modern slavery in supply chains can help to increase the publicity of 
these practices domestically.  An independent review of the UK Modern Slavery Act 
suggests it has helped increase awareness of modern slavery and led to an increase in 
reporting to the police. The number of live police investigations into modern slavery in the UK 
increased from 188 in December 2016, to 1,640 in May 2020. In addition, in 2019 there was 
a 67 per cent increase in offences identified compared to 2018, resulting in a 17 per cent 
increase in prosecutions and 27 per cent increase in convictions for modern slavery-related 
crimes. 

46. There may also be parallels between the new duty to prevent employment standards 
breaches currently under development [briefing 2021-2383 refers] and the supply chain 
management and transparency obligations that are typical to modern slavery legislation. The 
new duty to prevent employment standards breaches will apply to lead firms’ domestic 
supply chains, and not their international supply chains (as in modern slavery legislation). 
However, the responsible business conduct it will incentivise may complement any 
international supply chain reporting and management obligations that could be included in a 
Modern Slavery Act in New Zealand, were such legislation to be introduced.   

There are a range of possible interventions to address modern 
slavery in supply chains 
47. There are various approaches taken by other countries globally, which New Zealand is not 

currently doing, to address the issue of modern slavery in supply chains. These approaches 
range from light touch to more intensive, and include the following: 

• Supply chain transparency through mandatory reporting and other due diligence 
obligations (through legislation) 

• Awareness campaigns with consumers and businesses, including providing best 
practice guides 

• Creating a new office as a watchdog over businesses  

• Facilitating business leadership 

48. These approaches are discussed below and summarised in Annex Two.  

49. There are limited evaluations available for these approaches, as many have either been 
recently adopted or are under development. However, initial evaluations are starting to 

 
5 CORE is a UK civil society coalition on corporate accountability. 
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emerge for those approaches with have been in place for a longer period of time, which are 
discussed below. 

International approaches to addressing modern slavery in supply chains  
Supply chain transparency through mandatory reporting and other due diligence obligations 
(legislation) 

50. Supply chain legislation has been introduced in other countries requiring large businesses to 
report publically on slavery within their international supply chains, including the steps they 
are taking to address any problems. This does not seek to enforce the labour laws of each 
country in foreign jurisdictions, but rather supports international laws and agreed standards. 
There are various forms and approaches that these interventions have taken.  

51. The legislation takes many different forms in each jurisdiction. Jurisdictions vary in terms of 
the size of businesses they target and the related support (eg independent commissioners 
and toolkits). There are also differences in the level of duty placed on organisations. Some 
require public statements of efforts to identify slavery; others have a requirement to 
thoroughly audit supply chains; and some (such as the EU) go further by placing a duty of 
care liability to prevent and protect workers in supply chains from exploitation.  

52. Supply chain transparency legislation seeks to raise awareness domestically and 
internationally of these issues. It drives modern slavery into the public and business domain 
to contribute to the eradication of these practices through consumer choice and business 
relationships. Further, it intends to raise awareness that this activity can also occur 
domestically, and by creating more public responsibility and awareness, lead to an increase 
in prosecutions.  

53. The UK was one of the first countries to implement a Modern Slavery Act (MSA) in 2016 with 
supply chain reporting requirements, although the US state of California had brought in 
similar legislation in 2012. Since the UK, other countries have followed suit including the EU 
Member States and Australia, and Canada is considering adopting a similar approach.  

54. This approach has been supported in the UK and Australia by the development of a public 
repository of reports, and establishment of units to support good business practice.  

55. Financial penalties for non-compliance have been a controversial component of this 
approach. The UK MSA now includes a financial penalty if businesses do not comply with the 
requirements of the statements, following an independent review of its law. Australia will be 
reviewing whether penalties should be introduced as part of a forthcoming statutory review of 
the legislation. 

56. This approach varies in terms of which businesses are targeted. This is usually decided 
through specifying a threshold based on revenue or number of employees.  

57. There is a question of how many New Zealand businesses trading internationally are already 
reporting in other countries as a result of their legislation. However, more work needs to be 
done to understand this number further. This must be done in conjunction with assessing the 
requirements of each one of these approaches and any gaps which may exist; as well as 
how they meet the policy objectives outlined above.   

58. There are limited evaluations for the legislative approach as many are still new. However, an 
independent review of the UK approach suggested it had helped increase awareness of 
modern slavery and led to an increase in reporting to the police. This has in turn resulted in 
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an increase in the number of prosecutions and convictions. There is also evidence6 that 
voluntary initiatives do not on their own, drive compliance.  

Awareness campaigns with consumers and businesses, including providing ‘best practice guides’ 

59. Examples of this type of initiative include Walk Free Foundation’s Business and Investor 
Toolkit, the UN Guiding Principles on Business and Human Rights, OECD Guidelines for 
Multinational Enterprises and New Zealand’s own work on Procurement Principles and 
ethical and sustainable work practices through Employment New Zealand.  

60. These awareness campaigns contain a range of information and guidelines which include:  

a. Advice on why businesses should care about slavery in their supply chains and 
generally from both a moral and business perspective 

b. Tools to use to take action such as listing firms who can help with auditing supply 
chains 

c. Links to other examples of best practice and resources from other businesses and 
international organisations.  

61. These initiatives could benefit from being more cost effective to implement and designed to 
harness action from businesses which want to independently take action for commercial 
reasons, and also to reinforce their own values. 

62. However, as discussed in paragraph 58 above, evidence7 suggests that these voluntary 
initiatives alone will not drive wholesale change in this area. It therefore does not directly 
target those who are not already motivated to take action in this space. 

Creating a new office as a watchdog over businesses 

63. In Canada, the role of Ombudsperson for Responsible Enterprise was established in 2018 
and mandated to investigate allegations of human rights abuses linked to Canadian 
corporate activity abroad. The Ombudsperson undertakes collaborative and independent 
fact-finding, makes recommendations, monitors implementation of those recommendations, 
and reports publicly throughout the process.  

64. In the UK, an Anti-Slavery Commissioner role has also been established through legislation 
as part of the modern slavery response. Its role includes advocating for victims and the 
elimination of these practices, and holding the government to account. 

65. There are limited evaluations of the effectiveness of this approach but more analysis will be 
completed over the coming weeks. It is also worth noting that the UK Anti-Slavery 
Commissioner is part of its legislation and compliments its mandatory reporting. Canada is 
implementing similar legislation as well.  

Facilitating business leadership 

66. There is an opportunity to facilitate business leadership to drive the adoption of practices to 
address modern slavery in supply chains. A key barrier is the lack of coordination across 
businesses, meaning there can be little visibility over how actions are implemented in 
practice.  

67. The Government currently leverages procurement to drive good employment practices in the 
domestic supply chains of contracted businesses (particularly in the cleaning, security and 
forestry sectors). However, more could be done to facilitate best-practice information sharing 

 
6 United Nations: Report of the working group on the issue of human rights and transnational corporations 
and other business enterprises, 16 July 2018 (A/73/163) 
7 United Nations: Report of the working group on the issue of human rights and transnational corporations 
and other business enterprises, 16 July 2018 (A/73/163) 
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to support efforts to improve these practices across international supply chains. This could 
follow from approaches that have been undertaken to promote environmental sustainability, 
such as the organising of fora and engagement with key business groups, while involving 
others including unions and NGOs.       

Other considerations in combatting modern slavery in supply chains  
68. This work on supply chain transparency is specifically focused on ensuring that businesses 

are taking action to address modern slavery in their own supply chains. Actions can also be 
taken to address modern slavery outside of a supply chain transparency approach. These 
interventions include directly stopping the flow of goods made as a result of slavery, or 
tackling the root causes of such practices (including through overseas development 
assistance). They are therefore primarily foreign policy and trade issues and any further work 
would need to be prepared through those portfolios.   

Placing import bans on goods made with forced labour 

69. The US has prohibited the import of any products produced wholly or in part by forced 
labour. Canada is considering the introduction of legislation which would enable it to similarly 
ban the import of goods produced with forced labour. Some countries have implemented 
bans on specific products and regions associated with allegations of forced labour. For 
example, the US issued a Withhold Release Order against cotton products and tomato 
products produced in Xinjiang in January 2021. The Australian Senate is currently 
considering a Bill that would prohibit importation of all goods from Xinjiang region and other 
regions in China using forced labour.  

70. In New Zealand, two previous Bills proposing to ban foreign slave labour goods (in 2009 and 
2016) failed to progress, due to difficulties in defining slavery or forced labour and the ability 
to enforce such a ban. There is currently no feasible way to assess the exact origin of goods 
and the conditions under which they were produced.  

71. More work would need to be undertaken to understand if this approach could be re-worked to 
make it a feasible option for New Zealand. This would include consideration of how well it 
has worked in other jurisdictions  

  

Addressing controls on the export of goods to prevent their diversion towards forced labour 

72. Another consideration in combatting forced labour in international supply chains is 
addressing whether measures could be adopted to ensure goods exported overseas are not 
used as inputs to products produced by forced labour, or are not diverted towards 
repression, arbitrary detention or forced labour, for example security equipment.  

73. Under New Zealand’s current export controls regime, exports which may be used (directly or 
indirectly) for a military, paramilitary, militia or police purpose require an export permit. There 
is, however, limited scope for exploring if export controls could be widened to more 
effectively control for goods which could contribute to forced labour. This would involve 
legislative change to the definition of ‘military’ to ‘security’ which could then encompass other 
internal security organisations. 

Targeting overseas development assistance initiatives 

74. Practices associated with modern slavery can be addressed through programmes such as 
those led by the ILO and the International Organization for Migration (IOM), which can be 
reliant on external funding including from governments and businesses.  

75. As summarised earlier, New Zealand currently contributes to a range of overseas aid 
projects which are working towards reducing the instances of slavery globally. These range 
from partnerships with Tearfund to work with their anti-trafficking and exploitation projects 
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businesses to carry out human rights due diligence, which includes identifying their impacts, taking 
appropriate action, tracking the effectiveness of their responses, and communicating how their 
impacts are being addressed.  

We consider that, to best meet the policy objectives, modern slavery legislation should be broad-
ranging in the types of entities it covers. It should include, for example, government entities and 
charitable entities (that meet any relevant materiality thresholds). Materiality can be measured in 
different ways, including most commonly through revenue and asset thresholds (which are also 
used in other regulatory regimes within New Zealand). It might also arise, however, based on 
particular risk profiles.  

We consider the Australian threshold (AUD $100 million in revenue) would be too high for the New 
Zealand context. Rather, the appropriate materiality levels could vary based on what requirements 
are set and how many entities could be captured. We assume broadly that in the New Zealand 
context a ‘higher threshold’ could be defined in terms of a revenue threshold anywhere above $50 
million, while a ‘lower threshold’ could be defined anywhere between $10 million and $50 million. In 
addition, there could be other financial or ‘risk’ thresholds that might trigger coverage of particular 
enterprises.  

The options for considering who the regulated parties should be and what they should be required 
to do can be grouped into three broad (but highly simplified) categories, which are not mutually 
exclusive for the purpose of public consultation:  

• Disclosure (capturing either fewer or more entities through threshold levels or targeting)  

• Due diligence (capturing either fewer or more entities through threshold levels or targeting)  

• Graduated approach (capturing a range of entities and incorporating both disclosure and 
due diligence, with lower thresholds for disclosure and higher thresholds for due diligence).  

We consider that a due diligence approach is likely to be more effective than disclosure in 
achieving the agreed policy objectives, but would likely also have comparatively higher costs for 
the regulated parties (as well as the regulator). Given the degree of uncertainty underlying these 
assumptions, we recommend testing these views in public consultation. 

The MS LAG has proposed a graduated approach which would include both disclosure and due 
diligence obligations, and we recommend that public consultation be based around this option. 
Under this approach, obligations would potentially apply to a wide range of entities but the 
particular obligations for individual entities would be proportionate to factors such as their risk and 
size. We consider this option may best meet the policy objectives for this work, which is 
fundamentally to address harm and risk from modern slavery globally, and would inform our 
understanding of both disclosure and due diligence approaches.  

Irrespective of the option proposed for public consultation, there are a range of further decisions 
that will need to be made to help inform the public consultation and legislative design (including in 
relation to accountabilities, penalties and enforcement). These will also influence public 
perceptions of the legislation and its effective implementation. Legislation in any form will be a 
significant change for New Zealand, and will need to be supported by effective communications 
and guidance for regulated entities. There will be implementation and compliance costs for the 
regulated parties as well as the regulator, regardless of the policy choices that are made.   

  



  

2122-0132 In Confidence  4 

 

Recommended action  
The Ministry of Business, Innovation and Employment recommends that you:  

a Note that the key high-level regulatory design questions for corporate responsibility-related 
modern slavery legislation are: 
i. What obligations will be placed on the regulated parties 
ii. Who the regulated parties should be (i.e. what thresholds should apply)  
iii. How the obligations should be enforced [to be explored in a further briefing to be 

provided in October]. 
Noted 

b Note that the obligations placed on entities through modern slavery legislation take a wide 
range of forms, but can be broadly categorised into disclosure and due diligence-based 
approaches.  

Noted 

c Agree to consult on each of the following options for corporate responsibility-related modern 
slavery legislation: 
i. Option 1: Disclosure-based approach 

Yes / No 

ii. Option 2: Due diligence approach  
Yes / No 

iii. Option 3: Graduated approach combining both disclosure and due diligence, but 
applying obligations to entities based on factors such as their size, risk and influence 
(approach proposed by the Modern Slavery Leadership Advisory Group). 

Yes / No 

d Note that MBIE’s recommendation is for the graduated approach to be proposed as the 
preferred option in public consultation.  

Noted 

e Agree that modern slavery legislation in New Zealand should be based broadly on the 
United Nations Guiding Principles on Business and Human Rights and intend for the 
regulated parties to (whether through disclosure or due diligence obligations):  
i. Undertake modern slavery risk assessments across their global operations and supply 

chains (including those of any of their subsidiaries) to identify potential risks 
ii. Undertake action (as is reasonable and appropriate) to address any risks 
iii. Monitor and evaluate the effectiveness of the actions they take 
iv. Be transparent about the risks they identify, the actions they are taking and how they 

are monitoring and evaluating those actions. 
Agree / Disagree 

f Agree that no entities should be excluded from the scope of this legislation based solely on 
their type or sector (such that government entities and charitable entities will fall in scope). 

Agree / Disagree  
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g Agree that any disclosures should take a prescriptive (rather than general) approach, 
requiring entities to publish modern slavery statements that cover specified matters including 
those in recommendation (e). 

Agree / Disagree  
h Agree that the provision of penalties for failures to meet obligations should be tested in 

public consultation, with further advice to be provided to you in October on what types of 
non-compliance could be penalised and the level of any associated penalty. 

Agree / Disagree  

Noted 

j Agree to meet with officials to discuss the matters raised in this briefing. 
Agree / Disagree 

k Agree to forward copies of this briefing to the Minister of Foreign Affairs, Minister for Trade 
and Export Growth, Minister for Economic and Regional Development, Minister of 
Immigration, and the Minister of Commerce and Consumer Affairs.    

Agree / Disagree 

 
 
 
 
 
 
Nita Zodgekar 
Manager, International Labour Policy 
Labour, Science & Enterprise, MBIE 

..... / ...... / ...... 

 
 
 
 
 
Hon Michael Wood 
Minister for Workplace Relations and 
Safety 

..... / ...... / ...... 
 
 

  

Confidential advice to Government
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number of New Zealand entities that could be captured under different thresholds, and an 
assessment of the number of New Zealand businesses already reporting under international 
supply chain transparency legislation. This second project was undertaken by Ernst & 
Young.  

There are a broad range of choices to be made regarding what entities 
should be required to do  
8. Modern slavery-related legislation internationally takes a wide range of forms, from non-

prescriptive reporting obligations (as currently in the UK) to the mandatory creation and 
implementation of human rights action plans (as with the French ‘duty of vigilance’). It also 
captures a wide range of entities – from those earning over £36 million (approx. NZD $71 
million) in annual turnover in the UK, to those with over 5,000 or 10,000 employees in France 
(numbers respectively applicable in relation to domestic and foreign-headquartered firms). In 
an alternative model, the Netherlands have adopted legislation requiring due diligence on 
child labour which applies to any company that sells or supplies goods or services to Dutch 
consumers.   

The nature of legislative modern slavery obligations can vary from disclosure 
through to a duty-based approach  
9. The United Nations Guiding Principles on Business and Human Rights (UNGPs) call on 

businesses to undertake human rights due diligence. This is described as including 
“assessing actual and potential human rights impacts, integrating and acting upon the 
findings, tracking responses, and communicating how impacts are addressed.”  

10. The UNGP’s general notions of risk identification, action, evaluation and communication are 
common themes across modern slavery legislation around the world. However, the 
mechanisms to achieve them differ. These are indicated in broad terms in Figure 1: 

Figure 1. High-level mechanisms to promote or compel the use of actions to address 
modern slavery, in increasing degree of obligations (indicative) 

 
Note: European (regional and country-level) approaches generally relate to human rights more broadly (and in 
conjunction with environmental issues), whereas non-European approaches generally focus on modern slavery more 
specifically.  
1 Switzerland has adopted a disclosure model that includes further due diligence obligations for enterprises trading in 
conflict minerals or goods and services produced with a founded suspicion of child labour. 
2 The Netherlands has adopted due diligence requirements in relation to child labour. It is currently considering 
broader due diligence requirements in relation to human rights, labour rights and the environment (collectively).  

Disclosure-based approaches require entities to specify the actions they are taking 

11. The ‘general disclosure’ approach requires entities to publish a statement outlining what 
they are doing to address modern slavery. However, it provides flexibility in the content of 

•Belgium (proposed)
•EU (proposed)
•France
•Germany
•Netherlands (proposed)2

•Norway

Due diligence

•Australia
•California
•Canada (proposed)
•EU
•Switzerland1

•UK (proposed)

Disclosure / transparency 
of prescribed matters

•UK (current)

General disclosure / 
transparency
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this reporting and could (as in the UK) permit the submission of a statement indicating the 
entity is doing nothing. The UK has indicated that it will be moving towards an approach that 
requires reporting on prescribed matters, similar to Australia.  

12. The ‘prescribed disclosure’ approach can require entities to publish statements that 
(among other matters): 

a. describe the risks of modern slavery practices in the operations and supply chains of 
the reporting entity, and any entities that the reporting entity owns or controls 

b. describe the actions taken by the reporting entity and any entity that the reporting entity 
owns or controls, to assess and address those risks, including due diligence and 
remediation processes 

c. describe how the reporting entity assesses the effectiveness of such actions. 

Due diligence approaches require entities to take actions beyond transparency and disclosure 

13. Due diligence approaches move a step further than transparency and disclosure by 
requiring that regulated entities undertake particular actions, in addition to reporting on the 
actions they are (or are not) undertaking. The particular actions can vary but broadly align 
with the due diligence actions set out in the UNGPs. Under this approach, an entity that fails 
to meet their obligations could potentially be subject to penalties and the provision of 
remedies to identified victims of modern slavery. The European Union is currently 
considering legislation of this nature, under which the burden of proof would rest with the 
entity (rather than a victim) – requiring them to prove that they did not contribute to alleged 
human rights abuse by discharging their due diligence obligation.  

14. The proposed ‘duty to prevent employment standards breaches’ amendment to the 
Employment Relations Act 2000 falls within this category of response [briefing 2021-3794 
refers]. It will require duty holders to, at a minimum, identify and assess the risk of 
employment standards breaches in the parts of their domestic supply chain that they have 
significant control or influence over. Where a risk is identified, duty holders will be required to 
take appropriate steps to address and manage the risk. Cabinet has previously agreed that 
for failing to meet the duty, a person will be liable for penalties and the payment of arrears to 
employees (if both the employer and any other person involved in the breach are unable to 
pay).        

We recommend that the disclosures or due diligence required be based broadly on 
the UN Guiding Principles on Business and Human Rights (UNGPs) 
15. We consider that modern slavery legislation should intend for the regulated parties to, at a 

high-level, act in a way that is consistent with the corporate responsibilities set out in the 
UNGPs. The UNGPs provide a global framework setting out the duty of States to protect 
human rights, the corporate responsibility to respect human rights, and the role of States and 
corporations in providing access to remedy. Drawing from the UNGP framework would be 
consistent with international settings, under which both disclosure and due diligence 
approaches have drawn from the UNGPs, and would provide a consistent framework for 
businesses.  

16. The UNGPs can be incorporated into modern slavery legislation irrespective of it adopts a 
disclosure or due diligence mechanism. The intention would be for entities to:  

a. undertake modern slavery risk assessments across their global operations and supply 
chains (including those of any of its subsidiaries) to identify potential risks 

b. undertake action (as is reasonable and appropriate) to address any risks 

c. monitor and evaluate the effectiveness of the actions they take 
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d. be transparent about the risks they identify, the actions they are taking and how they 
are monitoring and evaluating those actions. 

17. At a more granular level, the specific requirements set out in legislation and/or guidance 
could comprise a wide range of potential activities. These could be substantially similar to the 
measures entities may adopt to meet the proposed duty to prevent employment standards 
breaches by New Zealand employers. A high-level requirement to ‘take action’ could, for 
example, include or be supported by requirements such as: 

a. developing a policy statement setting out the entity’s responsibilities and expectations 
of suppliers 

b. surveying and auditing (at appropriate intervals) of suppliers for compliance with 
minimum standards     

c. providing education and training to relevant suppliers and workers 

d. establishing or participating in effective grievance mechanisms (enabling those affected 
by the entity’s operations to raise concerns) 

e. looking into any issues as they arise and working with suppliers to resolve them, or 
escalating to an appropriate regulator if necessary 

f. providing for or cooperating in remediation, where they have caused or contributed to 
adverse impacts 

g. tracking the effectiveness of the entity’s response based on appropriate qualitative and 
quantitative indicators, and based on feedback from internal and external sources 
(including affected stakeholders). 

18. The extent to which these obligations are feasible and appropriate will depend on factors 
including the resources of the entity and the nature of its operations and supply chains. 
Potentially, less prescriptive legislation could be broader-ranging while legislation that is 
more prescriptive could look to target those entities with more resources and/or higher risk.   

Based on the available evidence, we do not recommend adopting a ‘general 
disclosure’ approach 
19. We do not recommend adopting a ‘general disclosure’ approach to modern slavery 

legislation, as the available evidence suggests this has not been effective. While ground-
breaking when it was first introduced, more proactive approaches have since been adopted 
internationally and accepted as the norm.  

Evidence suggests that general disclosure approaches to date have not led to effective change 

20. Current evidence suggests that general disclosure approaches to addressing modern slavery 
in supply chains have not had a substantial effect in incentivising companies to make 
detailed and accurate disclosures about their supply chains, much less act on improving 
them.1 It further suggests that general transparency provisions have not led to a critical mass 
of behaviour change across businesses, investors and consumers – though there are some 

 
1 Impact and effectiveness of modern slavery legislation. MartinJenkins (analysis commissioned by MBIE). 
See for example: Aronowitz, A. A. (2019). Regulating business involvement in labor exploitation and human 
trafficking. Journal of Labor and Society, 22(1), 145–164. https://doi.org/10.1111/wusa.12372; Birkey, R. N., 
Guidry, R. P., Islam, M. A., & Patten, D. M. (2018). Mandated social disclosure: An analysis of the response 
to the California Transparency in Supply Chains Act of 2010. Journal of Business Ethics, 152(3), 827–841. 
https://doi.org/10.1007/s10551-016-3364-7; Dean, O., & Marshall, S. (2020). A race to the middle of the 
pack: an analysis of slavery and human trafficking statements submitted by Australian banks under the UK 
Modern Slavery Act. Australian Journal of Human Rights, 26(1), 46–73. 
https://doi.org/10.1080/1323238X.2020.1712515.   
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indications that good social responsibility performance can provide a competitive advantage 
to firms seeking investment.  

21. While disclosure-based approaches aim to leverage consumer behaviour, international 
studies suggest there remains low consumer awareness and understanding of modern 
slavery in supply chains. Even where there is awareness and understanding, consumers can 
be either reluctant or constrained in their actions because of price. It is possible that this 
could differ in the New Zealand context. You recently received a petition with 37,000 
signatures calling for a Modern Slavery Act, and half of consumers report that “knowing that 
a business treats its workers fairly affects my decision on where to purchase products / 
services” always or most of the time.2  

22. To better achieve the desired outcome of reducing modern slavery, researchers and non-
governmental organisations internationally have suggested that disclosure-based 
approaches must also provide: a public repository for accessing statements; lower reporting 
thresholds (to capture more entities); mandatory due diligence measures; institutional 
oversight and enforcement functions; and legal inducements and/or penalties.3  

International jurisdictions are moving towards more prescriptive types of modern slavery legislation 

23. International developments show that some jurisdictions are shifting towards increasing 
levels of prescription within their legislative frameworks. While remaining within a disclosure-
based framework, the UK has introduced a central repository for statements and announced 
its intention to adopt a more prescriptive disclosure model that includes penalties for non-
compliance. This is in response to the findings of an independent review of the UK 
legislation, which found that “a lack of enforcement and penalties, as well as confusion 
surrounding reporting obligations, are core reasons for poor-quality statements and the 
estimated lack of compliance from over a third of eligible firms.” This more prescriptive 
disclosure-based framework has already been adopted in Australia, and similar legislation is 
currently under consideration by the Parliament of Canada.   

24. Meanwhile, due diligence models have been adopted (e.g. in Germany, France and Norway) 
or are currently under development and consideration across a range of jurisdictions within 
Europe (including by the EU). Due diligence-based approaches have been promoted as a 
more effective means of driving change. However, as these approaches are still new, there is 
little evaluative evidence currently available to determine their effectiveness. 

 
2 Based on findings from the New Zealand Consumer Survey 2020. Note this is an increase from 48 per cent 
in the 2018 Survey and from 43% in the 2016 Survey. 
3 Impact and effectiveness of modern slavery legislation. MartinJenkins (analysis commissioned by MBIE). 
See for example: Chambers, R., & Vastardis, A. Y. (2021). Human rights disclosure and due diligence laws: 
The role of regulatory oversight in ensuring corporate accountability. Chicago Journal of International Law, 
21(2), 323–366. https://chicagounbound.uchicago.edu/cjil/vol21/iss2/4/.; Fellows, J., & Chong, M. D. (2020). 
Australia’s Modern Slavery Act: Challenges for a post-COVID world? Alternative Law Journal, 45(3), 209–
214. https://doi.org/10.1177/1037969X20956410; Ford, J., & Nolan, J. (2020). Regulating transparency on 
human rights and modern slavery in corporate supply chains: the discrepancy between human rights due 
diligence and the social audit. Australian Journal of Human Rights, 26(1), 27–45. 
https://doi.org/10.1080/1323238X.2020.1761633.    
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Revenue and asset-based thresholds are ‘bright-line’ tests that are already used in existing New 
Zealand regulatory frameworks, though a principles or risk-based test could also be considered 

31. Employee-based thresholds are not currently used in New Zealand regulatory frameworks, 
but revenue and asset thresholds are currently used in other regulatory frameworks as 
measures of size. For example, under the Companies Act 1993 all large overseas 
companies and some large New Zealand companies which meet various total revenue or 
asset thresholds must file annual audited financial statements. These measures can provide 
a relatively straight-forward means for regulated entities to determine whether or not they fall 
in scope of the legislation, while consistency across regulatory systems could help to support 
regulatory enforcement.   

32. A principles or risk based materiality test could be applied in relation to modern slavery 
legislation and could, for example, place obligations (or more obligations) in relation to supply 
chains with a higher risk of modern slavery. Such a measure could be more targeted towards 
areas with higher risk, but would be more ambiguous and require greater support to 
administer. It could also risk drawing attention to a limited set of sectors or goods when the 
problem is widespread (albeit to varying degrees across sectors and goods). Further work 
would be required to develop procedures for the determination of high-risk sectors or goods, 
including the level and/or type of involvement required to trigger the threshold, should this 
type of test be preferred.  

33. Another approach could involve targeting importers with total annual imports above a certain 
specified value. This would target goods and services at the border and accordingly be 
internationally focused, with modern slavery in a domestic supply chain context addressed 
through other New Zealand law (including the proposed duty to prevent). This approach 
would allow for a focus on a specific group of entities which may be more easily identified by 
the regulator, and avoid issues with overlapping duties (e.g. where an importer and retailer 
are required to take similar actions in relation to the same supply chain). Further work would 
be required to determine how this could work in practice, what impact it could have, and how 
it may be perceived by stakeholders.    

We consider that the Australian threshold would be too high in the New Zealand context  

34. We do not recommend Australia’s $100 million revenue threshold for the New Zealand 
context under a disclosure-based approach. Entities with this level of revenue are likely to 
also be carrying on business in Australia, and therefore subject to the Australian reporting 
legislation.  

35. Australia previously estimated that up to 3,000 entities would be required to prepare annual 
modern slavery statements under its $100 million revenue threshold (standalone). As of July 
2021, around 2,000 mandatory and 250 voluntary modern slavery statements had been 
lodged covering over 4,400 entities. The Australian Modern Slavery Register shows 35 
entities have identified themselves as being headquartered in New Zealand, though this does 
not capture entities based outside of New Zealand which trade significantly within New 
Zealand (such as ANZ, Lion, Michael Hill, Westpac, and Woolworths).  

The number of entities captured by different thresholds could vary substantially depending on the 
type and level of materiality considered 

36. Statistics New Zealand’s provisional Annual Enterprise Survey data for the 2020 financial 
year suggests an exponential increase in the number of entities as the sales value is 
reduced. For example, 3,390 entities had sales of between $10 million and $20 million, in 
comparison to 2,181 entities with sales in the much broader range of $20 million and $50 
million.   
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Draft Cabinet paper and public consultation document prepared November 
Cabinet consideration of public consultation document November / 

December  
Public consultation commences Early 2022 

  

Annexes 
Annex One: Policy design options on corporate responsibility legislation to address modern slavery 

Annex Two: High-level key points from the first meeting of the Modern Slavery Leadership 
Advisory Group 
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Annex One: Policy design options on corporate responsibility 
legislation to address modern slavery 
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Annex Two: High-level key points from the first meeting of the Modern 
Slavery Leadership Advisory Group 
 





NOT GOVERNMENT POLICY 
 
Co-operation between government, consumers, civil society and business is essential and could 
include:  
Sharing of best practices; templates; learning from leaders; utilising NGO expertise; and supporting consumer choice. 
A library of tools, guidelines and templates needs to be created and launched at the same time as the legislation to 
simplify it for businesses and support the transition. It is also important that consumers and the media are part of 
the education and change in this space (both in terms of spending habits and ‘naming and shaming’ businesses). 
Otherwise businesses will find it difficult to take positive action against slavery as well as balance the need to make a 
profit.  

Co-operation is also important with regards to designing, implementing and evaluating any legislation. This can be in 
the form of the public consultation but also targeted workshops or focus groups.  

 
There are lessons which can be learnt from others… 
The Australian approach was discussed most in the room as Walk Free had been a part of the development of that 
legislation. However, we should continue to look at other jurisdictions as well, including those who take a due 
diligence approach. With regards to the lessons learnt from Australia, the key things to learn were the inclusion of 
some elements from the beginning like penalties for non-compliance and an independent modern slavery 
commissioner. In addition, that it should not be a solely reporting requirement but a positive duty to act; perhaps 
also including a duty of vigilance and a duty to remedy. This duty should apply to everybody, not just large 
companies by virtue of a bright-line test. 

 

There are links to the domestic duty to prevent employment standards breaches which need to be 
considered… 

There is a need to ensure that the domestic duty to prevent work and any legislation on supply chains aligns with 
any potential modern slavery legislation to avoid additional burden to the business, civil society (in terms of 
monitoring) and obstacles in securing the buy-in, in particular from the private sector. 

 
There are some potential areas for future conversation: 
1. What should the thresholds of each level of response be and/or how you define them – i.e. who does due 

diligence and who does transparency and is this decided through turnover or by another means? 
2. What penalties should apply and should there be remedies? 
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BRIEFING 
Addressing Modern Slavery in Supply Chains: Further Decisions for 
Public Consultation 
Date: 1 October 2021 Priority: Medium 

Security 
classification: 

In Confidence Tracking 
number: 

2122-1038 

Purpose  
This briefing seeks further decisions from you to guide the development of a discussion document 
for public consultation on proposed modern slavery legislation.  

Executive summary 
You have agreed to consult the public on modern slavery legislation with a graduated approach as 
the preferred option [briefing 2122-0132 refers]. This approach places increasing due diligence 
obligations on entities based on their size, risk and/or influence. You have agreed that these 
obligations be framed around the United Nations Guiding Principles on Business and Human 
Rights.  

This briefing seeks further decisions to guide the development of a discussion document for public 
consultation. It also provides further advice on matters raised in our previous briefing and your 
subsequent meeting with officials. Our views have been informed by analysis of the available 
research and literature, and by the Modern Slavery Leadership Advisory Group (MS LAG). 

We propose that the discussion document be structured around the following themes (provided in 
further detail in Annex One): 

1. what obligations will apply  

2. who will be covered 

3. how the legislation will work. 

We propose that the primary focus of the consultation should be to inform the legislative design 
around ‘what obligations will apply’ and ‘who will be covered’, and we recommend testing more 
detailed proposals on these issues. As key additional questions to what you have agreed 
previously, we propose testing: 

• A requirement for all entities (including small entities of any size) to take appropriate action 
if modern slavery is found in their supply chain. This could involve the entity reporting the 
case to the appropriate authority, working with their supplier to address risks, and/or 
changing suppliers. 

• Definitions for ‘medium’ and ‘large’ sized entities based on a range of indicatively proposed 
revenue thresholds, with suggested starting points of either $10m, $20m or $30 million for 
defining medium and $50m or $60 million for defining large entities. ‘Medium’ sized entities 
would be required to provide annual disclosures on the due diligence they have 
undertaken, while large entities would be required to directly undertake due diligence (in 
addition to providing annual disclosures).  

• That legislative obligations should apply across the full supply chain of regulated entities, 
while noting that reasonableness and proportionality would be built into the obligations.  



  

 

2122-1038 In Confidence  2 

 

We propose consulting with generally more high-level and open questions relating to ‘how the 
legislation will work’. These will include questions on:  

• how the penalty framework should be designed  

• whether the legislation should be supported by an independent body (such as a 
commissioner or ombudsperson) and what functions they should have  

• what support may be needed for stakeholders  

• the design of a central repository for modern slavery statements. 

The connections will need to be made clear between this work and the duty to prevent breaches of 
employment standards by third parties with significant control or influence over an employer (‘duty 
to prevent’). It is possible the Select Committee will be considering the duty to prevent legislation at 
the same time as we are undertaking public consultation on the modern slavery legislation, and 
risks of perceived duplication and associated compliance burden will need to be managed. To 
address these risks we will develop clear and joined-up key messages for the two pieces of work 
that clearly describe their similarities and differences, and we will present them as part of one 
overall phased government plan.  

We recommend undertaking a substantive public consultation taking place over a three month 
period beginning from mid to late January 2022. This would include face-to-face consultation with 
key stakeholders, as well as an online submissions process. This would reflect the substantive 
questions being asked and the broad range of perspectives we wish to seek.  

Following your decisions in this briefing, officials will provide you with a draft discussion document 
and Cabinet paper by the end of November 2021 for Cabinet’s consideration by the end of 2021. 
There will be budget implications associated with the policy decisions to be made following public 
consultation (including, for example, the development of a central repository of statements and 
toolkits). We will provide you with indicative costs in our next briefing to you, noting that costs could 
vary considerably depending on how the legislation or supporting structure is designed.  
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Recommended action  
The Ministry of Business, Innovation and Employment recommends that you:  

a Note that you have agreed to publicly consult on a ‘graduated approach’ to modern slavery 
legislation, applying disclosure and other due diligence obligations for entities based on 
factors such as their size, risk and influence [briefing 2122-0132 refers]. 

Noted 

b Note that you have agreed this legislation should be based broadly on the United Nations 
Guiding Principles on Business and Human Rights, and intend for entities to take action to 
identify risks, address those risks, evaluate the effectiveness of their actions, and be 
transparent about implementation. 

Noted 

c Agree that the discussion document be based around the key themes of: what obligations 
will apply; who will be covered; and how the legislation will work (see Annex One).  

Agree / Disagree 

d Note that the Modern Slavery Leadership Advisory Group has suggested introducing a 
requirement applicable to small entities to take appropriate action if modern slavery is found 
in their supply chain, and to establish an independent body (such as a commissioner) to 
support the overall response to modern slavery (see Annex Two and Annex Three for high-
level reflections from their previous two meetings).  

Noted 

e Agree to consult the public on a requirement for all entities, including small entities of any 
size, to take appropriate action if modern slavery is found in their supply chain. 

Agree / Disagree 

f Agree to consult on potential revenue thresholds for defining medium and large entities, 
based on an expressed indicative view that: 
i. medium-sized entities should be defined as exceeding a revenue level of either $10m, 

$20m or $30 million 
ii. large-sized entities should be defined as exceeding a revenue level of either $50 or $60 

million. 
Agree / Disagree 

g Agree to consult on a proposal that legislative obligations will apply across the full range of 
the supply chain, though specific actions expected of entities would depend on what is 
reasonable based on their size and risk. 

Agree / Disagree 

h Agree that generally open questions be raised relating to ‘how the obligations will work’, 
including high-level questions relating to the penalties framework, the creation of an 
independent body to support the overall response to modern slavery, the support needed by 
stakeholders, and the design of a central repository for statements. 

Agree / Disagree 

i Agree that MBIE officials share an initial copy of the draft discussion document with the 
Modern Slavery Leadership Advisory Group for discussion at their next meeting, scheduled 
for 21 October 2021. 

Agree / Disagree 
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j Agree to continue to progress the modern slavery work and duty to prevent legislation on 
separate timelines. 

Agree / Disagree 

k Note that to manage the relationship between modern slavery and the duty to prevent we will 
develop joined-up key messages which emphasise the alignment between the proposals 
(see Annex Four for an indicative comparison table), and make it clear that there will not be 
unnecessary duplication or compliance costs put on businesses. 

Noted 

l Agree that public consultation on the proposed modern slavery legislation should be
undertaken substantively over a period of three months, and include targeted engagement
with key stakeholders.

Agree / Disagree 

m Agree to forward copies of this briefing to the Minister of Foreign Affairs, Minister for Trade 
and Export Growth, Minister for Economic and Regional Development, Minister of 
Immigration, and the Minister of Commerce and Consumer Affairs.    

Agree / Disagree 

n Indicate if you wish to meet with officials to discuss the matters raised in this briefing.  
Yes / No 

Nita Zodgekar 
Manager, International Labour Policy 
Labour, Science & Enterprise, MBIE 

01 / 10 / 2021 

Hon Michael Wood 
Minister for Workplace Relations and 
Safety 

..... / ...... / ...... 

Privacy of natural persons
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Background 
1. In August 2021, you agreed to publicly consult on modern slavery legislation based on a

graduated approach as the preferred option [briefing 2122-0132 refers]. Under this approach,
disclosure and other due diligence obligations would apply based on an entity’s size, risk and
influence. You also agreed that modern slavery legislation should be based broadly on the
United Nations Guiding Principles on Business and Human Rights (UNGPs), requiring
entities to: undertake risk identification; take action to address those risks; monitor and
evaluate the effectiveness of those actions; and to be transparent about each of those steps.

2. This briefing seeks further decisions to guide the development of a discussion document for
public consultation. It also provides further advice on matters raised in the August briefing
and your subsequent meeting with officials, including:

a. opportunities for incorporating positive framing into the communications and legislative
design

b. relationships with the proposed duty on third parties to prevent breaches of
employment standards by employers they have significant control or influence over
(‘duty to prevent’)

c. potential revenue threshold levels, as a way of defining entity size, to test in public
consultation

d. how far down the supply chain of an entity the legislation should apply

e. further information on options for penalties to be raised in public consultation.

3. Our views have been informed by analysis of the available research and literature, including
through independent analysis commissioned by MBIE (see Annex Five), and from the views
expressed by the Modern Slavery Leadership Advisory Group (MS LAG).

The Modern Slavery Leadership Advisory Group continues to inform our policy 
development 
4. Since its initial meeting in June 2021, the MS LAG has met twice to discuss:

a. thresholds and tests for determining who should fall in scope of obligations, and what
obligations should apply for small entities (August 2021)

b. enforcement and institutional support mechanisms, and connections with the duty to
prevent (September 2021).

5. Summaries of these discussions are attached as Annexes Two and Three. The MS LAG’s
views are also reflected in our advice in this briefing.

We recommend that the consultation focus on what obligations will apply 
and who will be covered, while seeking views on how it will work 
6. We propose that the discussion document be structured around three key themes (provided

in more detail in Annex One):

a. What obligations will apply – including the broad proposed legislative approaches
(disclosure, due diligence or the preferred graduated approach), and specific
obligations for different groups.

b. Who will be covered – including on the types of entity to fall in scope of the legislation,
and the appropriate threshold type(s) and levels.
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b. Who will be covered – seeking views on the types of entity to fall in scope of the 
legislation, and on the appropriate threshold type(s) and levels for defining the groups 
that will be subject to graduated obligations. 

11. The public consultation will help to inform our understanding of the impact that different 
options could have on the regulated entities as well as victims and consumers.  

The Leadership Advisory Group has recommended broad-ranging regulatory 
obligations covering entities of all sizes 
12. Rather than framing disclosure and due diligence as separate measures, the MS LAG 

suggested framing the obligations under a single due diligence umbrella so that it would be 
easier for the public to understand. ‘Due diligence’ for medium-sized entities would mean 
making disclosures, while for large entities it would include more direct due diligence 
obligations. We propose adopting this framing in the discussion document.   

13. The MS LAG suggested that due diligence obligations should apply broadly to entities, 
including small entities (except for those with no connection to supply chains). Some 
members considered that entities of all sizes should have a regulatory obligation to take 
action if modern slavery is found in their supply chain, and to lodge an annual statement 
declaring they are taking due care.  

14. The MS LAG also suggested taking a broad view of what a ‘medium-sized’ entity could look 
like. They generally supported the use of a revenue-based threshold for determining 
‘medium’ and ‘large’ entities, but considered that this should be set at a relatively low level 
(though they did not form a consensus view on a specific amount).  

Broad-ranging obligations can be introduced consistent with the UN Guiding 
Principles on Business and Human Rights 
15. You previously agreed that modern slavery legislation in New Zealand should be based 

broadly on the UNGPs and intend for the regulated parties to:  

a. undertake modern slavery risk assessments across their global operations and supply 
chains (including those of any of its subsidiaries) to identify potential risks 

b. undertake action (as is reasonable and appropriate) to address any risks 

c. monitor and evaluate the effectiveness of the actions they take 

d. be transparent about the risks they identify, the actions they are taking and how they 
are monitoring and evaluating those actions. 

16. Disclosure obligations, applicable to both medium and large entities, would reflect the 
transparency requirement in (d) above. This would be consistent with the disclosure 
obligations under Australia’s Modern Slavery Act, which requires entities to (among other 
matters): 

a. describe the risks of modern slavery practices in the operations and supply chains of 
the reporting entity, and any entities that the reporting entity owns or controls 

b. describe the actions taken by the reporting entity and any entity that the reporting entity 
owns or controls, to assess and address those risks, including due diligence and 
remediation processes 

c. describe how the reporting entity assesses the effectiveness of such actions 

d. describe the process of consultation with any entities that the reporting entity owns or 
controls.  
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17. In addition to disclosure, large entities would be obligated to directly meet due diligence 
obligations. While the desired outcomes will be the same as for disclosure-alone, their 
enforcement will vary. Whereas medium-sized entities could be penalised for failing to meet 
disclosure obligations, large entities could be penalised for failing to adequately: identify and 
assess risks in their supply chains; take action to address those risks; or evaluate the 
effectiveness of their actions. In practice, we anticipate that entities which fully meet 
Australia’s modern slavery expectations, in line with both its legislation and official guidance, 
will likely also meet these due diligence obligations. 

We recommend testing a further requirement for entities of all sizes (including small 
entities) to take appropriate action if modern slavery is found in their supply chain 
18. For small (as well as medium and large) entities, we propose testing with the public whether 

the legislation should include a requirement to take appropriate action if entities become 
aware of modern slavery in their supply chain. Taking action in such a case could involve the 
entity reporting the case to the appropriate authority, working with their supplier to address 
risks, and/or changing suppliers.  

19. We consider this approach could provide for broad-ranging legislation which, if accompanied 
by appropriate support materials, could help to foster culture change. This would be 
consistent with the positive framing of the discussion document.   

20. 

21. We do not propose explicitly consulting on an option that would require entities to lodge 
annual statements declaring they are taking due care, as some members of the MS LAG 
suggested. Instead, we propose asking broader questions on what would be reasonable for 
small entities (in particular) to do. The lodging of an annual statement could be provided as a 
non-exhaustive example alongside other options, such as completion of an information and 
education module on supply chains.  

We propose that legislative obligations should apply across the full supply chain, 
though the action to be taken could vary depending on individual factors  
22. International jurisdictions are typically silent regarding the number of supply chains tiers their 

legislation applies to, though this can be covered by guidance. The UK, for example, advises 
that entities “should also engage their lower tier suppliers where possible” while Australian 
guidance suggests “You need to consider modern slavery risks that may be present 
anywhere in the global and domestic operations and supply chains… This includes risks that 
may be present deep in supply chains”.  

23. The UNGPs similarly take into account the full network of business relationships a business 
has across its value chain. However, the UNGPs recognise that addressing impacts in these 
cases can be more complex compared to cases where the impacts are under the direct 
control of the entity, and suggest that:  

“Among the factors that will enter into the determination of the appropriate action in such 
situations are the enterprise’s leverage over the entity concerned, how crucial the 
relationship is to the enterprise, the severity of the abuse, and whether terminating the 
relationship with the entity itself would have adverse human rights consequences.” 

24. We propose that New Zealand should adopt a similar approach to determining how far down 
a supply chain obligations should extend. In principle, this would mean that obligations 

Free and frank opinions
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should apply across the entire supply chain of an entity. However, the nature of any 
obligations in relation to particular tiers of the entity’s supply chain would depend on factors 
including the risk of modern slavery being present and the entity’s ability to mitigate that risk. 

Reasonableness and proportionality would need to be built into the design of due diligence 
obligations 

25. Consistent with the UNGPs and the duty to prevent, the appropriate due diligence action for 
entities would vary based on their size and the nature of their risks. The UNGPs recognise 
that: 

“The means through which a business enterprise meets its responsibility to respect human 
rights will be proportional to, among other factors, its size. Small and medium-sized 
enterprises may have less capacity as well as more informal processes and management 
structures than larger companies, so their respective policies and processes will take on 
different forms. But some small and medium-sized enterprises can have severe human 
rights impacts, which will require corresponding measures regardless of their size. Severity 
of impacts will be judged by their scale, scope and irremediable character.” 

26. This provides a considerable element of judgment for individual entities which will need to be 
informed by substantive guidance and toolkits. We propose also raising high-level questions 
regarding what support may be required for regulated entities.  

We recommend consulting on the scope of coverage using revenue-based 
thresholds to define medium and large entities 
27. The MS LAG recommended clearly defining who the regulated entities will be, including how 

any foreign entities may be covered. You previously agreed that no entities should be 
excluded from the scope of this legislation based solely on their type or sector, meaning that 
government and charitable entities (among other types) would fall in scope of the legislation 
provided they met a revenue (or similar) threshold.  

28. Should you agree to publicly consult on an option where small entities are required to take 
appropriate action if modern slavery is found in their supply chains, we propose that this 
should remain broad-ranging but exclude individual consumers.  

We recommend consulting on proposed revenue thresholds based on a range of options to define 
entity size 

29. In considering revenue thresholds for public consultation, the MS LAG suggested proposing 
the lowest reasonable figure possible. We do not currently have a strong sense of what 
obligations would be reasonable for entities based on their revenue, which would be 
informed by the public consultation. However, we note that the development of guidance and 
toolkits could mitigate the financial and other costs for business. For example, the 
development of templates supported by clear guidance could help to facilitate the disclosure 
process. The MS LAG saw this as critical to implementation, and considered that supporting 
toolkits should be developed in parallel with the legislation so as to be available immediately 
when the legislation comes into force.  

30. Rather than consulting based on a single figure for defining ‘medium’ and ‘large’, we 
recommend consulting based on a proposed range of figures. We propose consulting on a 
threshold for ‘medium’ that could start at either $10m, $20m or $30 million, and for ‘large’ that 
could start at $50 or $60 million (consistent with our previous advice to you [briefing 2122-
0132 refers]). This approach would provide submitters an indication of what the government 
considers appropriate revenue thresholds could be, while also inviting views from submitters 
on what they consider the thresholds should be (whether or not that falls within the ranges 
provided). An indication of how this could be visualised is provided in Table 1 below.   
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We propose that questions on how the legislation would work 
should be based on more openly-pitched questions 
34. We consider that generally more high-level and openly-pitched questions would best inform 

our views on how the legislation would work at this stage. For example, questions could ask 
stakeholders what support services they think would be useful and what features they think a 
central repository for modern slavery statements should have, rather than testing particular 
proposed services or features. We consider that public consultation could best be used to 
inform the development of policy or broader thinking on: 

i. penalties and remediation  
ii. the establishment and functions of an independent body (such as a commissioner or 

ombudsman) to support the overall response to modern slavery 
iii. support services for stakeholders, particularly the regulated entities 
iv. the design of a central repository for modern slavery statements 
v. monitoring and evaluation arrangements. 

The MS LAG has suggested that penalties should reflect the seriousness of the 
problem and stakeholders should be supported as much as possible  
35. The MS LAG has suggested that penalties should reflect the seriousness of the problem. 

They considered that options to enable this could include taking into account aggravating or 
mitigating factors, and providing for defences from liability where reasonable steps have 
been taken. 

36. The MS LAG also suggested that an independent commissioner (or similar role) will be 
integral to the success of modern slavery legislation. They have discussed its potential 
functions as including victim referral services, as well as supporting and empowering 
businesses to improve their practices.    

37. The MS LAG considered a central repository was essential, and that this could be leveraged 
to provide a central resource including tools and best practice examples. They considered 
that the supporting toolkits and resources should be developed alongside the legislation and 
be completed at the same time the legislation comes into force. 

We propose that questions on penalties be open-ended, and do not seek views on 
the level of any penalties 
38. You previously agreed that the provision of penalties for failures to meet obligations should 

be tested in public consultation [briefing 2122-0132 refers]. We do not propose seeking 
public views on the level of any penalties, as these should be determined in a manner 
consistent with New Zealand’s existing offence and penalty framework. Instead, the public 
consultation could be used to seek views on whether: 

a. there should be different penalties for non-compliance with different obligations (i.e. 
taking action if modern slavery found, disclosure, or direct due diligence obligations)   

b. the penalty framework should take into account aggravating and mitigating factors, and 
what those factors should be  

c. penalties should differ based on the size of the entity (including whether small entities 
should be subject to a penalty) 

d. penalties should be imposed exclusively by the regulator, or if individuals (onshore and 
offshore) should also have the ability to bring a claim. 
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consumers and organisations. One of the key roles of commissioners or ombudsmen 
internationally is to promote the aims of the legislation and raise the profile of the work.  

45. In order to support any further investigation of the need for, and design of, any such 
independent commissioner or ombudsman, we propose that general questions be asked 
regarding whether there is a need for such a role to be established and, if so, what role that 
person or organisation should play. This could include questions around its remit and its role 
within the context of government.  

We also propose that there be questions to understand what support stakeholders 
would need to help implement the legislation 
46. Conversations we have had with the MS LAG and other stakeholders (e.g. Retail NZ and 

Fonterra) suggest that support mechanisms will be essential, and should be launched at the 
same time as any legislation. So far, particular suggestions have included: best practice 
templates of reports or audits; directories of organisations who can support businesses to 
implement the requirements of any legislation; and guidelines from the government.  

47. We therefore suggest that the consultation includes questions on what types of support 
entities see as necessary to help meet the requirements, and achieve the desired outcomes, 
of any legislation.  

We propose that questions be asked on how a central repository should be 
designed  
48. Internationally, central repositories for modern slavery statements have been seen as 

essential to support disclosure legislation (see analysis in Annex Five). The MS LAG has 
similarly suggested a central repository would be an integral component of New Zealand 
legislation, and could additionally be used to provide a central resource including tools and 
best practice examples to guide businesses. We propose consulting on the basis that a 
central repository will be introduced alongside the legislation, and to seek views on the 
functions and design of the central repository.  

The connections between this work and the duty to prevent will need to 
be made clear in public consultation and engagement 
49. While there are some differences between the duty to prevent and the proposed graduated 

approach to address modern slavery in supply chains, there are also significant similarities. 

Confidential advice to Government
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Fundamentally both pieces of work are about improving labour conditions through new 
obligations on entities to undertake due diligence in their supply chains.  

50. The duty to prevent is domestically focused and aims to prevent breaches of New Zealand 
employment standards. The modern slavery legislation will apply more broadly, including 
internationally, but would be focused on preventing more serious exploitation. We expect that 
a significant number of entities, including most large businesses, would hold due diligence 
obligations under both regimes. The table in Annex Four shows the key differences and 
similarities between the two approaches.  

51. The two changes are currently on different timelines. The duty to prevent legislation is 
expected to be introduced in early 2022. We are aiming to consult on modern slavery 
legislation in early 2022 and get final Cabinet decisions later in 2022 (with legislation 
potentially being introduced from 2023). However, it is possible that we will be in Select 
Committee for the duty to prevent at the same time as we undertake public consultation on 
the modern slavery legislation. 

We propose managing risks  through clear 
communications, rather than by incorporating the duty to prevent into the modern slavery work 

52. 

53. To address these risks, we will develop clear and joined-up key messages for the two pieces 
of work that clearly describe the similarities and also the differences. These should 
emphasise that the changes represent a phased approach to introducing due diligence 
obligations, starting domestically over supply chains that they have control or influence over 
before expanding out to international supply chains. Both regimes should be framed 
positively. 

54. We will also ensure that the obligations on companies that are covered by both regimes are 
the same or similar. For example, businesses should be able to discharge their duties under 
both regimes by undertaking the same due diligence steps in relation to their supply chains. 
We also expect that the information and education support that is put in place would cover 
both regimes.  

55. Deferring the duty to prevent implementation and further policy work and incorporating it in a 
single policy project and piece of legislation is an alternative option. This would enable all of 
the potential cross-over and duplication to be addressed at the same time and a single 
coherent piece of legislation be drafted that could incorporate the best of both proposals. 
However, we do not recommend this as Cabinet has already agreed to the duty to prevent 
while the progress and the shape of the modern slavery legislation is still uncertain.  

This option 
could be reassessed in the future as the modern slavery work progresses. 

Next steps 
56. Following your decisions in this briefing, officials will provide you with a draft discussion 

document and Cabinet paper by the end of November 2021 for Cabinet’s consideration by 
the end of 2021. This work will continue to be informed by the MS LAG. We propose sharing 
an initial copy of the draft discussion document with the MS LAG to support their next 
discussion, currently scheduled for 21 October 2021.  

Free and frank opinions
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We propose undertaking a substantive public consultation covering the first quarter of 2022 

57. If Cabinet considers and agrees to the discussion document in late 2021, we would 
recommend that public consultation begin from mid to late January 2022 and conclude in 
April. This would maximise our opportunities to engage with stakeholders following the 
Christmas and New Year holiday period, and avoid the risk of the consultation losing 
momentum over that time. We will provide you with key messages, and supporting questions 
and answers, ahead of the public consultation. 

58. We propose that this be a substantive consultation including face-to-face consultations with 
key stakeholders, as well as an online submissions process. This would reflect the 
combination of high-level and detailed questions being asked, and the broad range of 
perspectives we wish to seek.  

We will provide further advice on potential budget implications in our next briefing to you 

59. There will be budget implications attached to a range of decisions that will need to be made. 
Costs will be associated with, for example: 

a. resourcing enforcement activity, including:  

i. providing information and education services  

ii. developing toolkits and other guidance materials 

iii. compliance activity 

iv. creating a new regulator or a new unit within an existing regulator, and 
developing good regulatory practice.  

b. creating and maintaining a central repository for modern slavery statements. 

c. creating and maintaining an independent body to support the implementation of the 
legislation. 

60. The costs attached to each could vary considerably depending on how the legislation or 
supporting structure is designed. Those options will also be informed by public consultation. 
We will provide you with indicative costs in our next briefing to you alongside the draft 
discussion document and Cabinet paper.  

Annexes 
Annex One: Indicative outline of questions for public consultation  

Annex Two: Modern Slavery Leadership Advisory Group meeting reflections – 18 August 2021  

Annex Three: Modern Slavery Leadership Advisory Group meeting reflections – 23 September 
2021 

Annex Four: Duty to prevent and modern slavery indicative comparison 

Annex Five: Literature review on the impact and effectiveness of modern slavery legislation  
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Annex One: Indicative outline of questions for public consultation 
Theme Issue Type / nature of question(s) 

What 
obligations 
will apply 

Approaches to 
addressing modern 
slavery  

Seeking higher-level views on whether a legislative 
or non-regulatory approach, or both, should be 
adopted. This could take into account a range of 
potential options (e.g. introducing import bans 
and/or increasing business support services), and 
also provide an opportunity to gather views on the 
problem definition and objectives.  

Legislative options 

Seeking views on whether supply chain legislation 
should take a disclosure, due diligence or 
graduated approach (combining both with different 
thresholds), noting the graduated approach is 
preferred.  

Due diligence 
obligations for 
different groups  

Seeking views on specific obligations and their 
feasibility/reasonableness for different types of 
regulated entity, with obligations for: 

• Smaller entities – to take action if modern 
slavery found. 

• Medium entities – to disclose the due 
diligence taken, based on prescribed 
criteria (aligned with due diligence 
requirements for larger entities). 

• Larger entities – to undertake due 
diligence, including risk identification, action 
to address risk (including remediation and 
redress), and evaluation of actions taken.  

Who will be 
covered 

Types of entity 

Testing our view that any obligations should be 
broadly applicable to entities (including 
government and charitable entities), provided they 
meet the thresholds below. 

Threshold type 

Seeking views on whether a revenue-based 
threshold is most appropriate and whether 
alternative measures should be considered instead 
of, or in addition to, revenue (e.g. through other 
proxies for size, or using risk-based approaches). 

Threshold level Seeking views on the proposed levels at which 
additional obligations apply. 

How the 
legislation 
will work 

Penalties and 
remediation 

Seeking views on how non-compliance should be 
penalised, including aggravating and mitigating 
factors, and whether penalties should be imposed 
exclusively by the regulator or if individuals 
(onshore and offshore) should also have the ability 
to bring a claim. 

Independent body 
(such as a 
commissioner or 
ombudsman) 

High-level, seeking views on whether legislation 
should be supported by an independent body, and 
the potential functions and powers attached to this 
role.  
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Support services for 
stakeholders 

High-level, seeking views on what support may be 
needed for regulated entities and broader 
stakeholders. 

Repository of 
statements 

Seeking views on the design and functions of a 
central repository for modern slavery statements. 

Monitoring and 
evaluation 

High-level, seeking views on how the legislation 
should be monitored and evaluated. 
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Annex Two: Modern Slavery Leadership Advisory Group meeting 
reflections – 18 August 2021 
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Modern Slavery Leadership Advisory Group (MS LAG) meeting reflections – 18 August 2021 
 
This document is a high-level reflection of the key points raised in the Leadership Advisory Group 
meeting of 18 August 2021. It does not represent MBIE’s views and is designed to reflect your 
feedback and thoughts on the overall approach to the legislation.  
 
This meeting was intended to build on the previous discussion, in which a graduated approach to 
modern slavery legislation had been proposed. In particular, more detailed feedback was sought 
regarding potential thresholds for the graduations and potential obligations for small entities.    
 
What thresholds or tests should determine the level of obligations? Where should these be set? 
 
A revenue threshold type was generally supported, as it provided a simple measure that served as a 
reasonable proxy for size. Consideration was given as to whether a principles or risk-based approach 
could work. However, members noted there were benefits in having clear and simple measures 
whereas risk-based approaches would be complex, and could inadvertently draw the focus away 
from encouraging widespread good practice.  
 
One member suggested there should be a focus on importers, rather than a revenue threshold. They 
observed that modern slavery in supply chains was not necessarily linked with larger companies, and 
that some of the larger companies have the best systems in place to mitigate this risk. Another 
suggestion was to provide some flexibility for the regulator to enable more entities to be brought in 
scope if required. There was a question, warranting further analysis, around how many entities 
these approaches could cover and what the profiles of importers looked like.  
 

 
 They 

also saw it as advantageous to cover as wide a range of entities as possible and feasible. The Group 
therefore suggested more broadly that, for public consultation, a relatively low threshold amount 
could be proposed from the outset. Particular suggested revenue levels included $5 million for the 
‘medium’ bracket, and $20 million or $50 million for the ‘large’ bracket. 
 
What is reasonable to expect small entities to do? 
 
The Group discussed how the obligations for all entities are framed more broadly, with the 
suggestion that all entities should be required to undertake ‘due diligence’ (rather than introducing 
disclosure, for instance, as a separate concept). The specific due diligence obligations, including 
disclosure, could then be defined for individual groups and entities based on factors such as their 
size. Some members suggested that all entities should have a regulatory obligation to take action if 
modern slavery is found in their supply chain, and to lodge a statement declaring they are taking due 
care.  
 
There are a range of further issues that will need to be considered   
 
Further issues were raised by the Group which will be considered as the policy work is undertaken, 
and may also be revisited at future Group meetings:  
 
Non-negotiables or critical factors should be identified by the Group 
 
The Group suggested that non-negotiables or critical factors should be identified which, from the 
Group’s perspective, should not get watered down as legislation is developed. Potential factors 

Free and frank opinions
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raised at this meeting included: targeting importers of goods; addressing the behaviours of New 
Zealand companies and in relation to New Zealand workers; and providing for a central and public 
repository of statements.  
 
The scope of the legislation should be broad and clear 
 
The Group noted the need to ensure a focus on both domestic and international supply chains, as 
well as further consideration and clarification of the linkages between this work and the proposed 
‘Duty to Prevent’. It was also suggested that obligations should apply across the full supply chain, as 
modern slavery is more likely to be found in deeper tiers.   
 
The need to be clear in how we define and communicate what we mean by ‘entities’ and ‘modern 
slavery’ was also raised. More specific detail will need to be developed on which entities should fall 
in or out of scope of the legislation, and on what practices our definition of modern slavery includes.  

 
Thirdly, the Group discussed the need to consider connections between this work, which is focussed 
on modern slavery in supply chains, and broader human rights and environmental issues. It was 
noted that modern slavery was often linked to human rights and environmental violations, and the 
connections across these areas would likely be raised in public consultation. 
 
There is a need to frame the legislation and overall approach positively and as an opportunity  
 
It was noted that existing models of ‘corporate responsibility’ had not worked, and that this 
language had been ineffective at changing corporate behaviour particularly in supply chains. 
Transparency was seen as a threat, and this led to ongoing poor practice. While legislation should 
create obligations and accountability, it should also be framed as an opportunity for entities to 
provide greater benefit to all of their stakeholders. Rather than including or excluding certain types 
of entities, everyone would be included under this approach.  
 
The United Nations Guiding Principles (UNGPs) were supported as the underpinning framework for 
the actions that entities will be required to undertake. It was noted that we should not lose sight of 
the fact that this is a journey, and it was worth making the UNGPs a central part of the overall policy 
process. Group members were invited to share information on exemplar New Zealand businesses, to 
improve our understanding of what best practice could look like.  
 
Any disclosure obligations should be prescriptive 
 
The Australian approach of prescribing seven mandatory reporting criteria appears to work well, 
though the effectiveness of the legislation is currently subject to a statutory review. Particular 
consideration should also be given to introducing an explicit requirement for entities to report on 
the impact of any actions they take. This would promote the adoption of higher-impact practices, 
and could also support wider efforts to measure the overall impact of the legislative approach.  
 
The legislative design should be victim-centric, and alignment with international settings should be 
considered 
 
It was suggested that processes for victims (including those outside of New Zealand) should be 
made as simple as possible, noting for example that the proposed European Union Directive would 
place the onus on entities to demonstrate they had met their obligations. As part of this, work will 
need to be done to ensure that both entities and the public have confidence in the regulator.  
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Further, we should consider how this legislation could align with international settings including in 
the Pacific region, which imports significantly from New Zealand.  
 
A public repository of statements will be critical for effective implementation 
 
The Group discussed the need for a public repository of statements as a critical supporting structure, 
while noting there also needs to be a detailed discussion around what the repository could look like 
and do.  
 
Supporting toolkits and guidance will need to be developed in parallel with the legislation 
 
The Group noted that supporting toolkits and guidance for entities will need to be developed in 
parallel with the legislation, and launched alongside it. This will ensure we minimise the perceived 
workload associated with the introduction of the legislation, particularly for small businesses. 
 
Public consultation will provide a necessary means of testing impact 
 
The Group supported a longer period for public consultation. Several suggestions were made 
including on its timing and on the undertaking of targeted consultations with different groups to 
identify the impact this legislation could have on them.  
 
Next steps 
 
MBIE indicated that its intent was to arrange for a face-to-face meeting in Auckland in late 
September, subject to any Alert Level restrictions. This would enable further input from the Group 
ahead of a subsequent briefing to be provided to the Minister for Workplace Relations and Safety by 
early October.   
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Annex Three: Modern Slavery Leadership Advisory Group meeting 
reflections – 23 September 2021 
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Modern Slavery Leadership Advisory Group (MS LAG) meeting reflections – 23 September 2021 

1. This document is a high-level reflection of the key points raised in the Leadership Advisory 
Group meeting of 23 September 2021. It does not represent MBIE’s views and is designed to 
reflect your feedback and thoughts on the overall approach to the legislation. This meeting 
focused on the presentation of issues for public consultation and communicating the 
relationship between the work underway on the duty to prevent and modern slavery. 

Enforcement and Institutional Support Mechanisms  

Issues to be explored in public consultation 

2. The Group was generally supportive of the high-level approach set out by MBIE in the 
background information for the meeting. There were also a range of more detailed suggestions 
on what could be included in the consultation document, and suggestions about how to support 
the public to engage constructively.  

The Group discussed options to ensure penalties reflect the seriousness of the issue, encourage 
redress and support good practices  

3. The Group agreed that there did not need to be consultation on the level of penalties and that 
consultation should instead focus on ensuring penalties reflect the seriousness of the breach 
and the size/ability of the entity to address the harm. One way of doing this would be to include 
aggravating and mitigating factors based on the mens rea or past behaviour of the entity. For 
example, entities that are repeat offenders or deliberately misleading could receive harsher 
penalties.  

4. There could also be a defence where the entity had taken reasonable steps to address modern 
slavery in their supply chains. This would reflect that the aim is not to penalise businesses for 
finding modern slavery, because we want business to proactively look for issues in their supply 
chains without having to worry about being penalised – penalties should apply to those who fail 
to take action. 

5. There was a discussion about whether the entity or the directors should be liable for any breach 
and a suggestion that this issue could be consulted on. The benefits of making directors liable 
would include more direct engagement and responsibility from directors. On the other hand, 
this could act as a disincentive for individuals considering director roles.  

6. Another suggestion was that the focus should not be entirely on enforcement and penalties. 
Where possible, the aim should be to ‘make good’ the harm caused.  

A central repository was considered key to empowering businesses to improve their practices 

7. The group supported establishing a central repository as a key component of the regime and 
did not consider that this should be a specific question for consultation. The repository could 
include the following dimensions: tools to support entities (particularly smaller entities) to meet 
their obligations, best practice examples of statements and approaches that businesses can use, 
and a guide to the reference material and support services available for entities to draw on.  

8. There were a number of suggestions that could help make the repository more effective:  

a. ensure that the repository is established when the new duties come into force, 
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b. align the obligations with similar obligations in workplace health and safety and ACC, 
and 

c. to make the expectations for entities clear, failing to meet the reporting 
requirements could be a strict liability offence. 

There are a number of roles that a commissioner could take in support of modern slavery legislation  

9. The group considered that establishing a commissioner role could be integral to the success of 
the modern slavery legislation and help make it about empowering entities rather than 
compliance. The exact role of the commissioner could be consulted on, and we could draw on 
the examples from the UK, Australia and Canada. Some functions that the Commissioner could 
have include: referring victims to support services, advocating for victims (in terms of policy 
settings rather than taking up individual cases), supporting law and policy reforms, providing 
support and guidance to entities seeking to improve their practices, and conducting research on 
best practices.  

10. As with other aspects of the modern slavery proposals, it was suggested that the 
commissioner’s role should be framed positively as empowering entities to improve their 
practices. Notably, if the commissioner is focused on ensuring compliance with the rules, 
entities may be less inclined to report issues or seek help. 

11. Regarding the support for victims, a commissioner could help address victims’ reluctance to 
seek help from authorities. This issue arises because many victims are migrants and are worried 
that they may face negative consequences if they seek help from authorities, such as the police, 
or that they may be further harmed by the offending entity.  

12. It was noted that the commissioner may duplicate some of the functions of the OECD National 
Contact Point, and that there needs to be coordination between these two functions to ensure 
their roles are complementary.  

Supporting the public to engage constructively in the consultation process 

13. Given that the details of the modern slavery legislation are likely to be complex, the Group 
suggested a number of approaches to help the public engage constructively.  

a. allowing the public to engage through multiple platforms, 

b. keeping the number of questions limited and focused, and 

c. use language which is meaningful to all stakeholders (for example, redress for 
victims and obligations for businesses) 

14. Additionally, many businesses and interested parties will not have engaged with the modern 
slavery discussion and may be alarmed by the discussion document if they are not expecting it 
or have not been supported to engage with it. This risk can be mitigated by providing 
supporting materials to help show that this is not just a new obligation but that it will be aimed 
at empowering businesses.  

The relationship between the duty to prevent, measures to address migrant exploitation and 
modern slavery 

15. The migrant exploitation and duty to prevent work programmes are further along than the 
modern slavery policy work. They provide important context for the modern slavery work 
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because they are addressing interrelated issues. As policy decisions have already been finalised 
for the migrant exploitation and duty to prevent work, and the modern slavery public 
consultation will not reopen these decisions.  

16. The Group made a number of suggestions for communicating the modern slavery proposals in a 
way that will mitigate any risks relating to communicating and aligning obligations, and to build 
on the benefits of implementing the duty to prevent. It will be important that any modern 
slavery legislation builds on the duty to prevent measures.  

17. The group suggested publishing materials that help the public clearly differentiate the scope of 
the two different pieces of work. Some of the key distinctions that could be drawn out in the 
materials, depending on the details of the proposals, include: 

a. the different entities that will have to comply with the new obligations, 

b. the harms that are being addressed (breaches of employment law and modern 
slavery) 

c. the thresholds for a breach. 

18. In communicating these differences, it may be best not to focus on the legislation, which will be 
too technical for some of the public to engage with. Instead, there should be a clear story set 
out about the aims of each proposal. It was also highlighted that we need to see the same 
positive framing context around both pieces of legislation. 
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Annex Four: Duty to prevent and modern slavery indicative comparison  

Issue Duty to Prevent (based on current 
Cabinet and Ministerial decisions) 

Modern Slavery (based on MS LAG 
preferred option to be consulted on) 

Regulated 
parties? 

New Zealand based, third parties 
(entities or individuals) have that have 
significant influence or control over an 
employer. If: 
a. They are the employer’s parent or 

holding company; or 
b. have contractual control, whether 

direct or indirect, over the 
employer’s business affairs; or 

c. are in a position to influence 
employment matters in their supply 
chain because:  
i. the third party is able to set 

conditions which control market 
access; or 

ii. employers are economically 
dependent on the third party.  

This definition will likely cover most 
large companies but also a significant 
number of small and medium entities, 
particularly where there are vertically 
integrated supply chains and franchise 
type arrangements. 

Entities conducting business in NZ. We 
have proposed a graduated approach 
based primarily on revenue thresholds: 
• small entities would have light touch 

obligations centred around education 
and awareness and an overarching 
obligation to take some action if they 
identify MS 

• medium sized entities (above approx. 
$20m annual revenue) required to 
undertake disclosure 

• larger entities (above approx. $50 
annual revenue) required to do full 
due diligence and disclosure 

Obligations To take reasonable steps to prevent 
breaches of employment standards, 
by: 
a. Duty holders must identify and 

assess the risk of employment 
standards breaches by employers 
that they have significant control or 
influence over in their corporate 
group or supply chain.  

b. where a risk of employment 
standards breaches is identified, 
duty holders must consider 
measures that they could 
implement to address and manage 
it, and assess whether the 
measures are reasonable in the 
circumstances of their business, 
and proportionate to the risk of 
employment standards breaches. 

c. if the measures are reasonable in 
the circumstances and 
proportionate to the risk, duty 
holders must implement them.    

The due diligence and disclosure 
obligations would be based on the UN 
Guiding Principles. These are: 
a. undertake modern slavery risk 

assessments across their global 
operations and supply chains 
(including those of any of its 
subsidiaries) to identify potential 
risks 

b. undertake action (as is reasonable 
and appropriate) to address any 
risks 

c. monitor and evaluate the 
effectiveness of the actions they 
take 

d. be transparent about the risks they 
identify, the actions they are taking 
and how they are monitoring and 
evaluating those actions. 

Jurisdiction Will only apply to domestic supply 
chains and contractual 

Domestic and international. The 
obligations will apply to New Zealand 
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relationships/networks where the 
entities have significant influence or 
control. The duty apply to a New 
Zealand entity with respect to their 
New Zealand employers only.  

entities with respect to their supply 
chains both domestically and 
internationally. Supply chains will be 
defined broadly but the expectation 
would be that firms would only need to 
do what is reasonable in terms of their 
ability to identify and influence more 
distant suppliers. 

What harm 
is being 
prevented? 

Beaches of New Zealand employment 
standards (i.e. minimum standards in 
the Employment Relations Act, 
Holidays Act, Minimum Wages Act, 
Wages Protection Act etc), as well as 
modern slavery like labour conditions 

Modern slavery is an umbrella term 
covering the international legal 
concepts of forced labour, human 
trafficking, slavery, forced marriage and 
other slavery and slavery-like practices 
(such as the worst forms of child 
labour). In a New Zealand context, that 
would include the following crimes such 
as, slavery, people trafficking, child 
forced labour and sexual exploitation 
and coerced marriage. 
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Annex Five: Literature review on the impact and effectiveness of 
modern slavery legislation 
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BRIEFING 
Further advice on the relationship between the duty to prevent 
employment standards breaches and modern slavery legislation 
Date: 27 October 2021 Priority: Medium 

Security 
classification: 

In Confidence Tracking 
number: 

2122-1445 

Purpose 
At your request, this briefing provides further advice on whether the duty to prevent employment 
standards breaches and modern slavery legislation should be run through two separate legislative 
processes, or whether the two processes should be brought together. 

Recommended action 
The Ministry of Business, Innovation and Employment (MBIE) recommends that you: 

a Note that as part of your recent discussion with officials on your work programme priorities, 
you indicated that to address resourcing constraints, the duty to prevent legislation could be 
delayed and split from the rest of the migrant exploitation proposals 

Noted 

b Agree to defer the introduction of the duty to prevent legislation and combine it with the 
modern slavery legislative process 

Agree / Discuss 

c Agree that the consultation document on modern slavery in supply chains will cover both the 
duty to prevent and modern slavery proposals as one comprehensive package. 

Agree / Discuss 

Nita Zodgekar 
Manager, International Labour Policy 
MBIE 
27 / 10 / 2021 

Hon Michael Wood 
Minister for Workplace Relations and 
Safety 
..... / ...... / ...... 
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Context 

The Duty to Prevent and modern slavery legislation will impose similar obligations 
on entities 
1. In March 2020, as part of a set of changes to address migrant exploitation, Cabinet agreed to 

amend the Employment Relations Act 2000 (ERA) to introduce a new duty on third parties to 
take reasonable steps to prevent employment standards breaches (duty to prevent). You 
have subsequently made further policy decisions on ‘who’ the duty would apply to and ‘what’ 
they will be required to do. Legislation introducing this, and the other migrant exploitation 
proposals, was expected to be introduced in early 2022. 

2. You are also progressing work to investigate legislation to address modern slavery in supply 
chains. We are expecting to seek Cabinet’s agreement in December 2021 to begin public 
consultation on proposals in early 2022. Decisions on final legislative proposals would be 
sought in late 2022, followed by the introduction of legislation in 2023. 

3. As these two pieces of work have progressed, it has become clear that they will impose 
similar obligations on some of the same businesses and entities. Fundamentally both pieces 
of work are about improving labour conditions through new obligations on entities to 
undertake due diligence in their supply chains. Annex One sets out the similarities and 
differences. We provided some initial advice on how we would manage the relationship 
between the two pieces of work on 1 October 2021 [briefing 2122-1038 refers].  

4. That advice recommended developing joined up key messages which make it clear that 
there will not be unnecessary duplication or compliance costs put on entities. The key 
messages would emphasise that the changes represent a phased approach to introducing 
due diligence obligations; starting domestically over supply chains that entities have control 
or influence over before expanding out to international supply chains. We indicated that as 
an alternative option you could defer the duty to prevent legislation and incorporate it within 
the modern slavery work. 

As part of your quarterly work programme discussion, you indicated that the duty to 
prevent could be deferred 

Confidential advice to Government
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8. We therefore seek your formal confirmation that you wish to defer the duty to prevent 
legislation. If you agree, we would be expecting to introduce the rest of the migrant 
exploitation legislative changes in early 2022. If it were to progress as its own legislative 
amendment, the duty to prevent legislation could be introduced in late 2022 or early 2023, 
once the first tranche of migrant exploitation proposals have been progressed. This would 
mean that the timelines for the duty to prevent and modern slavery legislative processes 
would be close together.  

9. At the officials’ meeting on 18 October 2021, these issues were discussed and you 
requested further advice on whether the duty to prevent and modern slavery legislation 
should be run through two separate legislative processes, or whether the two processes 
should be brought together. 

We recommend that the duty to prevent and modern slavery 
legislation legislative processes be combined 

Combining the proposals would result in more coherent and joined up legislation 
10. Combining the proposals would enable the potential cross-over and duplication to be 

addressed at the same time, and a single coherent piece of supply chains legislation be 
drafted that could incorporate the best of both sets of proposals. Fundamentally both pieces 
of work are about improving labour conditions through new obligations on entities to 
undertake due diligence in their supply chains.  

11. We expect that most large entities and a significant number of smaller and medium entities 
would have due diligence obligations under both proposed regimes. The types of actions 
businesses would need to take would be largely the same. These include, supply chain 
mapping and risk assessment as well as taking reasonable and proportionate actions to 
address any risks and assess the impacts of their actions.  

12. There are some differences in scope and approach between the proposals. For example, the 
duty to prevent is domestically focused and aims to prevent breaches of New Zealand 
employment standards. The modern slavery legislation would apply more broadly, including 
internationally, but is focused on preventing more serious exploitation. 

13. Joining the proposals will enable these differences to be considered, and any duplications to 
be addressed. We think that there are good reasons to make the level of harm that entities 
need to manage in their domestic supply chains different (i.e. compliance with New Zealand 
laws including minimum employment breaches, exploitation, slavery etc.) to their 
international supply chains (internationally agreed standards). It would be difficult to apply 
New Zealand minimum employment standards and laws internationally. There are also good 
reasons for requiring higher-levels of due diligence for smaller entities domestically where 
they have significant control or influence.  

14. We think this overall approach is likely to be supported by the Modern Slavery Leadership 
Advisory Group. While most other countries’ modern slavery regimes apply equally to 
domestic and international supply chains, no other countries that we are aware of have 
imposed different or higher standards in relation to domestic supply chains. However, the 
Fair Work Act in Australia does impose some obligations on holding companies and 
franchises. 

Confidential advice to Government
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It would reduce the risk that businesses perceive the changes as adding 
unnecessary compliance and duplication 
15. While the development and investigation of modern slavery legislation has been well 

communicated and is generally supported by a broad range of stakeholders, the 
development of the duty to prevent is less well known or understood. The duty to prevent 
was included in the public consultation on migrant exploitation in late 2019. However, the 
proposal that was consulted on was relatively high-level compared to what was eventually 
agreed by Cabinet.  

17. Consulting on both proposals as a coherent package and inviting further comment on the 
duty to prevent elements would mitigate these risks. Stakeholders would be able to submit 
on the whole package rather than feeling like one part has already been decided. 

Combining the proposals would be a more efficient use of resources 
18. Combining the legislative processes would be a more efficient use of resources. It would be 

difficult for MBIE and other agencies to resource three separate legislative processes 
covering the migrant exploitation, duty to prevent, and modern slavery changes within a short 
period of time. It would also be a more efficient use of Ministerial and Select Committee time 
as the duty to prevent and modern slavery proposals will create similar obligations and could 
be introduced within a relatively short space of time. There are likely to be a similar group of 
interested and affected stakeholders. 

While there are risks we think these are manageable  

The consultation document would cover both duty to prevent and 
modern slavery as one comprehensive package 

21. If you agree to combine the two projects together and progress them as one legislative 
process, we propose to present them as one coherent package of changes in the 
consultation document. This would mean that we would be inviting feedback on both 
proposals. Figure 1 outlines, at a high-level, what a combined proposal for modern slavery 
could look like, incorporating the duty to prevent. 

Free and frank opinions

Free and frank opinions
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Figure 1. Graduated approach to address modern slavery and worker exploitation 

 
 

 

 

22. This is a relatively high-level conceptual model. More work is required to assess the full 
implications of combining the proposals. We will provide you with a more detailed articulation 
of this approach in the draft consultation document, which may have some implications for 
the timing of the document. Public consultation will test the assumptions and implications of 
the approach. 

23. We expect that more work will need to be done following the consultation to consider: 

• How the offences and penalties frameworks should be aligned? It may make 
sense, for example, to have lower penalties for not taking action to address 
employment standards breaches than for not taking action to address slavery. 

• What the approach to enforcement and the role of the regulator and/or 
independent oversight should be? Bringing in employment standards will likely 
mean that the expertise of the Labour Inspectorate will become more relevant to the 
regime. 

24. These issues already need to be considered in more detail as part of the modern slavery 
work next year. Feedback from consultation will provide some insights into these questions. 

Next steps 

25. Officials are available to discuss the recommendations in this paper and the implications for 
your policy work programme.  

26. Based on our original timelines, we were expecting that the migrant exploitation legislation, 
including the duty to prevent, could be introduced by June 2022, depending on PCO and 
MBIE’s legal capacity. With regards to the modern slavery work, we are aiming to provide the 
first draft of the Cabinet paper and consultation document on modern slavery to you in 
November for Cabinet’s consideration by the end of 2021 with public consultation starting in 
February 2022. Final decisions would be sought by the end of 2022, with legislation 
potentially being introduced in 2023. 

27. If you decide to include the duty to prevent in the modern slavery consultation document, we 
will need to make changes to the current draft consultation document. This could cause 

Small entities
•Obligation to take action if 

modern slavery found
•and due diligence in relation 

to domestic employers that 
they have control or 
influcence over

Medium-sized entities
•Transparency - public 

reporting of e.g. risks and 
action taken

•and due diligence in relation 
to domestic employers that 
they have control or 
influcence over

Large and/or higher-risk 
entities
•Due diligence - including e.g. 

mandatory risk identification, 
mitigation, remediation 
and/or evaluation, as well as 
transparency

• Domestically, due diligence and transparency relate to New Zealand laws including minimum 
employment standards, exploitation and modern slavery related offences 

• Internationally, due diligence and transparency relate to internationally agreed concepts of modern 
slavery at international law. 
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some delays in our original timeframes for Cabinet decisions this year. However, if Cabinet 
consideration is delayed until early February 2022 we still expect that it would be possible to 
start public consultation in February 2022. The December and January period would be used 
to finalise the design work on the consultation document, prepare any collateral materials 
and communications messages, and plan the announcements. We also expect that splitting 
the duty to prevent from the rest of the migrant exploitation proposals would enable us to 
introduce the migrant exploitation legislation earlier in 2022. 

Table 1: Indicative timeframes 

Original timeframes Possible new timeframes  

Dec 2021 – Cabinet decisions on modern 
slavery consultation 

Feb 2022 - Cabinet decisions on modern 
slavery consultation 

Feb 2022 – modern slavery consultation 
begins 

Feb 2022 – modern slavery consultation 
begins 

June 2022 -Worker Exploitation Bill 
introduced 

Mar 2022 – Worker Exploitation Bill 
introduced 

Dec 2022 – Final Cabinet decisions on 
modern slavery proposals 

Dec 2022 – Final Cabinet decisions on 
modern slavery proposals 

Mid 2023 – modern slavery legislation 
introduced 

Mid 2023 – modern slavery legislation 
introduced 
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Annex One: Duty to prevent and modern slavery indicative comparison  
 

Issue Duty to Prevent (based on current 
Cabinet and Ministerial decisions) 

Modern Slavery (preferred option to be 
consulted on) 

Regulated 
parties 

New Zealand based, third parties 
(entities or individuals) that have 
significant influence or control over an 
employer. If: 
a. they are the employer’s parent or 

holding company; or 
b. have contractual control, whether 

direct or indirect, over the 
employer’s business affairs; or 

c. are in a position to influence 
employment matters in their supply 
chain because:  
i. the third party is able to set 

conditions which control market 
access; or 

ii. employers are economically 
dependent on the third party.  

This definition will likely cover most 
large companies but also a significant 
number of small and medium entities, 
particularly where there are vertically 
integrated supply chains and franchise 
type arrangements. 

Entities conducting business in New 
Zealand. We have proposed a 
graduated approach based primarily on 
revenue thresholds: 
• small entities would have light touch 

obligations centred around education 
and awareness and an overarching 
obligation to take some action if they 
identify modern slavery 

• medium sized entities (above approx. 
$20m annual revenue) required to 
undertake disclosure 

• larger entities (above approx. $50 
annual revenue) required to do full 
due diligence and disclosure. 

Obligations To take reasonable steps to prevent 
breaches of employment standards, 
by: 
a. duty holders must identify and 

assess the risk of employment 
standards breaches by employers 
that they have significant control or 
influence over in their corporate 
group or supply chain.  

b. where a risk of employment 
standards breaches is identified, 
duty holders must consider 
measures that they could 
implement to address and manage 
it, and assess whether the 
measures are reasonable in the 
circumstances of their business, 
and proportionate to the risk of 
employment standards breaches. 

c. if the measures are reasonable in 
the circumstances and 
proportionate to the risk, duty 
holders must implement them.    

The due diligence and disclosure 
obligations would be based on the UN 
Guiding Principles on Business and 
Human Rights. These are: 
a. undertake modern slavery risk 

assessments across their global 
operations and supply chains 
(including those of any of its 
subsidiaries) to identify potential 
risks 

b. undertake action (as is reasonable 
and appropriate) to address any 
risks 

c. monitor and evaluate the 
effectiveness of the actions they 
take 

d. be transparent about the risks they 
identify, the actions they are taking 
and how they are monitoring and 
evaluating those actions. 
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Jurisdiction Will only apply to domestic supply 
chains and contractual 
relationships/networks where the 
entities have significant influence or 
control. The duty apply to a New 
Zealand entity with respect to their 
New Zealand employers only.  

Domestic and international. The 
obligations will apply to New Zealand 
entities with respect to their supply 
chains both domestically and 
internationally. Supply chains will be 
defined broadly but the expectation 
would be that firms would only need to 
do what is reasonable in terms of their 
ability to identify and influence more 
distant suppliers. 

What harm 
is being 
prevented? 

Breaches of New Zealand employment 
standards (i.e. minimum standards in 
the Employment Relations Act 2000, 
Holidays Act 2003, Minimum Wages 
Act 1983, Wages Protection Act 1983 
etc), as well as modern slavery like 
labour conditions. 

Modern slavery is an umbrella term 
covering the international legal 
concepts of forced labour, human 
trafficking, slavery, forced marriage, and 
other slavery and slavery-like practices 
(such as the worst forms of child 
labour). In a New Zealand context, that 
would include the following crimes such 
as, slavery, people trafficking, child 
forced labour and sexual exploitation, 
and coerced marriage. 
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BRIEFING 
Modern slavery and worker exploitation draft discussion document and 
Cabinet paper  
Date: 20 December 2021 Priority: Medium 

Security 
classification: 

In Confidence Tracking 
number: 

2122-1910 

Purpose  
This briefing seeks your: 

• feedback on the draft Cabinet Paper (Annex One) and discussion document on proposals 
to address Modern Slavery and Worker Exploitation (Annex Two) and 

• agreement to the proposed approach to combine the duty for third parties to prevent 
employment standards breaches with the proposals to address modern slavery in supply 
chains.  

Recommended action  
The Ministry of Business, Innovation and Employment recommends that you:  

a Note that the proposed approach to combine the duty to prevent employment standards 
breaches and the work to address modern slavery in supply chains, keeps the fundamental 
aspects of the two pieces of work whilst reducing duplication and unnecessary compliance 

Noted 

b Agree that entities should be required to address employment standards breaches in their 
domestic supply chains and operations, in addition to the requirement to address modern 
slavery that you previously agreed to, and with the same graduated set of obligations that you 
had previously agreed to  

Agree / Disagree 

c Note that you previously agreed that third parties should hold a duty to take reasonable steps 
to prevent employment standards breaches where they:  

1. are the employer’s parent or holding company; or 
2. have contractual control, whether direct or indirect, over the employer’s business 

affairs; or 
3. are in a position to influence employment matters in their supply chain because:  

i. the third party is able to set conditions which control market access; or 
ii. employers are economically dependent on the third party 

Noted 

d Note that you agreed to test a threshold of $50-60million annual revenue for determining which 
obligations apply to large entities under the modern slavery proposal, and that there are 
unlikely to be many entities with less than $50m who would be able to set market access or 
result in economic dependence 

Noted 
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e Agree to remove the duplication of the duty to prevent and modern slavery thresholds by 
requiring all large entities (with more than $50m annual revenue) to prevent, mitigate and 
remediate employment breaches in their operations and supply chains, instead of using the 
previously agreed significant influence or control threshold (in recommendation c(3) above) 

 Agree / Disagree 

f Provide feedback on the draft Modern Slavery and Worker Exploitation Cabinet paper and 
discussion document attached as Annexes One and Two by 4 February. 

Feedback provided 

 
 
 
 
 
Sam Foley 
Acting Manager, International Labour Policy 
Labour, Science and Enterprise, MBIE 

..... / ...... / ...... 

 
 
 
 
 
Hon Michael Wood 
Minister for Workplace Relations and 
Safety 
 

..... / ...... / ...... 
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Background 
You directed officials to develop a consultation document on modern slavery legislation options 

1. In November 2020, you directed officials to undertake work to investigate legislative and non-
legislative options for addressing modern slavery in supply chains [briefing 2021-1964 
refers]. This work meets the Government’s commitments set out in Labour’s 2020 Manifesto, 
New Zealand’s 2019 Universal Periodic Review, and the Plan of Action against Forced 
Labour, People Trafficking and Slavery.  

2. You agreed to consult on a proposal with a graduated set of obligations including disclosure 
and due diligence, applying obligations to entities based on factors such as their size, risk, 
and influence [briefing 2122-0132 refers]. 

You directed officials to combine the modern slavery and duty to prevent projects 

3. In March 2020, Cabinet agreed to introduce a duty for persons with significant control or 
influence over an employer to take reasonable steps to ensure the employer is compliant 
with employment standards (the duty to prevent) [DEV-20-MIN-0034 refers]. This work was 
being progressed alongside other changes in the Migrant Worker Protection Bill.   

4. On 1 November 2021, you agreed to combine the duty to prevent and modern slavery 
legislative processes and that both proposals be included in a single consultation document 
[briefing 2122-1445 refers]. We advised that this approach is preferable given that both 
pieces of work are about improving labour conditions through new obligations on entities to 
undertake due diligence in their supply chains. Also, a single coherent bill can be drafted that 
incorporates the best of both sets of proposals. 

This work programme is being undertaken in consultation with a multi-stakeholder Modern Slavery 
Leadership Advisory Group  

5. The Modern Slavery Leadership Advisory Group (MS LAG) is chaired by Rob Fyfe and 
comprised of external stakeholders from a range of sectors, academics, unions and NGOs.  

6. We tested an initial draft of the discussion document with the MS LAG and a summary of the 
proposals, and the MS LAG was supportive of the combined proposal. Reflections from this 
discussion are included at Annex Three. The key points were that:  

b. There was a lot of support in the group for framing the discussion document positively 
to encourage people to see the benefits of taking action and to avoid putting submitters 
on the defensive. 

c. They recommended provide examples of practical impacts because the proposals are 
technical and the obligations could be open to interpretation.  

7. On 16 December, the MS LAG met to discuss the approach to stakeholder engagement. 
They suggested that a broad group of stakeholders should be engaged, and the materials 
should be designed to support stakeholders who may not normally engage with the 
government on policy issues, such as migrant workers and low-wage workers. Some of the 
suggestions included:  

a. translating a summary of the proposals,  
b. seeking feedback through social media,  
c. providing ways for vulnerable groups to provide verbal feedback  
d. working in partnership with the groups that support victims, such as NGOs.  

Free and frank opinions
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Government agencies were largely supportive of the proposals 

8. We consulted widely across government agencies with relevant policy responsibilities and 
large government procurers who would be impacted by the proposals. Consulted agencies 
include the Ministry of Foreign Affairs, Department of the Prime Minister and Cabinet, 
Treasury, Te Puni Kōkiri, Oranga Tamariki–Ministry for children, Ministry of Justice, Ministry 
for Ethnic Communities, New Zealand Police, Department of Corrections, Ministry for 
Women, WorkSafe, Ministry of Transport, New Zealand Trade and Enterprise, Ministry of 
Health, Department of Internal Affairs, Ministry of Social Development, Ministry for Pacific 
Peoples, Waka Kotahi, Kāinga Ora, Ministry of Education.  

9. Notably, there were no suggestions to change the proposed obligations, but some agencies 
suggested adding additional details in the discussion document to clarify the extent of the 
obligations. A lot of the feedback related to implementation of the proposals, particularly that 
significant support and guidance will be required for entities to meet the obligations and 
improve their practices.  

Approach to the discussion document 
The discussion document details the issue and rationale for introducing legislation in depth  

10. This will be the first time that many stakeholders have considered the issue of modern 
slavery and worker exploitation in supply chains in detail, and the discussion document has 
been designed to educate stakeholders on the issues and how the proposal relates to 
measures taken overseas. We have added more detail to the policy objectives in the 
discussion document to make them more accessible for stakeholders and to incorporate the 
duty to prevent. The objectives are to: 

a. reduce modern slavery and prevent worker exploitation in New Zealand and elsewhere, 
helping to build practices based on fairness and respect 

b. support consumers to make more informed choices in relation to modern slavery and 
worker exploitation risks associated with goods and services 

c. drive culture and behaviour changes in entities which lead to more responsible and 
sustainable practices 

d. level the playing field for entities which act responsibly across their operations and 
supply chains 

e. enhance New Zealand’s international reputation as a country that supports human 
rights and transparency. 

11. Officials will also develop a range of summary materials and online resources to support a 
stakeholder engagement in the consultation process 

The modern slavery and duty to prevent proposals are presented as a comprehensive package to 
help stakeholders understand to the overall approach 

12. You agreed to consult on a proposal with the following features [briefing 2122-0132 refers]:  

a. a graduated set of obligations including both disclosure and due diligence, applying 
obligations to entities based on factors such as their size, risk, and influence 

b. no entities should be excluded from the scope of this legislation based solely on their 
type or sector (such that government entities and charitable entities will fall in scope) 

c. any disclosures should take a prescriptive (rather than general) approach, requiring 
entities to publish modern slavery statements that cover specified matters 

d. proposals should be based broadly on the United Nations Guiding Principles on 
Business and Human Rights (UNGPs). 
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The questions in the discussion document mainly focus on the proposed obligations and scope 

17. We have made more specific proposals regarding what the obligations will be and who they 
will apply to, while asking higher-level questions regarding how the obligations will work 
(including the role of a central register and independent oversight body). This is in line with 
the approach you agreed to previously [briefing 2122-1038 refers].  

18. The MS LAG has previously discussed the role of a central register for annual statements 
and of independent oversight. Some members have expressed a strong view that both 
elements are a necessary part of the legislation, and essential both to support compliance 
with the legislation and to achieve the overall outcomes sought. We propose asking more 
open-ended questions on both these elements, including a question on whether they are 
needed and how they should be designed.  

 
 

 

Combining the Modern Slavery and Duty to Prevent proposals 
We recommend requiring entities to address employment standards breaches in their domestic 
supply chains and operations 

19. We are seeking your agreement to a set of changes to both the duty to prevent and modern 
slavery proposals which help make them a more coherent package. In preparing these 
changes, we have aimed to keep the fundamental aspects of the two pieces of work whilst 
reducing duplication and unnecessary compliance. The updated proposal creates a single 
set of obligations relating to domestic and international supply chains and operations. 

20. The main factor that would determine the steps a regulated entity would need to take is 
whether their supplier or operation is in New Zealand or overseas. If the operations or 
supplier is in New Zealand, the harm that regulated entities needs to address is breaches to 
New Zealand’s employment standards, and if the operations or supplier is overseas, the 
relevant harm is modern slavery.  

21. This is an expansion of the modern slavery proposals that you previously agreed to, which 
would only have required entities to address modern slavery in their domestic supply chains 
and operations, not breaches of employment standards. The steps that need to be taken 
would depend on the size of the entity:  

a. all entities must take reasonable and proportionate action if they become aware of 
modern slavery and breaches of employment standards 

b. medium entities must also disclose the steps they are taking to address modern 
slavery and breaches of employment standards 

c. large entities must also undertake due diligence to prevent, mitigate and remediate 
modern slavery and breaches of employment standards. 

22. This approach will help address more harm and is appropriate given that regulated entities 
will generally have a greater ability to identify and influence practices in New Zealand. 
Entities will also be able to work with domestic regulators more effectively to take action, for 
example, they can directly report any breaches of employment standards to the labour 
inspector.  

 

Confidential advice to Government
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We recommend aligning the duty to prevent thresholds with the modern slavery thresholds 

23. Previously, you decided that third parties would be required to take reasonable steps to 
prevent employment standards breaches where they: 

a. are the employer’s parent or holding company; or 
b. have contractual control, whether direct or indirect, over the employer’s business 

affairs; or 
c. are in a position to influence employment matters in their supply chain because:  

i. the third party is able to set conditions which control market access; or 
ii. employers are economically dependent on the third party.  

24. Replacing some of the thresholds for determining whether the duty to prevent obligations 
apply will help align this work with the thresholds from modern slavery work.  

25. We propose replacing paragraph 18(c) above with the requirement for third parties to 
prevent, mitigate and remediate worker exploitation in operations and supply chains if the 
third party has more than $50m revenue. This revenue threshold is unlikely to significantly 
alter the type or number of relationships within scope. It would capture most entities that 
have the ability to set conditions which control market access and economically dependent 
relationships. Most of the remaining economic dependent relationships will likely be captured 
by the other threshold of contractual control, whether direct or indirect, over the entity’s 
affairs (including over corporate, operational or employment matters). 

26. Further detail is provided in the ‘what responsibilities and obligations will apply’ section on 
page 35 of the discussion document. 

27. We sought the MS LAG’s feedback on this approach, and members supported combining the 
proposed modern slavery and duty to prevent legislation in this way. They considered this 
streamlined approach would help stakeholders to understand how the two sets of proposals 
relate to each other.  

28. They considered engagement with wider stakeholders would be critical, and suggested 
including the use of case studies, targeted stakeholder meetings and use of different media 
(such as video explainers) to support that engagement. One member observed that the 
‘simpler’ disclosure-based regimes introduced in Australia and the UK also had a degree of 
confusion, and suggested that is an ongoing process rather than as something that 
necessarily needs to be achieved at the start.  
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Next steps 
29. The table below sets out the timeframes for the remaining work, subject to your agreement.

We expect the discussion document will be ready for Cabinet to consider in March 2022, and
then public consultation could take place over April – May 2022. Officials are working through
indicative costings for the proposals for inclusion in the Cabinet paper and will provide you
with an update in February.

Date Action 

8 February Updated draft provided for your feedback 

9-23 February Consultation with your Ministerial colleagues. 

Mid-February Modern Slavery Leadership Advisory Group meeting 

9 March Cabinet Development Committee consider the draft modern 
slavery and worker exploitation discussion document 

March Prepare materials and online resources to support public 
consultation 

Week of 28 March Launch of public consultation 

April - May Public consultation 

By December 2022 Final Cabinet decisions on modern slavery proposals 

Mid-2023 Modern slavery legislation introduced 

Annexes 
Annex One: Draft Cabinet paper 

Annex Two: Draft Modern Slavery and Worker Exploitation discussion document 

Annex Three: Modern Slavery Leadership Advisory Group meeting reflections – 21 October 2021 
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Annex One: Draft Cabinet paper 
Attached as a separate Document 
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Annex Two: Draft Modern Slavery and Exploitation Discussion 
document 
Attached as a separate document. 
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Annex Three: Modern Slavery Leadership Advisory Group meeting 
reflections – 21 October 2021 
Attached as a separate document. 



Modern Slavery Leadership Advisory Group (MS LAG) meeting reflections – 21 October 2021 

1. This document is a high-level reflection of the key points raised in the Leadership Advisory 
Group meeting of 21 October 2021. It does not represent MBIE’s views and is designed to 
reflect your feedback and thoughts on the overall approach to the legislation. This meeting 
focused on an early draft of the discussion document and whether the document includes the 
right types of questions and the information required to help submitters engage with the 
questions. 

2. The MS LAG is does not vote on resolutions or require a consensus to be reached at any point of 
its discussions. As such, the views presented in this document are not necessarily the views of 
all members but they reflect views that were raised in the meeting by members of the MS LAG.  

The threshold may be too high to support meaningful change for most businesses 

3. Many MS LAG members were disappointed with the proposed $20m threshold for imposing 
transparency requirements on medium sized entities because this would capture about 1% of 
businesses. The concern is that the vast majority of entities would only have to meet the 
minimum obligations proposed, which are reactive in nature.  

4. The current proposal would require entities to take action if modern slavery is found in their 
supply chain, but it would not require the entity to actively look for and assess risks. It was 
suggested that if the threshold for transparency requirement is set at $20m or higher, a more 
stringent obligation could be imposed on entities below the threshold.  

5. An alternate view was that the higher thresholds may be appropriate to start with if this is 
considered as the first step on a journey with businesses and stronger obligations will be put in 
place in the future. This would be easier on businesses which are facing additional challenges in 
the current environment. Larger businesses are likely to have more capacity to take steps now, 
and starting with them could help ensure that it is successful from the beginning.  

6. It was suggested that a question is asked in the discussion document about how long it will take 
businesses to prepare to meet the new obligations. This would help inform decisions about 
whether some obligations should be gradually introduced.  

7. On a more technical point, it was also noted that it would provide more certainty to businesses 
if the thresholds are based on previous years’ income, so they know what their obligations are 
before end of the year.  

The discussion document should be framed positively to give submitters something they can get 
behind  

8. There was a lot of support in the group for framing the discussion document positively to 
encourage people to see the benefits of taking action and to avoid putting submitters on the 
defensive.  

 
 

 

9. Suggestions for helping to frame the obligations positively include:  

a. Including values based questions to help submitters understand how the proposals 
fit with their values. For example, do you think that New Zealand needs to take 

Free and frank opinions



further action to address modern slavery in supply chains, and do you want to see 
more transparency about the supply chains of products you buy?  

b. Including policy objectives and value statements based on New Zealand’s values 
rather than focusing on overseas examples.  

c. Setting out the roles that communities and civil society can play, so they can see 
themselves as helping to make positive change.   

d. Making it clear that businesses will not be penalised for proactively looking for 
issues in their supply chains and that penalties would only apply to those who fail to 
take action. 

e. Noting the links to COVID-19, such as helping address the higher level of uncertainty 
in their supply chains and support recovery.  

The practical impacts of the proposals will need to be set out clearly  

10. The group noted that the due diligence obligations are particularly challenging to understand 
without clear definitions and practical examples. The proposal discussed was that entities:  

a. undertake modern slavery risk assessments across their global operations and 
supply chains (including those of any subsidiaries) to identify potential risks, and 

b. undertake action as is reasonable and appropriate to address any risks. 

11. It was noted that the terms ‘reasonable and appropriate’ are open to interpretation, and it that 
businesses are unlikely to understand what is being asked of them without further clarification. 
To help submitters engage with the proposals, it was suggested that the language could be 
simplified, more diagrams could be included, as well as case studies and examples. There are 
already case studies and tools available to draw on, such as the UN Human Rights Self-
Assessment Tool.  

12. The requirement to undertake global operation risk assessments will mean different things to 
stakeholders from different sectors. Examples of compliant behaviour would help clarify this as 
well. In particular, it may not be feasible for some sectors to provide an in-depth assessment 
beyond tier 2 of their supply chain. 

The questions should be structured in a way that is easy to engage with and encourages 
comprehensive responses 

13. Some members noted that there is a risk that using yes or no questions could result in 
misleading views about the nature of the issue and the proposals. It was suggested that the 
document start with values-based questions to help submitters understand how the issue 
relates to their values, and then using more open ended questions to test support for each 
proposal.  

  


