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ICNZ submission on Options Paper – Insurance Contract Law Review 

Thank you for the opportunity to submit on the Options Paper titled Insurance Contract Law Review 

(‘Options Paper’), which was released by the Ministry of Business Innovation and Employment (MBIE) 

on 27 April 2019. 

ICNZ represents general insurers that insure about 95 percent of the New Zealand general insurance 

market, including about a trillion dollars’ worth of New Zealand property and liabilities.  ICNZ members 

provide insurance products ranging from those usually purchased by individuals (such as home and 

contents insurance, travel insurance, marine and motor vehicle insurance) to those purchased by small 

businesses and larger organisations (such as product and public liability insurance, professional 

indemnity insurance, commercial property, and directors and officers insurance). 

This submission is in two parts: 

• Part 1 - Overarching comments and summary 

• Part 2 - Responses to questions in the Options Paper 

Individual members may take differing views to ICNZ on some issues and may submit to you 

separately. 

Part 1 - Overarching comments and summary 

ICNZ welcomes the progression of the Review of Insurance Contract Law and the release of the 

Options Paper.  We support changes to the law for insurance contracts in response to issues that have 

been identified where they support the sustainable and efficient provision of insurance in New 

Zealand and facilitate innovation. 

This requires a regulatory regime that gives insurers, and the reinsurers that support them, confidence 

to commit their risk capital to the New Zealand insurance market.  The regime should aim to create 

the right environment for fair competition and continuous innovation, to allow good customer 

outcomes, achieving a balance between the needs of customers, firms and public policy.  It should 

support the role of insurers as providers of solutions for a broad range of customers and risks.  It 
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should also be noted that over 70% of New Zealand’s catastrophe cover is dependent on the 

international reinsurance sector, who seek clarity and certainty around the terms and conditions they 

are underwriting in primary insurer policies. 

Insurance is a unique type of product in that the contract, and the commitments it includes, are the 

product.  It is a contract whereby the insurer promises to pay benefits to the insured or on their behalf 

to a third party if certain defined events occur, which are either uncertain as to when they will happen 

or if they will happen at all.  Insurers establish and manage insurance pools for certain types of risks, 

and they must manage the pools carefully and consistently to ensure their sustainability.  The 

provision of insurance also relies on insureds’ upholding their initial and ongoing obligations, for 

example to accurately describe the risks being insured or to mitigate loss after an event.  

This review is taking place in a time of extensive regulatory reform for the insurance and wider 

financial services sector.  A number of these changes impact the provision of insurance, most notably 

the financial advice reforms, proposed new conduct regulation for financial services1 and changes to 

the Credit Contracts and Consumer Finance Act 2003 (CCCFA).  These all have an explicit focus on 

improving consumer outcomes.  As well as appropriately aligning and integrating with the other 

regulatory reforms it is important that changes to insurance contract law focus on maintaining a sound 

and efficient insurance market that appropriately balances the interests of insurers and insureds.  

Also, while we generally support these new regulations, we are mindful that insurers have seen 

significant growth in compliance costs through additional regulation over the past decade and that 

this trend looks set to continue. 

We support reform of the duty of disclosure for consumers, while recognising the case for change in 

regard to business insurance contracts is limited.  We support the statutory introduction of 

proportional remedies in regard to breaches of the duty of disclosure/misrepresentation by both 

consumers and businesses.  We note that depending on the duty adopted for consumers there may 

need to be separate duties for consumer and business contracts of insurance, that this has a range of 

implications, and if this is the case the practical demarcation is between consumers and businesses. 

ICNZ remains of the view the current provisions relating to the regulation of ‘unfair contract terms’ 

(UCT) are appropriate and should be retained, though we have identified refinements that could be 

made.  Importantly it should be noted that the current provisions applying to insurance under the Fair 

Trading Act 1986 do not permit insurers to issue unfair contracts.  The Act requires insurance terms 

to be fair and specifies a limited number considered to be reasonably necessary to protect the 

legitimate interests of the insurer.  If change was to occur in this area, we support tailoring the generic 

UCT provisions to insurance in the way outlined in the Options Paper.  In either case it would be 

appropriate if these were provided in insurance-specific legislation. 

Insurers compete on price, features and service and ICNZ recognises the importance of well-informed 

consumers in supporting competition.  We already advocate for use of plain language in insurance 

policies and have financial capability as one of our strategic priorities.  Whilst we recognise it can take 

effort to compare policies, we do not consider that regulatory intervention is justified in this area and 

may increase the likelihood of consumers purchasing polices based on price rather than choosing 

appropriate cover.  Insurance is not a commodity like electricity. 

We generally welcome the proposals for reform in regard to the ‘miscellaneous issues’ outlined in the 

Options Paper and we provide detailed commentary on these in Part 2 of this submission.  It is 

important that the responsibilities of intermediaries and insurers are clearly and appropriately 

                                                           
1 Conduct of Financial Institutions, Options Paper, April 2019. 
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to address any potential mismatches of definitions under New Zealand law that may for instance allow 

entities to undertake unregulated insurance services by calling them something else. 

Conclusion 

Thank you again for the opportunity to submit on the Options Paper.  If you have any questions, please 

contact our Regulatory Affairs Manager on  or by emailing  

Yours sincerely, 

 
 

 

Tim Grafton 
Chief Executive  

Andrew Saunders 
Regulatory Affairs Manager 

Jane Brown 
Legal Counsel 

 




