








 

reviewed. However well-crafted a public licensing model may be, it can never fully achieve 
what a change in the law would do. The public would benefit from more extensive rights to 
use the full body of human culture and knowledge for the public benefit. CC licenses are not 
a substitute for users’ rights, and CC supports ongoing efforts to reform copyright law to 
strengthen users’ rights and expand the public domain. 
 
Specifically, we recommend, first, that any copyright term extension should be balanced 
by a broad and flexible exception for fair copying and reuse. This will go a long way 
towards moderating any negative effects from the extension in terms of a reduction in user 
access to copyright material. The vast majority of works to which the term extension applies 
will have little or no commercial value during the extra 20 years of protection1. A flexible 
exception such as fair use ensures that such materials can still be used in ways that are fair 
as the ability to license them naturally declines, either because their copyright owners cannot 
be contacted (orphan works) or because their commercial value is so low that they are 
abandoned by their owners (out of commerce works). Thus fair use helps to counteract one 
of the major risks of the term extension - that large categories of copyright materials will 
essentially be locked away, unusable, for a longer time without any additional benefit flowing 
to their creators. 
 
Furthermore, we agree with the recommendations of the Australian Law Reform Commission 
(ALRC), which concluded that: 
 

Although standards are generally less certain in scope than detailed rules, a 
clear principled standard is more certain than an unclear complex rule. The 
Report recommends replacing many complex prescriptive exceptions with one 
clear and more certain standard—fair use.  

 
As the ALRC concluded in the Australian context, the exceptions in New Zealand are too 
complex and detailed for affected professionals, which include 100,000 New Zealand 
teachers, and many thousand heritage workers. In our experience in the compulsory 
education sector, this leads to one of two behaviours, neither of which are intended by the 
Act. On the one hand, educators ignore copyright altogether, and copy and reuse whatever 
they wish. On the other hand, educators become overly fearful and fail to take advantage of 
the limited exceptions the Act provides, to the detriment of their students.  
 
There is no New Zealand specific data on the use of the existing regime of exceptions that 
we are aware of. However, we strongly recommend that MBIE, in the event of a broader 
review of the Act, actively consult with education sector organisations to understand the on-
the-ground impact of the existing regime of exceptions. Specifically, this should include 
relevant professional bodies and associations for teachers, librarians, trustees and principals.  
 
Second, we recommend that copyright term extension requires formalities. While New 
Zealand is bound to require formalities for the ‘life plus fifty’ term, it is arguable that this 
requirement does not apply for any term extension beyond this point. In order to ensure a 
vibrant, accessible and re-usable public domain, we argue that the Act should require 
copyright owners who wish for an additional twenty years protection to register their work 
with an appropriate office.  
 
This will ensure that only those works that require the extension receive it, while the vast 
majority of works that are no longer in commercial circulation are freely available to access 
and reuse. As with the fair use exception recommended above, this will reduce the risk of the 
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copyright extension creating negative impacts for users whilst providing little or no benefits 
for creators. 
 
We support a registration system for extension of protection beyond 50 years, combined with 
a flexible exception to permit fair uses even while a work remains in copyright. This is the 
best way to ensure the copyright term extension meets its aim of providing extra protection to 
those copyright owners who may be able to make use of it without creating an unnecessary 
barrier to the free use and dissemination of knowledge for the benefit of society. 




