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30 March 2016 

SUBMISSION ON TARGETED CONSULTATION DOCUMENT: IMPLEMENTATION OF THE TRANS-
PACIFIC PARTNERSHIP INTELLECTUAL PROPERTY CHAPTER 

The New Zealand Screen Association (NZSA) represents the Motion Picture Association in New 

Zealand and the New Zealand interests of the six major Hollywood studios: Twentieth Century Fox, 

Paramount Pictures, Sony Pictures, Universal Pictures, Warner Bros., and Walt Disney Pictures, as 

well as Roadshow Pictures. 

Film and television in context  

NZSA’s members produce and distribute film and television content in New Zealand and abroad. The 

film and television industries involve scores of dynamic businesses which, together, make a major 

contribution to the New Zealand economy. In a 2013 study, PwC found that film and television: 

x directly employed more than 14,000 people in New Zealand, with a total employment impact 

of over 31,000 employees; and  

x contributed $1.3 billion to New Zealand’s GDP with a total impact of $2.8 billion.  

New Zealand Screen Association Comments 

NZSA’s response to the Consultation Document focuses largely on Technological Protection 

Measures (TPMs). We also responded to the Ministry’s invitation to provide input on other relevant 

issues to Chapter 18 implementation. This discussion can be found at the back of this submission 

under “other comments” and includes comment on term extension, camcording, and exceptions and 

limitations. 

 

The NZSA and its members appreciate this opportunity to offer preliminary comments on the 

Government’s proposals to implement the TPP. We look forward to working closely with the Ministry 

throughout its process to implement Chapter 18 of the TPPA. 
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We welcome the opportunity to discuss any of the issues raised in this response in more detail. I can 

be contacted on  

Yours Sincerely, 

  

Matthew Cheetham 
Managing Director 
New Zealand Screen Association  

 

 

Redacted s.9(2)(a) OIA 1982
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provided a detailed analysis of the flaws in the Ergas Report, we strongly encourage the Government to remove 

references to this data in its TPP impact assessments and to reconsider the phase-in for term extension 

recalling that term extension benefits content creators and innovators in New Zealand, particularly those 

competing on a global stage. 

 

Camcording 

NZSA is pleased that TPPA parties recognized the serious damage that unauthorized camcording does 

the motion picture industry by criminalizing this activity in Article 18.77(4).  Illegal camcords account 

for over 90% of piracy while movies are in theatres and materially impacts theatre revenue.  

 

We recommend that in amending the Copyright Act, the Ministry implements a specific prohibition 

against unauthorised recording in movie theatres, supported by criminal liability.  A recent study 

found that such piracy results in 15% reductions in box office revenue.  Experience globally 

demonstrates that an appropriately targeted camcording law, which allows enforcement against 

someone caught in the act of camcording, is necessary to have a significant deterrent impact on 

illegal camcording.  Moreover, a specific prohibition would address concerns raised as recently the 

summer season of 2015/2016, when the local enforcement authorities were willing to work with 

local exhibitors but were unsure themselves of what to do in the event they caught someone in the 

act of illegally recording the movie. 

 

It bears emphasis that a criminal sanction is only as good as its ability to be enforced. The New 

Zealand Police will be the prosecuting agency in camcording offences.  The Police need the best and 

clearest offence provision in order to: 

 

x make good arrest and prosecution decisions; and  

 

x accurately reflect the offence in the charging document pursuant to s17 of the Criminal 

Procedure Act 2011.  

 

At a minimum we suggest the Ministry consults with Police over whether they believe that officers 

could accurately stitch together sections 131, 132 and 134 of the Copyright Act, or whether they feel 

– as we do – that camcording requires a standalone offence provision in Part 6 of the Copyright Act 

1994. 
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Exceptions and Limitations  

NZSA believes that New Zealand’s current system of exceptions and limitations fully complies with 

the TPPA and requires no modification.  New Zealand has developed its extensive fair dealing 

exceptions over decades to thoughtfully balance the interests of rights holders and users. The TPPA 

does not require any recalibration of New Zealand’s existing approach.  

NZSA notes that several groups have pressed the Government to amend its legal regime and 

incorporate the US-style “fair use” exception even though this is clearly beyond the scope of what is 

necessary for New Zealand to comply with the TPP and that such a change could, in fact, pull New 

Zealand out of compliance with the TPP.  The TPP text on exceptions and limitations was negotiated 

specifically to accommodate TPP parties’ different legal traditions.  New Zealand’s Part 3 exceptions 

are based on long-established principles of fair dealing espoused in the UK Copyright Act and case 

law across the British Commonwealth.  While fair use is a defence to copyright infringement, the fair 

dealing exceptions to copyright infringement allow permitted acts.  These exceptions are specific and 

limited to certain cases which don’t conflict with a normal exercise of the copyright material and 

which do not unreasonably prejudice the legitimate interests of the rights holder.  The fair dealing 

provisions in Part 3 serve an effective balancing purpose between rights holders and content users.  

By contrast, a recent study found that introducing a “fair use”-type exception in Australia would add 

significant uncertainty to copyright law there, resulting in annual litigation costs of AUS $24-136 

million.  A general fair use concept is incompatible with the established fair dealing position and 

creates unworkable uncertainty for rights holders and content users.  

Effective remedies in the digital world 

NZSA commends TPPA parties for recognizing the importance of effective enforcement in the digital 

marketplace.  TPPA Art. 18.77.5 (criminal aiding and abetting) requires Governments to provide for 

criminal procedures and penalties for all criminal copyright offenses and Art. 18.71.2 is an explicit 

obligation to apply enforcement procedures set forth in Articles 18.74, 18.75 and 18.77 to the digital 

environment.  We look forward to working with the Government of New Zealand to effectively 

implement these obligations and, in so doing, fostering a safe and healthy online marketplace.  




