


 
 

2 

Table of Contents 
1. Introduction .............................................................................................. 2

2. Summary of InternetNZ Submission ............................................... 3

3. Overarching objectives ......................................................................... 5

4. Technological Protection Measures ................................................. 5

5. TPM Discussion Questions .................................................................. 7

6. Performers’ Rights .................................................................................. 9

7. Other Comments ..................................................................................... 11

8. Comments on Proposed Exceptions for TPM 
circumvention .......................................................................................... 12

About InternetNZ .............................................................................................. 19

 

1. Introduction 
1.1 InternetNZ welcomes this opportunity to submit on implementation of the 

Trans-Pacific Partnership (TPP). 

1.2 We would welcome any opportunity to clarify our position by corresponding 
further or appearing in person. Please contact James Ting-Edwards on

 

InternetNZ’s vision is “A better world through a better Internet”  
1.3 Our mission is to promote the Internet's benefits and uses and protect its 

potential. We do that with a cause in mind, that being the Open Internet. In 
doing this, we act as part of the New Zealand Internet community. 

1.4 We support beneficial innovation, and broad access to the benefits of that 
innovation. To achieve those aims, we support competitive markets, open 
standards, and balanced intellectual property rights.  

Our policy principles 
1.5 InternetNZ’s policy work is guided by principles. Of particular relevance to 

this submission are the principles that: 

a) Laws and policies should focus on activity rather than specific 
technologies 

b) Laws and policies should work with the architecture of the Internet, not 
against it 

c) Internet markets should be competitive. 

Redacted s.9(2)(a) OIA 1982
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2. Summary of InternetNZ Submission 
Intellectual property rights must achieve a FAIR balance 

2.1 InternetNZ supports balanced intellectual property rights. A sensible balance 
will result in rights which are FAIR: 

a) Flexible: Allowing for beneficial non-commercial activity 

b) Adaptable: Enabling innovation and use of new technologies 

c) Incentives: Encouraging creation of new works, innovation, and sharing 

d) Realistic: Pragmatic about concerns of creators, consumers, and business. 

2.2 Changes under the TPP shift the balance New Zealand has set in its 
intellectual property law, particularly copyright. This move is a concession, 
made in exchange for gains in other areas. 

Objectives 
2.3 InternetNZ supports the objectives of this process. TPP changes on 

intellectual property are concessions by New Zealand, and should be 
confined as far as possible. 

2.4 Though TPP implementation impacts our broader balance of intellectual 
property rules, the present process is working to tight deadlines. The 
confined focus and short timeframe for this consultation make it difficult to 
consider these overall impacts. 

2.5 Chapter 18 of the TPP endorses balance in intellectual property. Longer term, 
we support a substantive review of copyright, intended to realise this balance 
and enable the benefits of innovation. 

Submission Timeframes 
2.6 This process has had extremely tight timeframes, making it difficult for those 

with expertise or a stake in outcomes to offer considered views. 

2.7 Submissions closed March 30, following release of the consultation document 
on March 9. The 21 days for developing a response included the Easter break, 
and overlapped with the TPP Select Committee submission process. 

2.8 The combined effect is that the people in the best position to inform this 
process are left with limited time to do so. 
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Technological Protection Measures (TPMs) 
2.9 TPM liability puts bars around content, and goes beyond orthodox principles 

of copyright protection. In particular: 

a) Access control TPMs violate user expectations, restricting the use of 
purchased content 

b) Liability risks have a chilling effect on experimental uses and development 
of technology, meaning everyone misses out on beneficial innovation 

c) TPMs can limit interoperability, resulting in missed opportunities for 
innovation, including innovation in accessing and distributing content  

d) TPMs can favour “lock-in” to a particular platform, encouraging 
anticompetitive business practices. 

2.10 We support measures to limit the scope and effects of TPM liability in New 
Zealand. 

Proposed Exceptions to TPM liability 
2.11 We support the exceptions proposed, particularly: 

a) The goal of framing broad exceptions, to minimise the impact of TPP 
changes and to create a relatively usable and clear regime of rules 

b) The general exception to enable non-infringing uses of copyright content 

c) The proposal for a regulatory power to clarify activities allowed under the 
general exception. 

2.12 In our view, some of the proposed exceptions are too narrow or technology-
specific to achieve the intended outcome. We address these in detail below. 

Proposed new offences 
2.13 It is proposed to apply present criminal offences to wilful circumvention of 

“access controls”. Access controls restrict mere use of content, and have no 
relationship to infringement. Current offences involve a five year jail term and 
$150,000 fine. Applied to access controls, this would be disproportionate and 
could chill legitimate uses of TPM-restricted content. 

Further discussion 
2.14 We support this process and its intended outcomes. We would welcome the 

opportunity for further dialogue on how best to realise those outcomes.

2.15 Please contact our Issues Advisor, James Ting-Edwards via

Andrew Cushen 

Work Programme Director  

Redacted s.9(2)(a) OIA 1982
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Definition of “Effective Technological Measures” 
4.4 Rules in Article 18.68 relate to an “effective technological measure” that 

“controls access to a protected work, performance, or phonogram” or 
“protects copyright or related rights related to a work, performance, or 
phonogram” (TPP 18.68.5). 

4.5 This definition means that any limitation in copyright protection is a limitation 
on the scope of TPM liability. For example, expiry of copyright term should 
extinguish both copyright and TPM liability. 

4.6 Footnote 95 clarifies that “effective” excludes from this protection measures 
which “can, in a usual case, be circumvented accidentally” (TPP at 18-39, 
Footnote 95). 

4.7 As a result, where a technology has a failure rate in its ordinary mode of 
operation, it may not qualify as an “effective” measure. For example, 
geolocation over a network has an error rate when operating normally. This 
error rate may mean it is not an “effective measure” under TPP rules. 

Exceptions allowed for TPM liability 
4.8 Article 18.68.4 allows “certain limitations and exceptions” to TPM liability in 

order to “enable non-infringing uses if there is an actual or likely adverse 
impact of those measures on non-infringing uses”. 

4.9 These exceptions must not undermine the adequacy of legal protection for 
effective technological measures (18.68.4(c)). Exceptions applying to “copy 
control” TPMs must be available for use only by their intended beneficiaries 
(18.68.4(b)). 

  



























About InternetNZ 
A better world through a better Internet 

 
InternetNZ is a voice, a helping hand 
and a guide to the Internet for all 
New Zealanders. It provides a voice 
for the Internet, to the government 
and the public; it gives a helping hand 
to the Internet community; and it 
provides a guide to those who seek 
knowledge, support or any other 
method of benefiting the Internet and 
its users.  

InternetNZ’s vision is for a better 
world through a better Internet. To 
achieve that, we promote the 
Internet’s benefits and uses and 
protect its potential. We are founded 
on the principle of advancing an open 
and uncaptureable Internet. 

The growing importance of the 
Internet in people’s everyday lives 
means that over the last twelve 
months we have significantly 
reoriented our strategic direction. The 
Internet is everywhere. We are a 
voice for the Internet’s users and its 
potential to make life better.  

InternetNZ helps foster an Internet 
where New Zealanders can freely 
express themselves online – where 
they can feel secure in their use of the 
Internet. We foster an Internet where 
a start-up can use the web to develop 
a presence and customer base for a 
new product, and we foster an 
Internet where gamers can get online 
and battle it out.  

We work to ensure this Internet is 
safe, accessible and open. 

The work we do is as varied as what 
you can find on the Internet.  

We enable partner organisations to 
work in line with our objects – for 
example, supporting Internet access 
for groups who may miss out. We 
provide community funding to 
promote research and the discovery 
of ways to improve the Internet. We 
inform people about the Internet and 
explain it, to ensure it is well 
understood by those making 
decisions that help shape it. 

We provide technical knowledge that 
you may not find in many places, and 
every year we bring the Internet 
community together at NetHui to 
share wisdom, talk about ideas and 
have discussions on the state of the 
Internet. 

InternetNZ is the designated manager 
for the .nz country code top-level 
domain and represents New Zealand 
at a global level through that role.  

InternetNZ is a non-profit open 
membership incorporated society, 
overseen by a council elected by 
members. We have two wholly 
owned subsidiaries that ensure that 
.nz is run effectively and fairly – the 
Domain Name Commission (DNC) 
develops and enforces policies for the 
.nz domain name space, and .nz 
Registry Services (NZRS) maintains 
and publishes the register of .nz 
names and operates the Domain 
Name System for .nz 




