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Office of the Minister for Workplace Relations and Safety

Cabinet Economic Development Committee

Health and Safety at Work regulatory reform: Protecting people
working with plant, structures and doing hazardous work

Proposal

1 This paper seeks agreement to a package of regulatory proposals under the Health and
Safety at Work Act 2015 (the HSW Act) for protecting people working with plant
(machinery, tools and equipment) and structures, and doing hazardous work at height
and on excavations.

Relation to government priorities

2 These proposals support the Government’s objectives, as outlined in the Speech from
the Throne. Protecting people working with plant and structures, and doing hazardous
work at height and in, on, and around excavations will help to ensure that the
Government’s significant investment across many types of infrastructure, to
accelerate our economic recovery, is progressed safely and without harm to our
workers and communities. Trade training and apprenticeships will benefit from clear
requirements on how this work is done safely, keeping those entering the workforce
or learning new skills safe as they transition to new jobs. Reducing work-related harm
to workers and keeping them healthy, safe and in work helps to lay the foundations
for a better future.

Executive Summary

3 Work involving plant and structures causes a significant proportion of New Zealand’s
acute work-related harm — 79 percent of the 822 work-related deaths between 2008
and 2019, and a high proportion of fatalities in all of WorkSafe New Zealand’s
(WorkSafe) priority high-risk sectors. In 2019, serious injuries involving plant
featured in a significant proportion of entitlement claims to ACC, and falls from
height caused over 2,000 injuries resulting in more than a week away from work in
the same year.

4 New Zealand’s regulatory requirements for plant and structures are outdated and
continue to fall well short of the modernised, coherent regulatory framework
recommended by the Royal Commission of Inquiry on the Pike River Coal Mine
tragedy and Independent Taskforce on Workplace Health and Safety.!

5 To address the extensive harm and meet these recommendations, | propose a package
of regulatory proposals that require businesses to:

5.1  provide and maintain safe workplace plant and structures, with extra
protections through registration and inspection of the highest risk plant, such
as boilers and cranes

Lhttps://pikeriver.royalcommission.govt nz/; http://hstaskforcegovt.nz/
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5.2 provide for the safety of operators of mobile plant (such as tractors, quad bikes
and forklifts) and passengers, through a suitable combination of safety devices
flexible for the circumstances (such as roll-over and crush protection, seatbelts
and helmets), and safe operating methods

5.3  design, manufacture, import, and supply plant and structures that are safe for
use in New Zealand workplaces, by providing critical safety information and
taking action to address identified risks early on in the supply chain

5.4  ensure safe work at height and on excavations through risk management
processes that are proportionate to the risk and harm.

6 I consider this package provides a balanced set of provisions that are not prescriptive
and cater proportionately to different risks and circumstances. Figure 1 shows how
these proposals provide a layered series of protections, the highest of which are
reserved for plant with the greatest risks, such as high pressure boilers and tower
cranes.

Figure 1: How the HSW Act and proposed regulations layer controls according to risk
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The proposals will support businesses to meet their primary duties in the HSW Act.
They are based on the Australian Model Work Health and Safety Regulations (the
Australian Model Regulations), adapted for New Zealand’s circumstances and
adjusted for submitter feedback after significant public consultation. Stakeholders
were in broad support of the proposals and the clarity they will provide on what they
need to do to keep workers safe. As many businesses are already complying with best
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practice, these changes will mostly impact on those who are still choosing to allow
more risk in the conduct of their work than is reasonably practicable, which voluntary
measures like guidance will not address. Costs for businesses are expected to be
modest overall, with marginally more significant costs for the high priority sectors
such as agriculture, manufacturing, warehousing and transport, and for businesses
who will need to upgrade capital equipment. Based on comparable Australian
statistics, the proposals are expected to reduce New Zealand’s work-related fatalities
and serious injuries by approximately 20 percent, equating to benefits of
approximately $43 million per annum in lives saved.

8 These proposals will modernise and replace existing, outdated regulations under the
HSW Act. They will be supported by WorkSafe, the primary regulator for work health
and safety, through awareness campaigns, educational tools and guidance for
businesses. They significantly progress the substantial reform of work health and
safety regulations to address the regulatory failure that culminated in the Pike River
Coal Mine Tragedy and recommendations of the Royal Commission.?

9 Should Cabinet agree to these proposals, | propose to consult on exposure drafts of the
regulations, given their broad application across New Zealand workplaces and often
highly technical nature, and to maintain the high level of stakeholder interest and
confidence in this process. | will consult on the underpinning components such as
offences and fees, and then seek the remaining policy decisions from Cabinet in early
2022.

Progressing New Zealand’s regulatory reform of health and safety at work

10 Work with plant, structures, at height and on excavations occurs in most New Zealand
workplaces, and particularly in construction, forestry, agriculture, manufacturing and
transport. Businesses that are upstream in the supply chain, such as designers,
manufacturers, importers, suppliers, and installers of plant and structures in
workplaces (collectively referred to as “upstream” businesses), and those involved in
decommission and disposal, have a significant influence on the safety of plant and
structures used in New Zealand workplaces.

11 New Zealand has significantly reformed its health and safety at work regulatory
system in response to the recommendations of the Royal Commission on the Pike
River Coal Mine Tragedy [CAB Min (13) 24/10-13]. This package of regulatory
proposals is the second substantial tranche of regulatory reform in health and safety at
work.

12 Both the Royal Commission and the Independent Taskforce on Workplace Health and
Safety found that the previous Health and Safety in Employment Act 1992 (the HSE
Act) was insufficiently supported by appropriate regulation and guidance, and did not
support duty holders to comply with their general duties nor adequately manage the
risk of catastrophic harm.2 The regulations were found to be a piecemeal collection of
legacy requirements that lacked a coherent logical structure, were weak and outdated
in places, contained gaps, or were inaccessible and hard to understand. These
problems result in poor risk management giving rise to work-related injuries, illnesses
and fatalities.

2https://pikeriver.royalcommission.govt nz/
3 http://hstaskforcegovt nz/
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13 To address these, the Taskforce recommended fundamental reform by adopting the
Australian Model Work Health and Safety Law, adapted to New Zealand conditions.
The HSW Act came into effect in 2016, with an initial tranche in 2016 and 2017 of
ten new sets of regulations based on the Australian Model Regulations. A further
seven sets of pre-existing regulations were saved under the new Act, and are the focus
of the ongoing regulatory reform programme by MBIE, as outlined in Figure 2
below.
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Figure 2: Health and Safety at Work Regulatory Framework
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Risks from plant and structures cause 79% of NZ’s acute work-related harm

14 New Zealand has seen a significant reduction in work-related acute fatality rates over
the past 10 years, which is currently tracking below its target for 2020. Since 2016,
however, our progress has stalled and is now starting to worsen. Our rate of work-
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related acute fatalities is still high by international standards, approximately twice that
of Australia and four times the rate of the United Kingdom (UK), suggesting that
considerable opportunities remain for improvement.

15 Our other system performance measures have shown less progress, and we are
unlikely to meet the 2020 targets based on the most recent data. The rate of serious
work-related acute injuries initially declined, before increasing again and now
remaining above its 2020 target. The rate of work-related acute injuries resulting in
more than a week away from work has consistently risen over the course of the
decade, and sits above both its target and baseline measures.

16 The risks arising from working with plant and structures cause a significant
proportion of New Zealand’s work-related harm — 652 work-related deaths between
2008 and 2019 involved plant and structures, which was 79 percent of the 822 work-
related fatalities during that period.* In this same period, nearly all fatalities in
WorkSafe’s priority sectors involved plant or structures: 83 percent of construction
fatalities, 74 percent of manufacturing fatalities, 79 percent of fatalities in the
Agriculture, Forestry and Fishing sector, and 93 percent of fatalities in Transport,
Postal and Warehousing. Of the 37,000 entitlement claims made to ACC in 2019,
plant and machine operators and assemblers had the highest number of claims (8,000)
followed by trades workers (5,800), who also work predominantly with plant and
structures.®

The majority of all work fatalities involve plant, particularly mobile plant

17 Plant and mobile plant is a major cause of harm in WorkSafe’s priority sectors, such
as transport and warehousing, agriculture, forestry and fishing, manufacturing, and
construction. Sixty-one percent of all work fatalities involve plant. The types of harm
caused by plant are diverse and varied: machinery entrapment, crushing injuries, and
ill-health arising from exposure to harmful substances, such as chemicals, fumes, and
dust. Some risks are long-standing while others are more recent from the
modernisation of technology, such as lasers, and will continue to evolve as technology
evolves.

18 Using mobile plant results in distinct risks and significant harm, causing 92 percent of
all fatalities involving plant, and an estimated 60 percent of serious injuries.® The
movement of mobile plant in dynamic working environments such as construction
sites, warehouses, or on variable terrain, causes harm from overturning, collisions,
and exposure to harmful substances such as diesel particulates. These risks are often
intensified by the weight of the machinery involved, over 1,500 kg for forklifts and up
to 500 kg for quad bikes. This harm occurs to operators, passengers and bystanders.

The safety of New Zealand’s plant is affected by designers and suppliers upstream

19 The most effective risk control measure — eliminating hazards — is both cheaper and
more effective to achieve at the design or planning stage than managing risks later in
the lifecycle by retrofitting safety features. By placing requirements across the whole

4 This total excludes the 29 fatalities from the Pike River Coal Mine tragedy.

> ACC entitlement claims are those that result from the more serious injuries, and include rehabilitation and
compensation for lost earnings.

6 Based on data from 2008-2017 for fatalities, and 2011-2019 for serious injuries.
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supply chain the responsibility for ensuring plant is safe does not just fall to the end
user of the plant, where it is most costly, but instead falls on those best placed to
manage the risks.

20 While New Zealand has limited information about the harm caused by poor design,
manufacture, import, supply, and installation of plant, international research suggests
that these duty holders play a significant role in ensuring the safety of plant.

21 Australian research shows that not meeting upstream duties contributed to issues in
43 percent of workplace visits, and that upstream issues were often not pursued by
inspectors. WorkSafe has indicated that it is often difficult to enforce the broad
upstream duties in the HSW Act. Since 1992 there have been 41 prosecutions for
upstream duties under the HSW Act and its predecessor HSE Act, with most of these
focusing on the supplier, which is usually the most proximate upstream duty holder.

High-risk plant failure is infrequent but the risks are significant

22 High-risk plant is plant that can cause significant harm when it fails. It includes
industrial pressure equipment such as boilers, cranes, passenger ropeways such as ski-
lifts and gondolas, and engineered amusement devices such as fairground rides and
bungy equipment. New Zealand has regulated boilers, cranes and other types of high-
risk plant progressively since the nineteenth century and the potential risks from
unsafe plant are well understood.

23 Failures of high-risk plant are infrequent, but significant when they do occur. The
most serious recent incident involving pressure equipment in New Zealand was at a
Waikato coolstore in 2008, in which a major explosion and fire killed one fire fighter
and seriously injured six others.

24 There have been few deaths or serious injuries on amusement devices since
regulations for these were passed in 1978, although serious injuries and incidents
occur from time to time. The most recent fatality on an amusement device involved an
employee completing pre-start up checks at Auckland’s Rainbow’s End amusement
park in 2008. The recent Dreamworld tragedy in Queensland has put focus on the
regulation of amusement devices across all Australian state jurisdictions.

Hazardous work at height and on excavations is ubiquitous across many sectors

25 Work at height is common across many sectors in New Zealand, with harm
particularly high in the construction sector. In 2019, falls from height caused over
2,000 injuries resulting in more than a week away from work, with over a quarter of
these in the construction industry. There were 32 work-related fatalities caused by
falls from height over the period from 2008-2017, with 19 of these in the construction
sector.

26 The harm from work on excavations is less than that for work at height, reflecting
better industry practice and regulatory requirements targeted at the most extreme harm
caused by excavation collapse. Between 2008 and 2018, there was an average of one
fatality from excavation work every two years, with about 15 injuries each year that
result in at least a week off work. There is clear evidence of economic disruption from
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utility line strikes (telecommunications, water, electricity and gas) caused by
excavation work, with over 13,000 line strikes in New Zealand in the year 2018/19.

Complexity and unclear regulatory requirements contribute to poor risk
management

27 While risks from plant and structures have a long history of being governed by
regulation, significant harm is still occurring. Increasing complexity makes it difficult
for businesses to know how to properly manage the risks and put the right controls in
place. These risks are both long standing and also increasingly:

27.1  more complex through technological change — lasers and automation reducing
some risks while introducing new ones

27.2  affected by globalisation — increasing importation of plant reduces the ability
of the end user to ensure the plant is optimally designed and manufactured for
safe use in their specific circumstances, and that it meets New Zealand’s
expectations

27.3 affected by changing working arrangements — long contracting chains in sub-
contracting or labour hire, common to workplaces involving plant, structures,
height and excavations, reduce clarity on who has the obligation to manage
these risks

27.4  heightened by the prevalence of aging plant and poor quality secondhand plant
in New Zealand — this increases risk to end users from poor maintenance or
repair by previous owners that may not be apparent.

28 The existing regulations contribute to this complexity as they have not kept pace with
these changes. They are outdated, piecemeal, hard to understand and apply, and do not
reflect industry best practice, which means they do not provide equal protections to
workers. Public consultation confirmed that good risk management is not consistently
adopted, resulting in entrenched poor work practices, such as inadequate guarding and
unsafe modifications of machinery, and continuing high rates of work-related harm.

Requirements to ensure safe workplace plant are outdated and piecemeal

29 Safe workplace plant is integral to good work health and safety. For plant to be safe,
its risks need to be systemically well-managed, but this is not being achieved.
Workers are persistently exposed to avoidable risks, including inadequate guarding of
dangerous machinery, unsafe machinery modifications, or from poorly maintained
plant, which is of particular concern for New Zealand due to the prevalence of older
machinery and equipment.

30 Existing requirements under the Health and Safety in Employment Regulations 1995
(the HSE Regulations) for plant are not coherent and do not provide sufficient clarity
for workers or businesses on how particular risks should be managed. These
requirements:
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30.1 have fallen behind earlier, long-standing protections under the Machinery Act
1950 (which was revoked in 2016 as a transitional step to modernising these
requirements)

30.2 have fallen out of step with the wide range of plant operated within modern
workplaces (such as lasers and safeguarding systems for machinery that work
by sensing the presence of people within danger zones)

30.3 have not kept pace with the more comprehensive requirements of the UK and
Australia, countries with demonstrably lower levels of work-related harm.

31 Voluntary mechanisms such as guidance have not been enough on their own to
address the high levels of harm caused by unsafe plant and working practices.

Mobile plant requirements are sparse and inconsistent with modern technology

32 Health and safety requirements for mobile plant have been traditionally sparse and
remain so. A range of exclusions (some originating from 1967 for vehicles weighing
less than 700 kg) have served to reinforce the selectiveness of coverage as the amount
of plant excluded has grown significantly over time, for example the proliferation in
the use of quad bikes and side-by-side vehicles. The exclusions are at odds with the
primary duty of care under the HSW Act on businesses to ensure that mobile plant
does not put workers and others at risk.

33 In particular, regulations exclude many types of mobile plant from the requirement to
have seat belts and roll-over protection, even though these will often constitute what
is reasonably practicable in the circumstances to prevent harm under the primary duty
of care. Where they do apply, the existing regulations address only some risks, and
more generally have fallen out of step with current ways of working, technology, and
the modernised, performance-based HSW Act. The limited mandatory protections in
New Zealand contrast with the more comprehensive requirements of the UK and
Australia.

34 WorkSafe is continuing to address the harm caused by mobile plant through a range
of measures from guidance through to industry collaborations. In spite of this, the
harm caused remains unacceptably high.

Upstream businesses want more clarity on how to meet their primary obligations

35 The HSW Act places duties on upstream businesses to ensure safe plant and
structures, where these are to be used in a workplace, reflect that these duty holders
play an important role in ensuring plant is safe before it enters a workplace. In
stakeholder consultation, upstream businesses consistently wanted more clarity on
how they could fulfil these duties.

36 A contributor to poor quality plant in New Zealand is a lack of information being
passed between duty holders, including:

36.1 conditions of manufacture and use necessary to achieve the safe operation of
plant
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36.2 information about any faults in secondhand plant or modifications made to
plant.

37 Safety features, such as guarding, need appropriate design and manufacture to ensure
they work effectively. Information on safety features should be passed onto the
business that purchases the plant and the operators of the plant to support safe use of
the plant.

38 Unsafe alterations of plant that change its original design, such as removing guarding,
causes significant harm. People often make these changes without considering the
health and safety implications or being aware these changes fall under the design
responsibilities of the Act.

39 In stakeholder consultation, MBIE received consistent feedback about the low quality
of imported plant. Not all New Zealand’s large quantity of imported plant meets our
health and safety expectations, for example, not having suitable guarding fitted.
Importers and suppliers of plant play a key role in ensuring that the plant that comes
into New Zealand is safe.

High-risk plant regulations are working well but can be improved

40 High-risk plant is currently regulated under the Health and Safety in Employment
(Pressure Equipment, Cranes and Passenger Ropeways) Regulations 1999 (PECPR
Regulations) and the Amusement Devices Regulations 1978 (the Amusement Devices
Regulations). More detail is provided in Appendix One. These regulations are
significant for the manufacturing and construction sectors and fundamental to the
operation of amusement devices and ski-fields.

41 The PECPR Regulations are estimated to apply to more than 50,000 individual items
of plant and require the business that controls or owns an item of plant to:

41.1 ensure the plant has been “design verified” — an independent peer review of
each design to ensure that it meets the standard to which it has been designed

41.2 hold a current certificate of inspection for that item - Inspection bodies are
accredited by International Accreditation New Zealand (IANZ), and
inspection personnel are certified by the national Certification Board for
Inspection Personnel (CBIP).

42 The Amusement Devices Regulations apply to about 345 fairground rides, winched
bungy operations and a wide range of other mechanical amusements. These must:

42.1 Dbe inspected and certified by a Chartered Professional Engineer (CPENg)

42.2 have two yearly registration with WorkSafe, and a permit from the relevant
territorial authority each time the device is set up to offer rides to the public.

43 Model railway and steam engine clubs that carry passengers are exempt from the
requirement for a CPENg certificate. They may instead be registered with WorkSafe
after an audit by a competent person from another club, under a system of Model

10
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Engineering Association of New Zealand Incorporated (MEANZ) accredited
inspections.

44 While these regulations have worked well over time, they were made under earlier
primary legislation, have become dated in some respects and have limitations. Public
consultation by MBIE over 2019 and 2020 confirmed that these requirements are
generally working, but that there are areas for improvement:

44.1

44.2

44.3

44.4

44.5

44.6

44.7

44.8

44.9
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Gaps and inconsistencies in coverage — new types of high-risk plant have
increased in use and give rise to risks that may warrant design verification
and/or registration

Gaps in compliance with current inspection requirements — WorkSafe
estimates that at any given time only about 75 to 80 percent of plant has an
inspection certificate

No central register of plant — records relating to individual items of plant can
be difficult for inspectors and businesses to obtain, with a lack of assurance
that the plant is fit for purpose and properly maintained, whether new or
secondhand, and particularly for imported plant

Limited regulator oversight and limited reporting of “type faults” (safety-
critical faults that occur across a type of plant) or failures of individual plant
items, where there have been no injuries but where failure could potentially
cause significant harm

Design verification requirements, a critical component of high-risk plant
safety, are not sufficiently clear and are applied inconsistently —
documentation is difficult and expensive for plant suppliers and operators to
obtain, plant is often altered without peer review or full consideration of the
impacts, and seismic performance is sometimes not adequately considered

Territorial authorities” involvement in permitting amusement devices is
unclear and variable — operators have questioned the need for territorial
authority permits, and territorial authorities have expressed concerns that the
low fees make it hard for them to maintain the required capability,
representing a risk to the public and authorities

The regulations do not formally require design verification for amusement
devices — leaving these questions to the professional judgement and discretion
of the CPEnNg

Several incidents at model engineering clubs involving passengers — the
effectiveness of the current requirements has been called into question for
some clubs

Limited incentives to build competency for those installing and operating
devices.

11



Requirements for work at height and on excavations are not proportionate

45

46

47

48

49

50

51

52

Work at height in New Zealand has long been subject to regulatory requirements. The
HSE Regulations provide strict rules for work above three metres, other than in
agricultural work, with additional controls for scaffolding in construction work.’

Since the regulator supplemented the regulations with more comprehensive guidance
in 2012 to address gaps and increase clarity, there have been improvements in safe
working at height and rates of harm. I consider that New Zealand still has
unreasonably high rates of harm, however, particularly in the construction industry.

Improved guidance alone does not offer an effective solution for addressing the
regulations’ underlying inconsistencies. The regulations are out of step with the best
practice guidance, lacking specific requirements on how to manage the risk of falls
when working below three metres, which also causes significant harm. These
inconsistencies make enforcement difficult for the regulator. They lead to both under-
compliance and over-compliance — some businesses only focus on work at height that
is over three meters, resulting in insufficient protection at lower heights. Conversely,
for work at lower heights, some submitters indicated that they felt compelled to
provide a higher level of protection than they felt necessary, such as scaffolding for a
simple roof gutter repair or minor electrical maintenance work.

The regulatory process for recognising the competency of scaffolders has become
inconsistent with the New Zealand qualifications framework and current industry
practice. The rules for when scaffolding is required to be constructed and inspected by
a qualified scaffolder and the rules for notification to WorkSafe do not align.

The excavation regulations require that controls be applied when an excavation that is
construction work is of sufficient depth — at 1.5 metres — to be considered high risk
work, with protections to prevent excavation collapse. They do not support a
proportionate risk-based approach, inadequately protecting workers at more shallow
depths. The regulations allow exemptions from shoring requirements when the ground
is stable and there is no risk of collapse, but do not require any particular competence
to make this determination.

There is no requirement to check for underground services such as electricity and gas
lines before starting excavation work. A lack of clarity in who is responsible for
checking underground services leads to poor practice and disruptive and dangerous
line strikes.

Many companies are following the best practice guidance for excavations, developed
in 2016 by WorkSafe alongside industry experts. These guidelines include applying a
more detailed risk management process and checking for underground services, but
these are voluntary and not required by regulations.

Stakeholders for both work at height and on excavations valued the guidance
developed by WorkSafe alongside industry as supporting best practice. There was
near universal agreement with the problems identified with the regulations.

7 Construction work is defined to include many different types of engineering works and structures. The
definition is very broad, covering all stages in the lifecycle of structures, including building, repair,
maintenance, and cleaning.

12
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Stakeholders supported revised regulations that require a more proportional risk-based
approach, and improved clarity on mandatory protections.

| propose a package of regulatory provisions to address these risks and harms

53

54

55

56

57

I propose a package of regulatory provisions that work together to address these
problems and reduce harm. The provisions are summarised in Table 1 below.

They are based on the Australian Model Regulations, adapted for New Zealand’s
circumstances and adjusted for stakeholder feedback. Public consultation has shown
widespread support for these proposals and broad acceptance that the Australian
Model Regulations offer the best foundation for new regulations.

The requirements are mainly placed on the Person Conducting a Business or
Undertaking (PCBU), the primary duty holder in the HSW Act, and will provide a
means and the underpinning detail for PCBUSs to meet their existing primary duty of
care in the Act. These regulations will not stand alone but will be supported by
WorkSafe through awareness campaigns, educational tools and guidance to educate
and inform businesses on what to do.

The regulatory proposals are not wholly new but will replace, modernise and fill gaps
in the existing, long-standing regulations. They provide clarity, while applying
flexibly to common risks across sectors without being prescriptive. Most requirements
will apply “so far as is reasonably practicable’, meaning the PCBU must consider
what is reasonably able to be done and weigh up relevant factors, such as the
likelihood of the hazard occurring, the degree of harm, and the availability and
suitability of ways to address the risk.

Appendix Two sets out a series of illustrative case studies describing in more detail
how the changes will operate in practice and types of issues they are expected to
resolve.

Non-regulatory options will not be an effective solution by themselves

58

Non-regulatory options such as increasing the operational responses by the regulator —
education, engagement, and enforcement of existing regulations — do not offer an
effective solution by themselves. They will not address the deficiencies in the
regulatory regime found by the Independent Taskforce. Increasing education and
enforcement based on outdated regulatory requirements would be ineffective and
confusing for businesses.

13

2j2qtfgvad 2021-05-19 09:01:04



Plant is any machinery, eguipment, vehicle, appliance, container,

These regulations will place reguirements on businesses to manage the
risks from working with plant, structures, at heights, and excavations to

Working with plant, structures, at heights and on excavations
causes a significant proportion of New Zealand's work related
harm - about BO% of acute work related fatalities (652 of 822
deaths) between 2008 and 2019, and an estimated 80% of
work-related serious injuries.

Implement or tool.
keep workers and others safe.

Structures are anything constructed, whether fixed or moveable,
Plant and structures are used heavily in high-risk sectors, such as temporary or permanent; including buildings, masts, towers,

agriculture, constructian, forestry, manufacturing, and transport. framework, pipelines, guarries, bridges and underground works

{like tunnels and shafts).

Businesses must apply the prescribed risk management process: to identify and manage specific risks from
working with plant and structures, at height and on excavations

General plant

To improve risk management across
the plant life cycle:

»  Require businesses to ensure
adequate guarding, according to &
hierarchy of guarding contrals

» Require businesses to ensure
safety features are used
approprizstely and are of safe
design, and that approprizste
recards are kept for presence-
sensing systems

Require businesses to ensure

the risks of plant are managed
from its purchase to disposal, eg
competent and safe maintenance,
inspection, testing, alterations
and decommissioning

Customised operational and
design reguirements for lasers
and lifting plant (to address their
spedfic risks].

2j2qtfgvad 2021-05-19 09:01:04

Mobile plant

To improve management of
maobile plant risks:

» Reguire businesses to
ensure suitable devices to
protect the operators are
provided, maintained and
used

» Reguire businesses to
ensure collision risks
are managed through
appropriste waming
devices, and an adequate
field of vision

Require equal [or
higher} protections for
passengers

Customised operational
and design requirements
for forklifts to address
their specific risks.

Upstream duties

To clarify the existing
ohligations of upstream busi-
NEsses:

Apply requirements across
designers, manufacturers,
importers, suppliers and
those who construct, install
and commission plant and
SETUCtuUres.

To improve information

exchange across the supply chain:

» Require minimum information
to be shared across the supply
chain, including where plant is
sald second hand.

To promote safety in design

and early risk-management

interventions:

» Reqguire designers,
manufacturers and imparters
to tzke action to eliminate,
or, where elimination is not
possible, minimise hazards

Require designers and
manufscturers to meet
equivalent requirements

for guarding and safety
features, consistent with the
requirements for generzal plant.

Excavations

To improve management of excavation

risks, and reduce instances of
underground service strikes:

Require shoring, fencing and
notifications to WaorkSafe for
exavations over 1.5m depth

controllers of site works.

Work at height

To improve risk management when

waorking at all heights, particularly for

cons truction work:

» Require businesses to follow a
hierarchy of controls for safe

construction work at height. allowing

use of a ladder where risk is low

waork” with the Australian Model
Regulations, with electrical

Require underground service checks by

Align the definition of “construction

High-risk plant

To clarify and improve transparency of verification of plant
design and inspection of plant

» To address gaps in coverage of new types of plant
To ensure imported plant is assessed as fit for purpose

To clarify design verification processes for imported high-risk
plant

Adopt new regulations for high risk plant that:
i. Retsin existing inspection processes

ii. Include new types of equipment.

Introduce a WorkSafe register of designs of “high-risk plant”,
covering equipment currently inspected and adding:

i. =caffolding and construction support systems
ii. hoists, lifting and access equipment
iii. steep slope forestry equipment

iv. amusement devices according to risk criteria.

Require specified higher-risks items of plant to be inspected
and registered with WorkSafe, with the register to be accessed
andupdated by accredited inspection bodies and inspection
personnel, and:

» large plant operators recognised to maintain their own records

auditing of model trzin engineering certification

terntorizl authorities permitting higher-risk temparary
amusement devices

induding new types of hoists, lifting and access equipment,
=teep slope forestry equipment 2nd amusement devices.as
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Requiring the prescribed risk management process will drive better control of critical
risks

59 In line with the Australian Model Regulations, | propose requiring businesses to apply
the Prescribed Risk Management Process, set out in the Health and Safety at Work
(General Risk and Workplace Management) Regulations 2016 and outlined in Figure
3 below, to critical risks that are common across sectors for plant, mobile plant, work
at height and on excavations.

60 This requirement is an expansion of the risk management process already required of
businesses by section 30 of the HSW Act to meet their primary duty of care, by
eliminating or minimising risks. While the section 30 requirement must be applied
across all work-related risks, the more detailed Prescribed Risk Management Process
is applied to common critical risks as specified in regulation. The existing HSW
regulations already apply the Prescribed Risk Management Process to remote work,
raised or falling objects, explosive atmospheres, and substances hazardous to health.
The process requires businesses to identify and focus more closely on risks that are
critical but need a flexible approach, rather than specifying the same prescriptive
controls for all situations. It also explicitly requires businesses to check that the
controls are working and to review them.

Figure 3: the Prescribed Risk Management Process

Elimination

4

Minimisation

Most effective | ‘

Substitution (wholly or partly) and/or
Isolation/Preventing contact and/ar
Engineering control measures

IF RISK REMAINS
Administrative control measures

IF RISK STILL REMAINS

; Parscnal protective egquipment (PPE)
Least effective

Modernised requirements to manage the long-standing risks arising from working
with plant

61 | propose a package of modernised requirements that support businesses to meet their
primary duty of care to manage the long standing risks from working with plant,
which cause a significant portion of our work-related harm.

62 To manage the risks specific to guarding, operation, cleaning and maintenance of
plant, | propose that businesses must:
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63

64

65

66

67

62.1 apply a specified process to determine the appropriate guarding for their
specific plant and circumstances, consistent with AS/NZS Standards

62.2  ensure safe maintenance and cleaning of plant, and safe operational controls,
emergency stops and warning devices

62.3 maintain the integrity of presence-sensing safeguarding systems, through
keeping records of testing, inspection, maintenance and alteration.

To ensure that businesses consider and control the wider health and safety risks of
plant during its lifecycle, from its purchase to its disposal, | propose that they must:

63.1 apply the Prescribed Risk Management Process to the risks arising from plant
63.2 arrange inspection whenever plant is altered, to ensure the risks are monitored

63.3 use a competent (set by a person’s knowledge and skills, whether gained
through training, qualification or experience) person whenever plant is altered,
maintained, inspected or tested

63.4 prevent unauthorised alterations or unintended use that is not contemplated by
the plant’s design and which compromises health and safety as a result.

For plant that lifts or suspends loads and for laser equipment, | propose that
businesses meet additional controls that ensure the specific risks from this plant are
considered and managed.

Collectively, these proposals will provide for:

65.1 specific safety-by-design requirements for safety features such as guarding,
warning devices and emergency stops

65.2 managing the risk across the plant’s lifecycle through broad-based control
measures, reinforced by corresponding duties on designers, manufacturers and
suppliers

65.3 addressing the distinct risks of modifications and aging plant, which are
prevalent in New Zealand workplaces.

Alternative means of compliance will be allowed for in certain circumstances (such as
tree work) to ensure requirements are proportionate to the risk and harm.

Generally the changes proposed were well-received by stakeholders. While there was
overall support from most sectors, forestry and fisheries groups objected to the
changes. Forestry groups suggested the changes proposed were ill-suited to particular
circumstances, specifically involving the use of lifting plant that is distanced from
workers and others. Within the fisheries sector there were objections to bringing in
regulatory requirements that intersect with Maritime Rules. Given that the proposals
allow for differentiated approaches (for example, controlling the risks of aging
forestry equipment by requiring safe working distances, and targeted exclusions for
plant on board vessels as outlined further below in this paper), | am satisfied that the
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reforms recommended are proportionate for the level of risk involved, while also
maintaining equal protection for workers across sectors.

Increased protections for working with mobile plant and aligning with HSW Act duties

68 Mobile plant poses distinct risks over and above those arising from plant generally.
To build on the general plant proposals above to manage the distinct risks from
mobile plant, | propose regulatory requirements on businesses to:

68.1 apply the Prescribed Risk Management Process to the risks specific to mobile
plant, such as overturning, collision, or being thrown from the plant

68.2  ensure a suitable combination of devices (such as roll-over and crush
protection, seatbelts and helmets) to protect the operator — Figure 4 below
provides an illustration of a roll-over/crush protection device on a quad bike

68.3  ensure passengers are only allowed where they have protections at least as
high as that provided to the operator

68.4 manage the risks of collision, through an adequate field of vision and suitable
warning devices

68.5 meet additional design and operational controls to manage the specific risks
from forklifts.

Figure 4: lllustration of roll-over/crush protection device on a quad bike

69 These provisions will modernise and replace the current, prescriptive requirements for
roll-over protection and seatbelts. They provide a flexible requirement that is
proportionate to the circumstances and risks and that protects passengers and
bystanders.

70 Consultation showed general support for these proposals. Some opposition from
Federated Farmers to the removal of existing regulatory exclusions — such as those
applying to quad bikes and other plant under 700 kg from requirements for roll-over
protection and seatbelts — was matched by support from others, such as Horticulture
NZ and the Agricultural Leaders’ Health and Safety Action Group. These exclusions
are a product of a different time, and | recommend they are removed as | consider
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them unnecessary, harmful, and damaging to the integrity of the proposed package of
reforms.

71 Transitional arrangements are yet to be confirmed, pending further consultation with
stakeholders. A phased approach will apply to implementation, to moderate the
impact of the changes for older equipment requiring upgrades.

Clarifying existing upstream duties to reduce harm and costs for downstream
businesses

72 The proposals for upstream duties address duty holder concerns by providing more
detailed requirements giving clarity on how to meet their duties in the Act to ensure
safe plant and structures. Duty holders must follow processes for sharing information
and addressing hazards, and they must consider certain requirements when including
safety features.

73 Specifically duty holders will be required to:

73.1  share critical safety information across the supply chain — to provide this
information to the person downstream and to seek that same information from
the person upstream, while the person receiving this information must use it

73.2 take action to manage risks and hazards identified as part of their role (as
designers, manufacturers and importers), including consulting with the
designer where possible

73.3  share information about the faults in secondhand plant to the person being
supplied the plant — this requirement will not apply when supplying
secondhand plant “as is’, as this is excluded from the supplier duty in the HSW
Act®,

73.4  meet the equivalent requirements for guarding and safety features placed on
businesses that use the plant, complementing the requirements for general
plant.

73.5 provide information to designers about the reasonably foreseeable risks and
hazards at the workplace where the plant or structure will be used — required
of businesses ordering or requesting a new design of plant, or a structure not
covered by the Building Act 2004.

73.6  have regard to information provided by upstream businesses, or the instruction
of a competent person — required of installers, constructors and commissioners
of structures not covered by the Building Act 2004.

8 Suppliers may, in response to the requirements proposed, opt to supply secondhand plant “as is’ rather than
meet the new information requirements. This potential risk will be mitigated through the design of the regulation
— purchasers will either be provided the required information about the plant by the supplier under the new
requirement, or know they have to check the plant for faults if it is sold “as is” with no information provided.
The requirements in the general plant section support this, as they require the PCBU who manages or controls
plant at workplaces (in this case the purchaser) to ensure it is safe for use. WorkSafe guidance will explain how
this provision works.
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74 These proposals reinforce and complement the regulatory proposals for ensuring plant
is safe, by placing equivalent requirements across all participants in the supply chain.
Improving design choices at the start of the supply chain is more cost effective than
passing responsibility for safety down to the end user of the plant. | expect these
changes to result in more and better quality information being shared between
businesses, safer plant entering workplaces over time, and less harm to workers who
use it.

Modernising requirements for high-risk plant

75 | propose to modernise the current regulatory requirements for high-risk plant,
revising and consolidating them into a single set of regulatory obligations. The new
regulations will retain the essential features that have worked well, while
incorporating components of the Australian Model Regulations and improving
consistency with the HSW Act. They will apply to specified types of high-risk plant,
as prescribed under section 12 of the HSW Act, to ensure the safety of workers and
the public in all situations, and whether or not it is being operated by a business, or for
gain or reward.

76 The existing regulations have supported the development and availability of
engineering expertise and an acceptance that regular inspection and maintenance are
essential for the safe operation of such high-risk plant. The proposed amendments are
intended to retain and build on this positive culture in workplaces and the engineering
profession.

77 Consultation showed broad support for this approach. Support for existing inspection
body accreditation and inspection processes being retained in new regulations was
almost unanimous, suggesting that the current regulations are properly oriented, but
need refinement in certain areas. Significant purchasers and users of high-risk plant,
including in the construction and manufacturing sectors, ports, property interests, and
territorial authorities supported the introduction and expansion of the registers.

Registering verified designs of high-risk plant
78 | propose a new explicit duty on suppliers and operators of specified types of high-
risk plant to ensure that plant is of a registered design, which is verified by a suitably

qualified engineer and recorded on a central register to be established and operated by
WorkSafe.

79 The register will be for all classes of plant currently covered by the PECPR
Regulations and the Amusement Devices Regulations, as well as newer technology,
including:

79.1 steep-slope mechanical forestry harvesting equipment
79.2  elevating work platforms and other mechanical access equipment
79.3  certain categories of portable cranes, and other large scale lifting equipment

79.4  concrete pumping/placing booms and hydraulic arms
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80

79.5 hydraulic vehicle hoists
79.6  scaffolding, edge protection, and proprietary construction support systems.

There was support for including most of the new categories of plant, but some
objection from the forestry sector to the inclusion of various types of steep slope
forestry/harvesting equipment. | consider the case for requiring registration is clear,
and further consultation by MBIE with the sector has resolved concerns and provided
a way forward. Figure 5 below provides an illustration of steep-slope mechanical
forestry harvesting equipment.

Figure 5: lllustrative examples of high-risk plant

Clockwise from top left — steep-slope forestry harvesting equipment, a large industrial plant,
a large inflatable slide, and a higher-risk portable fairground ride

81

The new design registration requirement will apply after a specified period to all new
types of high-risk plant. Transitional provisions will apply to existing plant designs,
and for existing items of plant requiring design verification as a prerequisite to item
registration, as below.

Registering individual items of plant

82

| propose a new duty on operators to register specified items of high-risk plant, after
inspection (already required under existing regulations). The register will be for items
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of plant that give rise to the highest risk, and will include all classes of plant currently
covered by the PECPR and Amusement Devices Regulations, as well as:

82.1 steep-slope mechanical forestry harvesting equipment

82.2 elevating work platforms and other mechanical access equipment

82.3  certain categories of portable cranes, and other large scale lifting equipment
82.4  concrete pumping/placing booms and hydraulic arms.

83 The register will significantly address the problems of coverage and levels of
conformity experienced with current high-risk plant inspections. The central register
will be operated by WorkSafe, and inspection bodies will be able to maintain
inspection records on the register.

84 The principle for how these provisions will apply to both new and existing plant will
be that all new plant is required to be design verified and registered. For existing
items of plant, the registrar will accept equivalent documentation from within New
Zealand, such as where records were kept under earlier legislation, or from other
jurisdictions. For older plant, item registration will be on the basis of a risk-based
inspection, instead of requiring design registration. The approach to transitional
provisions is outlined further below in this paper.

Large industrial plant operators

85 Some owners of large-scale bespoke pressure equipment were opposed to both design
registration and registration of items of plant, including meat processors, a paper and
board manufacturer, petrochemical plants, and power generators. Figure 5 above
provides an illustration of the scale of this plant. Some of these businesses operate
older equipment that is inspected under the PECPR regulations but, if installed before
1999, may not have been design verified or had any reassessment of its design or
service life.

86 Most of these businesses currently operate under recognition by WorkSafe, allowing
them to vary their inspection cycles according to risk assessments, and to take a
systems-based approach to plant maintenance.

87 | propose that the new regulations provide for these operators to be recognised to
maintain their own record keeping of such complex systems, while being subject to an
approval and regular audit process. This will achieve more transparency for the
regulator, while maintaining confidentiality of any commercially sensitive
information related to their equipment and not creating undue administrative or
engineering consultancy costs.

Amusement devices

88 The above registration requirements will apply to amusement devices covered by the
current regulations. The sector is already subject to central registration and this is well
accepted. 1 am proposing the new regulations:
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88.1 adopt the risk-based definition of “amusement device” from the Australian
Model Regulations, which will apply to a broader range of engineered
recreational activities according to risk. The definition will be modified to
preserve New Zealand’s current regulatory split between amusement devices
and adventure activities, as Australian states do not have an adventure
activities regulatory regime. Figure 5 above provides an illustration of a large
inflatable slide that will be captured by the new definition.

88.2  Retain territorial authority permitting of amusement device installation, but for
higher-risk portable amusement devices only — MBIE will work with Local
Government New Zealand to better define this coverage and consider
applicable fees.

88.3  retain the existing model engineering inspection regime while also requiring
MEANZ to be audited by IANZ and recognised as an inspection body.

88.4 introduce new requirements for operator training, inspection and maintenance
of amusement devices, in response to learnings from the Dreamworld tragedy.

89 MBIE consulted on whether territorial authority permitting should be retained, on the
assumption that there needs to be a consistent standard and application of permits.
Submissions and subsequent consultation with the sector has led to the proposals to
limit territorial authority involvement to higher-risk portable amusement devices that
are installed temporarily, while clarifying territorial authorities’ obligations for
permitting and inspection. Figure 5 above provides an illustration of such a device.

90 A majority of amusement devices submissions were from amateur model engineering
clubs affiliated to MEANZ. They were opposed to changes to the current system of
MEANZ-accredited inspections that applies to them in lieu of a CPEng inspection.
There have been safety failures and concerns raised about this group, but I consider
that requiring MEANZ to be recognised as an inspection body to perform this role
will address these concerns and improve safety standards for model engineering
activities by these voluntary groups. MEANZ has indicated a willingness to follow
this change.

Better management of risks at height

91 | propose that businesses apply the Prescribed Risk Management Process (PRMP) to
all work at height, to support businesses in meeting their primary duty of care. This
approach will remove current exemptions for work at heights below three metres and
in agriculture.

92 Both work at height and on excavations have long had greater requirements for
construction work, reflecting the increased risks involved. | propose revising the
definition of construction work to be more in line with the Australian Model
Regulations, and explicitly excluding cleaning and electrical maintenance.® Clearly
defining the higher risk work that requires additional protections will help businesses
know where these increased obligations apply.

® Electrical safety is primarily covered by requirements under the Electricity Act 1992.
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93

94

95

For construction work, which has the greatest amount of harm from falls, | propose
businesses must follow a hierarchy of risk controls to support safe work at height,
with specified low-risk circumstances when work from a ladder is permitted. These
changes will lead to more proportionate risk management.

| propose aligning the thresholds for requiring when a qualified scaffolder is needed to
construct and inspect a scaffold, and when to notify WorkSafe, setting both at when
the work surface is over five metres in height.

The changes from the current rules, to those that will be in place for different heights
are summarised in Figure 6 below, with improved clarity with obligations at 5 metres.

Figure 6: Current and proposed rules for work at height in construction work

CURRENT RULES PLANNED RULES
] ]

Working platform above 5m:
Recognised scaffolder required.

Notify WorkSafe.
|
Working platform below 5m: Working platform above 5m:
part of scaffolding abowve 5m; - . Recognised scaffolder required.

recognised scaffolder required s Notify WorkSafe.

=

<

SMELres asrsssrsforerrrassrrresarrressrrnsssrrderevrnapunBarrrefirrtrseefnessrn
- For construction work, new
rules provide simplicity:

As with all sectors, follow the

Above 3m: Prescribed Risk Management
Suitable means of preventing

96

97

3 —t Process.
a fall are provided —
— r :
— When work at height remains,
e follow the mandatory hierarchy
I metres vesrssnsprssrarvans Y T I FELIITEEL IXLL Tl chgntrolg,pruviding;
e —
o » Safeworking platform,
it P
»  Fall prevention,
»  Fall arrest
Below 3m: Ladder; c;n.stlll DEtL.ISF_'d in
HSW Act applies. __ __ prescribed circumstances.
Where scaffolding — —
is used, it must be
fit for purpose - —
—
—

| propose modernising the qualifications for scaffolding construction and inspection to
reflect current industry practice, by moving to four classes of scaffolding licensing for
high risk work and adding an inspection-only certificate.

Scaffolding certificates of competence are currently issued by Scaffolding, Access
and Rigging New Zealand (SARNZ) under delegated authority from WorkSafe. |
propose to continue this approach by adapting the Australian model of high risk work
licensing to New Zealand circumstances, to enable the regulator to recognise a third
party to issue high risk work licences.
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98 Scaffolders currently have to hold certificates of competence under the HSE
Regulations. It is sensible to base all licensing arrangements and processes under the
HSW Act on the modernised high risk work licensing in the Australian Model
Regulations, rather than using the outdated certificate of competency processes from
the HSE Regulations. Cabinet recently agreed to apply the Australian licensing
processes to a new licensing regime under the HSW Act for refrigerant technicians,
introduced to support a safe transition away from harmful refrigerant gases and to
meet international obligations [DEV-Min-19-0105]. | propose that scaffolders also
hold a high risk work licence, incorporating the same licensing processes being
introduced for refrigerant technicians. | propose to consult on the details on the high
risk work licensing process for scaffolders as part of the exposure drafts of the
regulations.

More proportional risk-based controls for excavation work

99 | propose that working on excavations will require:

99.1 proportional risk management, with the Prescribed Risk Management Process
to be followed for specific risks associated with all excavation work,
regardless of depth

99.2  the business with management or control of the worksite to check for
underground services, to address the risks of harm and economic disruption
from line strikes.

100 Reflecting that there is a higher risk at depths greater than 1.5 metres, | propose to
retain and revise existing controls for shoring (controls that prevent an excavation
from collapsing), fencing and notification to WorkSafe for excavations at this
threshold, where this is construction work. I propose to strengthen the competency
requirement for determining whether the walls of an excavation are of good standing,
and therefore whether shoring is required to prevent ground collapse.

Limited exclusions from coverage where there is very low risk or existing
protections

101  The HSW Act defines plant as including any machinery, vehicle, vessel, aircraft,
equipment, appliance, container, implement, or tool, including any component and
anything fitted or connected to them. | propose that the proposals in this paper follow
the Australian Model Regulations and do not apply to hand-held tools that are
manually powered, as the risk is very low and the existing primary duties in the HSW
Act will still apply, in a proportionate way.

102  The definition of plant in the HSW Act includes vessels and aircraft. Because
comparable Rules under transport legislation already provide a level of protection, |
propose to exclude from these proposals:

102.1 vessels and plant on board vessels regulated by Maritime Rules, except for
processing machinery and material handling equipment, to avoid unnecessary
duplication and disparities with protections for work onshore

102.2 non-military aircraft and plant on board aircraft.
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103  Corresponding exclusions will apply to the upstream requirements to modify plant to
address identified hazards and for guarding and safety features. These requirements
will still apply to vessels that are not covered by Maritime Rules, however, and to
processing machinery and material handling equipment such as winches and augers
on board ships. The requirements on upstream businesses to share information across
the supply chain will also still apply. I consider this approach achieves the best
balance between providing equivalent protections to workers on shore and those
working off shore, while not being overly onerous for duty holders under both the
HSW Act and transport legislation.

104  The provisions will apply to all plant that is powered or self-propelled, including
railway vehicles and vehicles operated on public roads under Land Transport Rules.
This is a different approach to the one adopted in Australia, which doesn’t apply to
vehicles operated on public roads. We propose this approach to alleviate risks of
inadvertent loopholes and deliver consistency in levels of worker protection,
irrespective of whether the vehicle is operating on public or private roads. For railway
vehicles and vehicles operated on-road, we will work with the Ministry of Transport
and Waka Kotahi/New Zealand Transport Agency to ensure that the required
protections do not conflict with or contradict requirements under Land Transport
Rules, which will at times take precedence in what they require (eg regarding
protecting passengers in vehicles on the road). We will consult on any necessary
modifications to achieve this through the exposure draft phase of progressing Plant
and Structures regulations.

105 The proposed regulatory requirements are not always appropriate for plant and
structures of the Armed Forces because of its specialised nature and the unique role of
the New Zealand Defence Force. | propose that the regulatory requirements for
general plant, mobile plant and upstream duty holders do not apply to plant and
structures of the Armed Forces, such as military aircraft and warships, where a
Defence Force Order issued under section 27(2) of the Defence Act 1990 — that
complies with the regulations, to the extent practicable — provides an alternative
compliance pathway. | have consulted with the Minister of Defence on this proposal.

106 | propose that the current exemptions for high-risk plant on ships and aircraft,
including military ships and aircraft, will continue to apply.

Delivering an anticipated reduction in NZ’s work-related harm of approximately
20%

107  Over time, the regulatory proposals will work together to improve the quality of New
Zealand’s stock of workplace plant and structures. Through better understanding and
management of risks and the controls to address those risks, they will work to
improve New Zealand’s work practices when working with plant, structures, at
heights and on excavations.

108 MBIE’s indicative estimates, based on comparable Australian statistics, are that the
proposals are expected to reduce fatalities and serious injuries by approximately 20
percent, equating to benefits of approximately $43 million per annum in lives saved.
This assessment is based on:
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108.1 general agreement across submitters that the costs of the changes will be offset
by commensurate benefits

108.2 the effectiveness of comparable regulations in Australia on observable rates of
work-related harm

108.3 the current scale of the harm involving plant and structures (79 percent of
work-related fatalities from injury), which provides significant potential for
improvement.

Consulting on exposure drafts of regulations and underpinning components

109  Should Cabinet agree to these proposals, | propose to consult on exposure drafts of the
regulations, given the broad application across New Zealand workplaces for many
proposals, the highly technical nature of others, and to maintain the high level of
stakeholder interest and confidence in this process.

110  In conjunction with the exposure drafts, | propose to consult on a range of
underpinning components necessary to give effect to these regulatory provisions,
including regulatory and infringement offences and fines, transitional arrangements,
and administrative fees, as outlined below. I will then seek Cabinet approval of any
final decisions required.

Consistency in regulatory and infringement offences and penalties

111 The proposed requirements for scaffold licences and high-risk plant registration will
be authorisations under the HSW Act. Not having these authorisations where required
will be an offence under the HSW Act, carrying a maximum penalty for individuals of
$20,000 and for non-individuals such as corporates of $100,000. For other regulatory
proposals in this paper, the HSW Act provides for regulatory offences with fines set in
regulation up to a maximum of $50,000, aligning with comparable regimes.

112  For consistency with existing HSW regulations, | propose that appropriate regulatory
offences and penalties for relevant provisions in this paper are identified and set in
accordance with the framework agreed by Cabinet in September 2015, outlined in
Appendix Three [CAB-15-MIN-0118 refers]. Regulatory offences are Category 1
offences and will be subject to Judge-alone trial at the District Court. Setting distinct
fine maxima for different offences and for different classes of offender recognises that
the consequences of contravention of regulatory requirements can vary widely in
seriousness and impact.

113 The HSW Act allows for regulations to specify particular offences as infringement
offences, effectively ‘on-the-spot fines’. Infringement offences are typically those
where the conduct relates to minor or less serious matters, comprises actions or
omissions that involve straightforward issues of fact, and warrants more than a
warning, but less than the full sanction of criminal law.

114  For consistency with existing HSW regulations, | propose that appropriate
infringement offences for relevant regulatory provisions in this paper are identified
and set in accordance with the approach for identifying HSW infringement offences
agreed by Cabinet in September 2015, and set out in Appendix Three [CAB-15-
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MIN-0118]. MBIE developed this approach in accordance with Ministry of Justice
and Legislation Advisory Committee guidelines and in line with the principles applied
by the various Australian jurisdictions when adopting the Model Law.

115  The corresponding infringement fee framework under the HSW Act was agreed by
former Ministers (Workplace Relations and Safety and Justice) in February 2016,
outlined in Appendix Three [LEG-16-MIN-0012]. In setting infringement fees,
consideration is given to the potential for harm caused by the offending, the
appropriateness of the penalty for the target group, and the proportionality of the fee
with other comparable offences.

116  MBIE will identify and develop appropriate regulatory and infringement offences and
penalties based on these frameworks and Ministry of Justice guidance, for further
consultation with relevant stakeholders.

Consulting on transitional arrangements

117  MBIE will consult on transitional arrangements with stakeholders, so that the detail of
these arrangements can be refined before | seek final policy decisions. Transitional
arrangements will generally be applied to provisions where compliance relies on:

117.1 duty holders implementing health or safety measures to meet updated or new
requirements that cannot reasonably be achieved in the usual 28 days between
the regulations being passed and coming into force

117.2 meeting training requirements where extra time will be needed either for the
training to be developed and available, or for people to have completed it

117.3 developing the underpinning infrastructure, such as high-risk plant registers,
including any new specialist or expert capacity required.

118 Implementation will be in tranches over an extended period. Feedback about
transitional arrangements at a general level was sought during the public consultation
process. The proposals that received the most commentary on the need for an
extended transition time were for the high-risk plant registers, including the need for
specialist expertise.

119  Indicative timings are outlined in Figure 7 below and will be finalised in consultation
with stakeholders. I anticipate the majority of the changes to be in place within 18
months of the regulations being passed, likely much sooner for newer forms of plant,
relative to older forms of plant requiring capital upgrades. A longer time period of up
to three years may apply for a small number of requirements, for example where
implementing extensive, large-scale supporting infrastructure. In finalising the
implementation phasing, MBIE will balance the implementation demands with the
needs of workers exposed to the risks.
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Figure 7: Indicative implementation timeframes

Tranche 1
requirements

Duties/required
controls consolidating
or reinstating existing

obligations, with no
transitional
requirements needed

Examples (non-
exhaustive): mandatory
application of the
prescribed risk
management process,
and required guarding
protections

Tranche 2
requirements

Duties/processes
continued or amended
but requiring
information provision,
alignment with existing
processes, or other
resourcing to support
businesses and others
to implement

Examples (non-
exhaustive): requiring
upstream information

provision; application of
a hierarchy of controls
for ladder work and
construction work at
height

Tranche 3
requirements

New duties or
processes requiring
institutional or
procedural changes, or
development of
detailed standards for
implementation by
businesses

Examples (nhon-
exhaustive):
requirements for
suitable operator
protections, as
applicable for older
forms of plant

Tranche 4
requirements

New duties or
processes requiring
infrastructure, or
institutional or other
changes, and involving
multiple agencies or
organisations

Examples: Central
registration in place for
all high risk plant

Promulgation

28 days later

Within 1 year

Ensuring effective implementation

120

121

122

Within 18 months

Within 3 years

The package of regulatory proposals will be implemented through new regulations
under the HSW Act, supported by WorkSafe through awareness campaigns,
educational tools and guidance to inform and educate businesses about what they will
need to do.

Effective implementation will require WorkSafe to develop the following:

121.1 organisational training and internal policy development

121.2
121.3

121.4

121.5

specialist technical expertise

extensive supporting guidance, education and stakeholder communication

necessary infrastructure, including registers of high-risk plant designs and

items

required operational processes, eg for audits, reviews, recognitions, and fee

charging.

In interactions with businesses, WorkSafe usually favours engagement and education
when regulations are new. WorkSafe is more likely to use enforcement approaches
when new regulations re-state or update existing requirements that businesses should

already be complying with, or businesses are still not complying even after they have
had time to become familiar with new regulations.

123 MBIE and WorkSafe will develop a monitoring and evaluation plan that looks at how
the regulations are working, including how effective the regulator is, how businesses

are responding to the requirements, and whether they result in reduced harm. This will
include an evaluation report to assess the first five years of the regulations.
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124 MBIE is confident from its extensive consultation that the risks of implementing the
changes, as adjusted for stakeholder feedback, are modest and can be effectively
managed. The proposals have been robustly tested through this process of
consultation, with a series of refinements made in response to stakeholder feedback.
The main risks that have been identified are:

124.1 materially lower benefits and/or higher costs from the proposals than
originally anticipated

124.2 implementation readiness risks, eg due to insufficient lead time for businesses
124.3 risks of adverse consequences caused by selected changes.

125  MBIE will mitigate these risks by consulting on sufficient implementation timeframes
for introducing the changes and as part of ongoing monitoring and evaluation.
Consultation proposals were developed with the demands of implementation in mind,
with the proposed changes closely based on Australian Model Regulations, adapted
for New Zealand’s circumstances. This has ensured:

125.1 compatibility with the HSW Act, which was based on the Australian Model
Law

125.2 afocus on risks with long standing mandatory requirements, such as those set
by the Machinery Act and PECPR Regulations

125.3 requirements that are already well-developed and tested in Australian
jurisdictions

125.4 alignment with Australian practices, as a country with comparable risks in
health and safety at work

125.5 ease of benchmarking, as informed by Australian case law, experiences and
developments over time.

Financial Implications

126 There will be additional costs to WorkSafe arising from implementation of the new
regulations. This section outlines the current view of likely costs and funding options.

ANniniAne~

Residual costs and funding needs thereafter will be able to be properly determined
once MBIE has undertaken the further consultation needed to refine the fees,
transitional arrangements, and implementation timeframes.

128  The general funding arrangements of the health and safety at work system are:

128.1 Operational expenditure for the regulator is primarily cost recovered from the
Health and Safety at Work levy (the HSW Levy), which is a general charge on
all businesses, with specific services (e.g. licensing/registration) charged to
users of those services through fees
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128.2 Capital expenditure is provided up-front by the Crown, with ongoing
depreciation expenditure for asset replacement funded through fees and the
HSW Levy.

129 WorkSafe has estimated the up-front operational costs for the proposals, |
Confdanial aaice 0 GoveTITeN, 168 a4 TNk GAIORS outlined n Table 2 below

Table 2: Indicative WorkSafe funding needs

Indicative | Activity Funding source Annual costs for | Outyears
costs first 4 years
Operating | General implementation HSW levy — $2.25 million -

costs eg additional reprioritised from

staffing costs, practice within existing

tools, guidance, baseline

promotional campaigns

130

131  The decisions sought from Cabinet at the present time, and the planned further
consultation, do not pre-determine when the regulatory changes would come into
effect, which will be agreed in early 2022.

132 Supplementary cost information and MBIE’s recommended cost recovery approach is
provided in the Stage One Cost Recovery Impact Statement in Appendix Four.

Legislative Implications

133 New regulations under the Health and Safety at Work Act 2015 will be required to
give effect to the regulatory proposals in this paper. They will be based on the
Australian Model Regulations, adapted for New Zealand’s specific circumstances and
adjusted for stakeholder feedback.

134 They will replace the following regulations, which will need to be revoked:
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134.1 The Health and Safety In Employment (Pressure Equipment, Cranes and
Passenger Ropeways) Regulations 1999

134.2 The Amusement Device Regulations 1978

134.3 The provisions in Parts 2, 3, and 4 of the Health and Safety in Employment
Regulations 1995 that relate to plant, work at height and on excavations.

135  The new regulations will also modernise and replace the obligations contained in the
Machinery Act 1950, which was repealed by the HSW Act on its coming into force in
2016, in anticipation of this package of regulatory proposals.

136  Where appropriate, Safe Work Instruments will provide for detailed and technical
matters and standards that change relatively frequently or are industry specific. These
are a secondary legislative instrument provided for by the HSW Act and only have
legal effect where specifically referred to in regulation. WorkSafe develop and consult
on these instruments and | approve them.

Impact Analysis

Regulatory Impact Statement

137 A Regulatory Impact Statement (RIS) has been prepared and is attached to the
Cabinet paper as Appendix Four. A joint MBIE/Treasury panel has reviewed the RIS
and concluded that the information and analysis contained within the RIS meets the
quality assurance criteria.

138  The package of changes recommended largely replace and modernise existing
controls, or implement incremental change. Only a small proportion are wholly new,
moderating overall costs for duty holders as a result. Where regulatory proposals are
new, they are largely clarifications of what is reasonably practicable for businesses to
do to meet their primary duties in the Act.

139  The proposals include adjustments to Australian Model Regulations made in response
to stakeholder feedback, to overcome practical challenges, improve cost effectiveness,
and to retain what is already working well in New Zealand, particularly for high-risk
plant.

140  Costs for businesses are anticipated to be modest overall. In many cases these costs
will be operational (whether to meet additional training, inspection or engineering
needs, or registration or documentation requirements) and minor. Comparatively costs
are expected to be marginally more significant for:

140.1 the agricultural sector, through proposed changes to operator protections (eg in
the form of crush protection devices, at a purchase cost of approximately
$1,000 per device)

140.2 the manufacturing, retail, warehousing and transport sectors, through new
requirements on businesses to manage the risks of collision with pedestrians
and objects (eg in the form of traffic management systems, or proximity
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warning devices, which typically vary in cost from approximately $300 to
$5,000)

140.3 businesses who need to undertake resulting capital equipment upgrades, where
plant is not adequately safe in its design or is not able to be upgraded to reach
an acceptable standard.

141 Benefits are anticipated to vastly outweigh expected costs, with benefits of $43
million predicted from lives saved alone. Transition timeframes will undergo further
consultation, to allow more detailed assessment of the way changes can be
appropriately phased, given the transition costs they will involve.

142 A Stage One Cost Recovery Impact Statement outlining the high level approach to
fees is included as the final section of the RIS.

Climate Implications of Policy Assessment

143 The Ministry for the Environment has been consulted and confirms that the Climate
Implications of Policy Assessment requirements do not apply to this proposal as the
threshold for significance is not met.

Population Implications

Pronounced benefits expected for M&ori, Pasifika, migrant, and male workers

144 The high level of harm from working with plant and structures is not equally
distributed across ethnicities or gender. As groups who disproportionately tend to
suffer work-related harm, Maori and males are expected to benefit more from the
changes relative to the population at large, with a corresponding closing of the gap in
poor health and safety outcomes between ethnicities and genders expected as the level
of harm reduces.

145  Maori workers are over-represented in high-risk sectors and, based on worker
exposure surveys, are more likely to be exposed to certain physical risks at work.
Even accounting for the difference in sector representation, Maori are over-
represented in work-related harm. Standardised for industry, 13.5 per 1,000 Maori
workers suffered an acute injury that caused them to miss more than a week from
work, compared to 9.6 for non-Maori in 2018.

146 Workplace harm is particularly prevalent amongst males. Between 2015 and 2019,
288 of the 318 people (91 percent) who died in an incident involving plant and
structures were male.

147  Benefits are also expected to be particularly significant for migrant and Pasifika
workers. Pasifika workers are disproportionately more likely to work in high-risk
sectors, such as in trades work or as labourers. The clearer, modernised requirements
are expected to help address risks in the sectors they work in and assist in overcoming
barriers to raising concerns, by providing greater clarity in what process should be
followed. Migrant workers have consistently raised that cultural differences, including
challenges for speakers of other languages, have lessened their confidence in raising
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concerns. Impacts on particular groups will continue to be monitored following the
introduction of the changes.

Impacts on rural communities will continue to be carefully considered

148

149

150

151

152

153

154

People in rural communities will be affected by the changes, due to the prevalence of
harm in agricultural work, and extensive use of plant and structures across the
agricultural sector, and the existing regulatory exclusions, most notably, the exclusion
of quad bikes and other vehicles under 700 kg from rollover protections. MBIE has
adjusted aspects of original proposals in response to feedback, and some of these
changes will mitigate costs for those affected, including in rural communities.

The equipment most referred to in connection with farms and other rural workplaces
was quad bikes, but there was also extensive reference to tractors and harvesting and
other agricultural equipment associated with it. Tanks and silos and other storage and
materials handling equipment were also noted as significant areas of risk for rural
workplaces.

MBIE is confident that removing the existing exemption from the obligation to
provide operator protective devices will provide an important first step for further
engagement with rural communities on an agreed level of protection for people using
quad bikes in their work.

Another significant source of harm on farms and rural workplaces is collisions,
particularly between people and vehicles. The new requirement to manage the risk of
collisions will provide impetus for developing guidance for avoiding collisions on
farms and other rural settings, which will require different controls than urban
workplaces.

Guarding of transmission machinery and moving parts on mobile plant and other
equipment such as irrigation equipment, shearing, milking and other equipment,
pumps etc, will also receive more attention under the regulations. As with the other
areas of risk, MBIE expects the new regulations will lead to a significant reduction of
harm over time.

Consultation with rural communities confirmed that farmers, as with other smaller
businesses, often find it difficult to interpret regulatory requirements and adjust plant
and structures to meet them, or to make purchasing decisions that they can be
confident will mean they meet regulatory requirements. This was noted as a particular
concern for small farms, and MBIE received submissions that farmers would
welcome suppliers being more involved in ensuring that equipment supplied to farms
meets guarding, access and other safety and health requirements. This approach was
felt to be more efficient and effective where plant and structures are supplied to
multiple farmers in a district or beyond.

MBIE expects that the upstream duty requirements will support shifting the
management of risks to earlier in the design process. This will help ensure that the
quality of plant available increases over time, and make it easier farmers and their
suppliers to comply with their existing and new requirements as PCBUs.
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155  MBIE will continue engaging with the rural community through the exposure draft
stage.

Human Rights

156  These proposals are not inconsistent with the New Zealand Bill of Rights Act 1990 and
the Human Rights Act 1993.

Consultation

157  The following agencies have been consulted on these proposals: Ministries of
Education, Social Development, Defence, Transport, Justice and Health; Ministries
for Women, Culture and Heritage, Primary Industries, Housing and Urban
Development, Environment, Pacific Peoples, Department of Prime Minister and
Cabinet, Internal Affairs, and Corrections; Treasury, Te Puni Kokiri, Office of Ethnic
Communities; NZ Police, New Zealand Customs Service; WorkSafe New Zealand,
Civil Aviation Authority, Maritime NZ, Accident Compensation Corporation;
Tertiary Education Commission; Fire and Emergency New Zealand; Waka Kotahi/NZ
Transport Agency, Environmental Protection Authority, and Kainga Ora — Homes and
Communities. Parliamentary Counsel Office has been informed of these proposals.

158  The HSW Act requires consultation with all appropriate persons and organisations
before | make any recommendations for regulations. In 2019/20, MBIE released a
public consultation document and held 16 public and sector-focused meetings across
New Zealand, from Auckland to Invercargill, and met with over 20 organisations and
individuals with an interest in the proposals. MBIE received 172 submissions from
organisations, businesses and individuals, representing a range of interests and
sectors. Submitters generally endorsed the analysis of the risks and issues, with a
particular focus on poor quality imported plant, and deficient guarding, maintenance
and risk management practice. There was concern about insufficient health and safety
competency, and access to advice.

159  There was broad support for the proposals and the clarity they will provide, and broad
acceptance that the Australian Model Regulations offer the best foundation for the
regulatory obligations. Applying the Prescribed Risk Management Process for
working with plant, at height and on excavations was supported by the clear majority
of submitters. A few submitters opposed the proposals generally, expressing instead a
preference for relying on the general risk management process in the HSW Act to
identify and mitigate risks.

160  Submitters frequently commented that the proposals were consistent with their status
quo in practice, especially those with responsibility for high-risk plant. This was not
the case for all submitters, with some in the agriculture and forestry sectors noting
concern about the implications for the use of aging plant. | consider that either the
proposals have been adapted sufficiently to mitigate these concerns, or that the harm
is such that these requirements are necessary to address the risk.

161  There was resistance to the introduction of some mandatory controls instead of
continuing reliance on approved codes of practice and guidance from the agriculture
and fishing sectors in particular. To address these concerns, MBIE and WorkSafe will
consult further on my behalf with:
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161.1 the commercial fishing sector, Ministry for Primary Industries, Fisheries NZ,
Maritime New Zealand and the Ministry of Transport on transitional
provisions and addressing gaps in the regulatory coverage of plant on board
vessels

161.2 Federated Farmers, other agriculture sector peak bodies, and the Ministry for
Primary Industries on transitional provisions and developing guidance for
mobile plant used in the sector.

162  There was resistance to aspects of the proposals for high-risk plant from some larger
manufacturers and processors, the forestry sector, and model engineering clubs. To
address these concerns, MBIE and WorkSafe officials will consult further on my
behalf with:

162.1 operators of large scale industrial pressure equipment — to further refine the
arrangements for them to be recognised to maintain their own records of plant

162.2 forestry sector groups and the Ministry for Primary Industries — on transitional
arrangements, guidance for excavators used to lift loads, and developing
inspection regimes for steep-slope forestry harvesting equipment

162.3 the Department of Internal Affairs, Local Government New Zealand, and the
New Zealand Operators of Amusement Devices — on refining the territorial
authority permitting requirement for higher risk portable amusement devices

162.4 MEANZ - on arrangements for meeting audit requirements to achieve
recognition from IANZ as an inspection body under the regulations.

Communications

163 As well as proactively releasing the Cabinet paper as outlined below, | will release an
exposure draft of the regulations for public consultation, together with a discussion
document seeking stakeholder feedback on the remaining underpinning components.

Proactive Release

164 I intend to release the Cabinet paper proactively in whole within 30 business days,
subject to redaction as appropriate under the Official Information Act 1982.

Recommendations
The Minister for Workplace Relations and Safety recommends that the Committee:

1 note that risks from working with plant and structures and doing hazardous work at
height and on excavations cause a significant proportion of New Zealand’s work-
related harm;

2 agree to new regulations under the Health and Safety at Work Act 2015 (the HSW
Act) to give effect to Recommendations 4 to 40 below, that:
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1.1  modernise and fill gaps in the existing regulatory obligations for risks arising
from working with plant and structures and doing hazardous work at height
and on excavations;

1.2 are placed on the appropriate Person Conducting a Business or Undertaking
(PCBU) and provide a means to meet their primary duties of care in the HSW
Act;

1.3 are based on Chapters 4, 5 and 6 of the Australian Model Regulations, adapted
for New Zealand’s circumstances, and adjusted for stakeholder feedback from
public consultation, and;

1.4 replace outdated and prescriptive requirements saved under the HSW Act;
2 agree to revoke the following regulations saved under the HSW Act:

2.1  the Health and Safety In Employment (Pressure Equipment, Cranes and
Passenger Ropeways) Regulations 1999

2.2  the Amusement Devices Regulations 1978

2.3  the provisions in parts 2, 3, and 4 of the Health and Safety in Employment
Regulations 1995 relating to plant, work at height and on excavations;

3 agree to apply the Prescribed Risk Management Process in Regulations 5 to 8 of the
Health and Safety at Work (General Risk and Workplace Management) Regulations
2016 to health and safety risks associated with plant, mobile plant, all work at height,
and all work on excavations;

Plant

4 agree to regulatory requirements for general plant that modernise and replace outdated
and prescriptive requirements in the Health and Safety Employment Regulations
1995;

5 agree that PCBUs must ensure that plant has appropriate guarding, safe maintenance

and cleaning, and safe operational controls, emergency stops and warning devices;

6 agree that PCBUs must ensure that the health and safety risks of plant are managed
throughout the life of the plant through:

6.1  inspection whenever plant is altered, to ensure risks are monitored

6.2  using a competent person whenever plant is altered, maintained, inspected or
tested

6.3  preventing unauthorised alterations or unintended use that is not contemplated
by the plant’s design and which compromises health and safety as a result;

7 agree that PCBUs must meet additional controls that ensure the specific risks from
plant used for lifting or suspending loads and from laser equipment are managed;
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Mobile plant

8

10

agree to regulatory requirements for mobile plant that modernise and replace
requirements in the Health and Safety Employment Regulations 1995 for roll-over
protection and seatbelts, while removing exemptions for quad bikes and agricultural
use of tractors;

agree that PCBUs must manage the specific risks from mobile plant by:
9.1  ensuring a suitable combination of devices to protect the operator

9.2  ensuring no passengers unless they have protections at least as high as that
provided to the operator

9.3 managing risks of collision;

agree that PCBUs must meet additional controls that ensure the specific risks from
forklifts are managed,;

Upstream duties on designers, manufacturers, importers, suppliers, installers

11

12

13

14

15

16

note that PCBUs who design, manufacture, import, supply, install, construct or
commission plant and structures to be used at a workplace (upstream PCBUSs) have a
significant influence on ensuring safe plant and structures in workplaces, and require
further clarity on how to best meet their primary duties of care;

agree that upstream PCBUs must:

12.1 provide or take reasonable steps to obtain specified information about a plant’s
design, to support the safe use of the plant in a workplace

12.2  use that information when manufacturing, inspecting or testing, or installing,
constructing or commissioning the plant;

agree that PCBUs must provide designers with information about reasonably
foreseeable risks and hazards at the workplace when they are ordering new designs of
plant;

agree that designers, manufacturers and importers of plant must, where hazards are
identified:

14.1  take action to manage risks and hazards, and
14.2  consult with the appropriate upstream PCBU where possible;

agree that suppliers of secondhand plant to be used at a workplace, unless supplied
“as is”, must, so far as is reasonably practicable, identify faults in the plant and give
that information in writing to the person being supplied the plant;

agree that designers of plant to be used at a workplace must meet equivalent
requirements for guarding and safety features as those placed on PCBUSs for plant;
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17 agree that manufacturers of plant to be used at a workplace must ensure that the plant
is manufactured and inspected having regard to the information the designer of the
plant is required to provide;

18 agree that installers, constructors, and commissioners of structures to be used at a
workplace, which are not covered by the Building Act 2004, must have regard to
information provided by upstream PCBUSs or the instructions provided by a competent
person;

19 agree that PCBUs must provide designers with information about reasonably
foreseeable risks and hazards at the workplace when they are ordering new designs of
structures not covered by the Building Act 2004;

High-risk plant

20 agree that the provisions of the Health and Safety in Employment (Pressure
Equipment, Cranes and Passenger Ropeways) Regulations 1999 and the Amusement
Devices Regulations 1978 be revised and consolidated into a new single set of
regulatory obligations for high-risk plant, incorporating components of the Australian
Model Regulations;

21 note that the new regulations for high-risk plant will revise and retain the existing
inspection and accreditation processes, while:

21.1 including relevant new types of plant, and
21.2  improving the consistency of verification of design and inspection practices;

22 agree to introduce new duties for high-risk plant, as prescribed under section 12 of the
HSW Act, requiring:

22.1 PCBUs to ensure they only use or supply high-risk plant that has its design
verified and registered,;

22.2  the registration of verified designs of high-risk plant with WorkSafe New
Zealand, which will include all plant currently covered by the regulations
referred to in recommendation 21 and:

22.2.1  steep-slope mechanical forestry harvesting equipment
22.2.2  elevating work platforms and other mechanical access equipment

22.2.3  certain categories of portable cranes, and other large scale lifting
equipment

22.2.4  concrete pumping/placing booms and hydraulic arms
22.2.5  hydraulic vehicle hoists

22.2.6  scaffolding, edge protection, and proprietary construction support
systems;
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23

24

22.3  the registration of specified items of high-risk plant with WorkSafe, with
authorised inspection bodies maintaining inspection records on the register,
and that this will include all plant currently covered by the regulations referred
to in recommendation 21 and:

22.3.1  steep-slope mechanical forestry harvesting equipment
22.3.2  elevating work platforms and other mechanical access equipment

22.3.3  certain categories of portable cranes, and other large scale lifting
equipment

22.3.4  concrete pumping/placing booms and hydraulic arms.

agree that WorkSafe may authorise operators of large-scale bespoke pressure
equipment systems to maintain their own registers of such plant as an alternative to
the requirements in recommendation 23;

agree that territorial authority permits be required for higher-risk portable amusement
devices only, instead of for all types of amusement devices;

Work at height

25

26

27

28

29

30

agree to regulatory requirements that modernise and replace the requirements in the
Health and Safety in Employment Regulations 1995 for work at height, and that
remove the exemptions for work at height below three metres and for agricultural
work;

agree to modernise the definition of construction work based on the Australian Model
Regulations to clarify where greater protections apply;

agree that PCBUs must follow a hierarchy of risk controls for work at height in
construction work, with specified circumstances where work from a ladder is
permitted;

agree that scaffolds with a work surface that is over five metres in height must be
erected by a licensed scaffolder and notified to WorkSafe;

note that Cabinet earlier agreed to applying the high risk work licence and licensing
process based on the Australian Model Regulations to new refrigeration, heating and
air conditioning licences under the HSW Act [DEV-Min-19-0105];

agree to

30.1 introduce the Australian Model Regulations high risk work licence for
scaffolding construction and inspection, to replace the outdated certificate of
competence in the Health and Safety in Employment Regulations 1995

30.2 allow WorkSafe to recognise a third party to issue high risk work licences

30.3 move to four classes of scaffolding licences to reflect current industry practice,
and to add an inspection-only licence;
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Work on excavations

31

32

33

34

agree to regulatory requirements that modernise and replace the requirements in the
Health and Safety in Employment Regulations 1995 for excavations;

agree to retain and revise existing requirements for excavations in construction work
at a depth of 1.5 metres for shoring, fencing and notification to WorkSafe;

agree that PCBUs undertaking excavations in construction work must have a
competent person determine that the ground is stable, or have a suitable combination
of benching, battering or shoring to prevent ground collapse;

agree to require the PCBU with site control to do what is reasonably practicable to
identify underground services information;

Approach where other regimes provide protections

35

36

37

38

39

note that where transport Rules for aircraft, vessels, and road and rail vehicles already
provide sufficient protection against work health and safety risks, the intent is that
these Rules will be considered as meeting the proposed requirements, while vehicles
used off road or on private land will be required to fully comply as they are not
covered by transport Rules;

agree to the following exclusions from general plant requirements and upstream
requirements to modify plant to address identified hazards and for guarding and safety
features, as comparable Rules under transport legislation already provide a level of
protection:

36.1 vessels and plant on board vessels regulated by Maritime Rules, except for
processing machinery and material handling equipment, to minimise
duplication while avoiding disparities with protections for work onshore

36.2 aircraft and plant on board aircraft;

note that the proposed regulatory requirements are not always appropriate for plant
and structures of the Armed Forces because of its specialised nature and the unique
role of the New Zealand Defence Force;

agree that the proposed regulatory requirements will not apply to plant and structures
of the Armed Forces where a Defence Force Order, issued under s. 27(2) of the
Defence Act 1990, provides an alternative compliance pathway;

note that current exemptions for high-risk plant on ships and aircraft, including
military aircraft and naval ships, will continue to apply;

Regulatory and infringement offences and penalties

40

41

note that the framework for regulatory offences and penalties made under the HSW
Act was agreed by Cabinet in September 2015 [CAB-15-MIN-0118];

note that the approach to identifying infringement offences under the HSW Act was
agreed by Cabinet in September 2015 [CAB-15-MIN-0118];
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42

43

note that former Ministers (for Workplace Relations and Safety and of Justice) agreed
to the framework for applying infringement fines for regulations made under the
HSW Act in February 2016 [LEG-16-MIN-0012];

note that MBIE will develop appropriate offences and penalties based on these
frameworks, in line with Ministry of Justice guidance, for further public consultation;

Public consultation on exposure drafts of regulations and on remaining matters

44

45
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47

48

49

50

authorise the Minister for Workplace Relations and Safety to undertake public
consultation with affected parties on appropriate regulatory and infringement offences
and penalties, transitional arrangements, details of the high risk work licensing
process for scaffolders, and administrative fees that give further effect to
Recommendations 5 to 40 above;

invite the Minister for Workplace Relations and Safety to issue drafting instructions to
the Parliamentary Counsel Office to give effect to the above Recommendations;

note that where appropriate, detailed or technical matters will be included in Safe
Work Instruments, a secondary legislative instrument developed and consulted on by
WorkSafe and approved by the Minister for Workplace Relations and Safety;

authorise the Minister for Workplace Relations and Safety to make decisions,
consistent with the proposals in these Recommendations, on any issues that arise
during the drafting process;

authorise the Minister for Workplace Relations and Safety to approve and release an
exposure draft of the regulations and related commentary for public consultation;

note that any remaining policy decisions, including implementation decisions, will be
sought from Cabinet in early 2022 following the public consultation process;

note that Confidential advice to Government, Free and frank opinions

Authorised for lodgement

Hon Michael Wood

Minister for Workplace Relations and Safety
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Appendix One: Current regulations for high-risk plant

1

High-risk plant is currently regulated under the Health and Safety in Employment
(Pressure Equipment, Cranes and Passenger Ropeways) Regulations 1999 (PECPR
Regulations) and the Amusement Devices Regulations 1978 (the Amusement Devices
Regulations).

The PECPR Regulations are estimated to apply to more than 50,000 individual items
of plant. They require the business that controls or owns an item of plant to hold a
current certificate of inspection for that item. Inspection bodies are accredited by
International Accreditation New Zealand (IANZ), and inspection personnel are
certified by the national Certification Board for Inspection Personnel (CBIP).

Before an item of plant can be given a certificate of inspection it must be “design
verified”. This is effectively a process of independent peer review of each design to
ensure that it meets the standard to which it has been designed. Verification involves a
range of engineering specialties — principally mechanical, but also structural,
petrochemical, geothermal, chemical and other disciplines.

Design verification is a long-accepted feature of good engineering practice, and New
Zealand and overseas legislation has included requirements for it in building, health
and safety and other regimes for several decades. It has long been used as a
prerequisite to indicate fitness for purpose before registering a boiler, crane or other
item of high-risk plant, and more recently its use has been broadened by Australian
and other overseas regulations. The process is particularly relevant when serially
produced equipment®® is being imported from countries without such processes, or
where high-risk plant is being sold “as is” and recommissioned to perform work for
which it was not originally designed.

Under the Amusement Devices Regulations, there are about 345 fairground rides,
winched bungy operations and a wide range of other mechanical amusements that are
registered with WorkSafe. These regulations require two yearly registration of
individual items of plant with WorkSafe, and a permit from the relevant territorial
authority each time the device is set up to offer rides to the public.

Before an amusement device can be registered by WorkSafe, it must be inspected and
certified by a Chartered Professional Engineer (CPENg). To issue a permit for a
registered device, the territorial authority must be satisfied that the device is properly
assembled and sited, and is used in accordance with any specified permit to operate
criteria. Model railway and steam engine clubs that carry passengers have been
exempt from the requirement for a certificate from a CPEng since an amendment to
the regulations in 2011. Instead, under a system of Model Engineering Association of
New Zealand Incorporated (MEANZ) accredited inspections, they may be registered
after an audit by a competent person from another club.

10 The manufacture of goods in large quantities, often using standardised designs and assembly-line techniques.
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Appendix Two: lllustrative good practice case studies

Good practice for maintaining plant

Now

Stakeholders raised poor maintenance as a common contributor to harm from plant. New
Zealand businesses can often push the boundaries of their plant’s operational life, resulting in
the continued use of machinery, for example, components designed to fit tightly become
loose fitting over time. Currently there are no regulations clarifying what maintenance
standards that businesses should meet. Inspectors can use enforcement tools (such as notices)
if they see poorly maintained plant, but must use their judgement about when the plant has
reached an unsafe state in order to do so.

For example, a ram used to push pipes into an underground space has a locking mechanism to
keep it safely retracted while the next pipe is being loaded. Wear may cause the mechanism
to become loose. If it fails, the ram will be unexpectedly released and could injure the worker
preparing the pipes.

Future

Regulations would require businesses to ensure that:

e maintenance, inspection and testing of plant is carried out by a competent person

e maintenance, inspection and testing of the plant is carried out with regard to
manufacturer’s recommendations, so far as is reasonably practicable, or otherwise in
accordance with recommendations from a competent person.

This would make clear for businesses that they should do regular proactive maintenance on
plant in line with manufacturer’s recommendations. In the example above, this could include
replacing parts of the pipe-loading ram before they have exceeded the manufacturer’s
specified tolerance for wear. Inspectors would reinforce this requirement in their interactions
with businesses. It will be easier for inspectors to raise concerns about maintenance before
plant has reached an unsafe state where it could injure someone.

Good practice for work at heights

A large national fuel company regularly constructed new petrol stations. To build the canopy
covering the forecourt, workers first build the columns to support the canopy. Workers then
use a combination of scaffolding, elevating work platforms and harnesses to complete the
roof support structure and install the roof, and the lights and other infrastructure. Work at
height is needed for several weeks.

The business changed this whole process after thinking through whether it could eliminate
the need to work at height altogether. Through careful planning, the business discovered it
can complete the entire work to build the canopy roof support structure and install the lights
and other infrastructure on the ground. The canopy is then lifted into place with two cranes.
As a result, the risk from working at height has been substantially reduced, to only a day's
work to secure the canopy to the columns.
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The prescribed risk management process reinforces that businesses should first consider how
to eliminate risks — just like the fuel company did — and if risk remains, manage it with the
most effective controls possible.

When work at height in construction cannot be avoided, the specific construction hierarchy of
controls will require businesses to start by considering the safest controls for work at height.

Good practice in the design and use of lifting plant

Now

New Zealanders are good at finding new ways to solve problems by modifying equipment
they already have. Unfortunately, if not well thought through, this can lead to serious
problems.

For example, a company carrying out bridge strengthening work created their own solution to
give workers access to the underside of the bridge. Personnel and heavy equipment were
lowered over the side of bridge in a specially designed cage, using an excavator. However
neither the designer nor the company properly considered the risks involved such as the
excavator tipping over, or the amount of weight which would destabilise the excavator.

A WorkSafe inspector issued notices to stop this dangerous work.

Future

e Businesses with control of the plant would be required to:
0 use the prescribed risk management process (PRMP) to manage the risks of
plant
o use plant only for the purpose for which it is designed, unless they have
determined (with help from a competent person) that the proposed use didn’t
increase the risk to health or safety
o when lifting people or things, use plant specifically designed for this purpose,
so far as reasonably practicable, unless the plant to be used instead wouldn’t
increase the risk.
e Designers would be required to provide information to the manufacturer (who would
pass it on down the supply chain) about safe use of plant.

Applying the PRMP, the PCBU considered using scaffolding instead of the excavator,
however scaffolding needed to be erected from the ground which was not practicable. It was
decided a crane from the river bank would be more appropriate, with workers harnessed into
a person cage, and the crane operator would work within the load limits, and follow safe
operating information.

Good practice when using high-risk plant

Now

Many log haulers used in New Zealand are decades old, and some are in poor condition.
Businesses are guided to have a regular inspection of this equipment, however parts of the
structure and machinery are not covered in these inspections. As critical parts age they may
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not be able to withstand the forces placed on them. Integral components like shackles have
been known to fail when worn from age. When this occurs, haulers have sometimes
collapsed from the force of pressure the plant has been put under.

Future

As ‘high-risk plant’, haulers will be required to be:

o of aregistered design and registered as an item of plant with WorkSafe

o regularly inspected by a qualified person, ensuring improved maintenance of haulers,
and replacement of worn plants before they fail

o reported to WorkSafe if there is a near-miss incident involving a hauler, making it
easier for WorkSafe to identify patterns of risk and potential harm.

WorkSafe will follow up on haulers that are not inspected.
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Appendix Three: Offences and penalties

For consistency with existing HSW regulations, regulatory offences and penalties should be
set in accordance with the framework agreed by Cabinet in September 2015[CAB-15-MIN-
0118]. Infringement offences should be set in accordance with the approach agreed by
Cabinet in September 2015, outlined in Table 3 below [CAB-15-MIN-0118], and
corresponding infringement fees should be set in accordance with the HSW framework
agreed by former Ministers (Workplace Relations and Safety and Justice) in February 2016
[LEG-16-MIN-0012]. These are outlined in the tables below.

Framework for regulatory offences and penalties under the HSW Act

Maximum
penalty on
conviction for
an individual

Maximum penalty
on conviction for
non-individuals
such as corporates

To apply to:

$10,000

$50,000

¢ Offences which may have very serious consequences, i.e.
risk of death or serious injury

¢ Offences relating to risk assessment and hazard
identification

¢ Significant administration-related offences

¢ Offences for specific risk controls, such as technical
controls or in high risk industries

¢ Emergency procedures

$6,000

$30,000

¢ Other risk control offences

¢ Other offences which may have serious consequences
¢ Information and training-related offences

¢ Notification and administration-related offences

e Licence offences

$2,000

$10,000

¢ Duties placed on workers

¢ Duties placed on individuals other than workers
¢ Record-keeping offences

 Low-level offences

Framework for setting HSW Act infringement offences and fees

Type of infringement offence Infringement fees for offences in the HSW
Act and regulations
Individuals Non-individuals
such as corporates
Infringement offences where there is a direct link $2,000 $9,000
between the failure and the risk to someone’s health and
safety (eg no control of risks or provision of training)
Infringement offences where there is an indirect link $1,000 $6,000
between the failure and the risk to someone’s health and
safety (eg notification, provision of information)
Infringement offences that negatively impact on the $300 $1,500
efficiency of the health and safety system (eg record
keeping)
Offences relating to duties placed only on workers or $500 -
other individuals who are not PCBUs
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Appendix four:

Impact Statement: Health and Safety at
Work regulatory reform: Protecting people
working with plant, structures, and doing
hazardous work

Advising agencies Ministry of Business, Innovation and Employment

Decision sought Approve regulatory obligations under the Health and Safety at Work
Act 2015 to protect people working on plant and structures, at
height and on excavations.

Proposing Ministers ~ Minister for Workplace Relations and Safety

Summary: Problem and proposed approach

Problem definition

What problem or opportunity does this proposal seek to address? Why is
Government intervention required?

Work-related risks from working with plant, structures, at height and on excavations are not
being sufficiently managed by New Zealand's workplaces to prevent harm, resulting in a
significant proportion of our work-related harm — a total of 652 deaths between 2008 and
2019 (averaging 54 per annum), which was 79% of the work-related fatalities.

Inconsistencies in managing these risks leads to workers and others being persistently
exposed to avoidable risks, and continuing high rates of work-related harm. These risks
are long-standing (such as those arising from inadequate guarding of dangerous
machinery, falls from height, and unsafe machinery modifications) and are continuing to
evolve in their complexity and nature with changes in technology and workplace practices
(eg more wide-spread use of extended contracting chains). Risks are not being properly
managed due to a variety of factors:

e The increasing complexity of risks and working arrangements

e Inconsistency of practices or conformity in compliance across duty holders, for the
full range of risks of plant, and across its full life cycle (design and purchase
through to disposal)

e The lack of a level playing field, resulting from regulations that are outdated,
piecemeal and hard to understand and apply

e The prevalence of aging plant and poor quality secondhand plant in New Zealand.

Voluntary mechanisms — such as guidance — have not been enough on their own to
address the high levels of harm caused by unsafe plant and poor working practices.
Government regulation in this area is long-standing and required because of the
complexity of risks, information asymmetry and externalisation of costs. Following the Pike
River Coal Mine Tragedy, the health and safety at work regulatory system has undergone
significant reform, leading to the introduction of modernised, performance-based
requirements set by the Health and Safety at Work (HSW) Act 2015. Supporting
regulations, however, are outdated, out of step with the HSW Act changes, difficult to

understand, and have a series of weaknesses. Improvements recommended by both the
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Royal Commission and Independent Taskforce on Workplace Health and Safety® are yet
to be fully implemented.

Other countries have rates of work-related harm that are comparatively much lower, with
New Zealand'’s rate of work fatalities approximately twice as high as that of Australia, and
four times that of the United Kingdom (UK). These countries have more comprehensive
regulations to manage the risks of plant, compared to New Zealand, providing more clarity
to duty holders.

MBIE’s view is that continued regulatory intervention is required:

e because of the significance of the risks and harm, with these risks predominantly
having been covered by long standing regulation.

e to provide for similar risks to be treated consistently across sectors under a clear,
logical framework.

e to ensure conformity of compliance across duty holders, where existing voluntary
mechanisms such as approved codes of practice have been shown not to achieve
consistency in compliance or a level playing field.

¢ to enable existing outdated regulations to be adjusted to correct specific
weaknesses and modernised from prescriptive to largely performance or process
based requirements. These provide more flexibility for the duty holder to determine
the best way of meeting the obligation in their particular circumstance, while still
providing the clarity and obligation needed to support them in meeting the primary
duties of care. Where additional supporting information is needed, this can be
provided for by safe work instruments, approved codes of practice, and/or
guidance.

e to achieve consistency with the HSW Act legislative framework by allowing a
proportionate layering of controls according to the level of risk being managed.

Summary of preferred option or conclusion (if no preferred option)

How will the agency’s preferred approach work to bring about the desired change?
Why is this the preferred option? Why is it feasible? Is the preferred approach likely
to be reflected in the Cabinet paper?

The preferred option is a package of regulatory provisions, based on Australian Model
Regulations, that require businesses to:

¢ provide and maintain safe workplace plant and structures, with extra protections for
the highest risk plant such as boilers and cranes

e provide for the safety of operators of mobile plant (such as tractors, quad bikes,
and forklifts) and passengers, through a suitable combination of safety devices
flexible for the circumstances (such as roll-over and crush protection, seatbelts and
helmets), and safe operating methods

1 https://pikeriver.royalcommission.govt.nz/; and http://hastaskforcegovt.nz
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e design, manufacture, import, and supply plant and structures that are safe for use
in New Zealand workplaces by providing critical safety information and taking
action to address identified risks early on in the supply chain

e ensure safe working at height and on excavations through risk management
processes that are proportionate to the risk and harm.

Appendix 3 and the conclusions section provide further details on the requirements
recommended.

This package is the preferred option because it implements a balanced set of provisions
that are not unduly prescriptive, cater proportionately to different levels of risk, support
existing Health and Safety at Work Act duties, and are equitable and cost effective. MBIE
IS proposing regulatory controls given the continuing high level of risks that less formal
measures (eg guidance) have not been able to overcome.

The Cabinet paper will seek approval to this package of changes.

3
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Summary impacts: Benefits and costs

Who are the main expected beneficiaries and what is the nature of the expected
benefit?

The main expected beneficiaries from the package of proposals are:

o Workers, particularly in high risk sectors, from reduced workplace harm
e Owners and users of plant and structures from:
0 increased clarity and consistency of expectations

o improved staff productivity from less work time lost as a result of workplace
harm

e Purchasers and suppliers of plant, from improved condition and quality of the plant

e The wider public, due to:

o0 improved consistency in the management of public safety risks (eg from large-
scale industrial boilers, and amusement devices like rollercoasters and
fairground rides)

o reduced societal/economic costs from work-related harm.

For businesses who own and operate high-risk plant, MBIE’s proposals for design
registration and item registration are expected to lead to:

e better design and manufacturing standards for new classes of machinery, which
sector and professional engineering groups also expect to see benefits from

e improved availability of specialist engineering expertise and higher maintenance and
inspection standards

e improved levels of conformity with standards for classes of machinery currently
covered by the regulations.

MBIE’s assessment is that the scale of resulting benefits will be significant. We have formed
this assessment based on:

e General agreement across submitters that changes will be offset by commensurate
benefits

e The effectiveness of comparable regulations in Australia in terms of observable rates
of workplace harm

e The current scale of the harm involving plant and structures (79 per cent of the work-
related fatalities), which offers significant potential for improvement.

Work-related harm involves a variety of underlying causal factors, complicating the exercise
of quantifying overall benefits from the proposals. MBIE'’s indicative estimates, based on
comparable Australian statistics, are that the proposals can be expected to reduce fatalities
and serious injuries by approximately 20 and 25 per cent respectively, equating to benefits of
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approximately $43 million per annum in lives saved?. Our conclusions section sets out further
details on our approach to calculating these estimates.

Where do the costs fall?

Proposals will mainly involve direct costs to duty holders that own or manage plant, with
some wider costs to industries that make use of plant and structures, and purchasers of
services involving plant.

Requirements for general plant and structures provisions — the general plant, mobile
plant and upstream duties — will lead to the most widely distributed costs, as plant and
structures are owned and operated throughout the economy and across a broad range of
firm sizes.

Costs will mainly be operational, with additional training, inspection and engineering services,
and some minor registration/documentation requirements.

In general, we consider these costs will be minor and diffuse throughout the economy. There
are two likely exceptions to this:

e minor increases in costs to the agriculture sector through proposed changes to
requirements for operator protection for mobile plant, and

e marginal cost increases for the manufacturing, retail, warehousing and transport
sectors through new requirements on businesses to manage the risks of collision with
pedestrians and objects.

In some cases there will be capital costs where equipment will need alteration or in some
cases replacement to be made safe, but we consider these costs to be marginal for most
businesses.

The more targeted regulatory proposals — high-risk plant, work at height and excavations
duties — will have the most significant cost impacts on the engineering, construction, forestry,
manufacturing, and leisure industries. These costs will also be distributed according to who
holds equipment, but will be more significant for some larger businesses with significant
stocks of industrial pressure boilers and other specialised equipment, such as tower cranes,
chair lifts and gondolas. We have included a proposal for reducing registration and
associated costs for operators of larger scale pressure equipment, which still allows the
central plant registration process to achieve the desired outcomes.

There will be some additional costs for new classes of equipment subject to registration and
associated inspection and/or verification of the plant’s design. These are itemised for each

class of equipment in chapter 5, “High-risk plant”. We expect these costs will not be high for
any but the largest businesses, and in most cases businesses are already meeting much of
the expected inspection costs under current industry guidance. Current law requires regular
inspection and maintenance of equipment by competent personnel, and the additional costs
of registration and more formalised inspection processes will be marginal for businesses. At

2 This figure is calculated based on the value of a statistical life ($4.56 million, on the basis of Treasury guidance),
certain industry specific estimates of lives saved, and an estimate of a 20% reduction in fatalities for other
industries.
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the same time, we expect significant improvement in standards and conformity of
compliance.

Associated fees are described in more detail in the Cost Recovery Impact Statement
accompanying this document. Fees payable to WorkSafe will be distributed among individual
owners and operators of high-risk plant:

e as registration fees for individual items of plant, or

e as a marginal cost added to the cost of plant that requires design registration (eg
scaffolding and support systems used in the construction sector and vehicle hoists)

e as recognition fees for operators or large industrial installations.

There will be new fees payable to WorkSafe for recognition of inspection bodies which will be
recovered from plant owners and operators through (marginal) increases in inspection costs.

There will be revised fees for:

e issuing of scaffolding licences, and
e territorial authority permitting of amusement devices (in a smaller number of
situations).

There will be capital costs for some businesses where equipment that is currently
uninspected is found to not meet standards and needs repairs or modification or needs to be
replaced. Examples of this are “black steel” tubular scaffolding components that are likely to
be phased out with new requirements, or clearer rollover protection standards for quad bikes
and for pre-1967 tractors still used in a limited number of workplaces. As above, in general
these increases in costs to individual businesses will be marginal.

We do not consider there will be any significant additional costs to businesses as a result of
the proposed changes to regulations for working at height and excavations. The proposed
new duty on businesses who manage or control workplaces to determine the presence of
underground services before excavations begin will involve some additional costs to
construction businesses that are not already following industry good practice.

In the main, stakeholders have confirmed costs will be offset by commensurate benefits.

What are the likely risks and unintended impacts? How significant are they and how
will they be minimised or mitigated?

The risks involved with introducing recommended provisions fall into five broad categories:

¢ Implementation readiness risks

e Materially higher costs and/or lessened realised benefits

¢ Risks regarding low compliance by businesses

¢ Risks of associated adverse consequences from the proposals
¢ Risks of inconsistent or incomplete application by the regulator

Further details, including an assessment of the scale of the risk and relevant mitigating
actions, are provided in the table below:
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Risk

Assessed level
of risk

Mitigation

businesses eg due to:

e Insufficient lead time

e Limited capacity and
resources of businesses to
respond to the changes (eg
due to COVID-19)

e PCBUs encountering
difficulties in accessing
specialist advice and/or
equipment inspectors

e Lack of awareness and/or
understanding of the
requirements

Implementation readiness Medium Matters of implementation readiness will be
risks eg which lead to: further considered and accounted for in deciding
e Delays in delivering high- on implementation phasing for different proposals,
risk plant register of following further consultation.
appropriate functionality
e Delays in the delivery of WorkSafe’s implementation planning is underway,
supporting WorkSafe including for the following:
guidance e WorkSafe organisational training and internal
e Insufficient WorkSafe policy development
personnel capacity e The establishment of necessary infrastructure,
0 Technical such as the new centralised WorkSafe high
0 Programme and risk plant registers
sector engagement e Supporting guidance material.
Materially higher costs and/or | | oy Implementation timeframes will determined based
lessened beneﬁts, eg due t.o on broad considerations such as:
e Inaccurate implementation
cos.tlngs'for high risk plant e Capital and business costs, which for high risk
registration gnd/ or plant registration and scaffolding licences will
scaffolding licences be confirmed by further consultation
* Anunduly prolonged lead e The need to ensure benefits for workers and
time, resulting in significant others are not unduly delayed.
foregone benefits.
MBIE and WorkSafe will continue to monitor
impacts in accordance with the approach
described in this RIA (see chapter 10), and will
respond with corrective actions as appropriate.
Risks of low compliance by Medium Implementation phasing is being developed and

will be further consulted on with stakeholders.

MBIE notes that there are initiatives already
underway (such as HASANZ's active programme
to increase the number of health and safety
specialists), targeting accessibility of specialist
advisors. MBIE also is continuing to engage with
wider groups (such as specialist engineering
groups, and the Certification Body for Inspection
Personnel (CBIP)) on implementation matters.

WorkSafe has initial planning work underway on
an extensive programme of supporting guidance
updates.

Risks of adverse

consequences eg from

e Arrise in the sale of poor
quality plant ‘as is’

e Undue burden on PCBUs

sourcing plant from
offshore

Low-medium

MBIE has carried out extensive consultation on
the changes. As recommended proposals
incorporate a range of adjustments made in
response to stakeholder feedback, MBIE has
assessed the risk rating as low to medium for the
series of changes recommended.

Submitters had the following concerns about the
proposed upstream duties:

e That the requirements do not
accommodate the complexities posed
where plant is sourced from overseas.
This is mitigated by the fact that the
requirement is to take reasonable steps to
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Risk

Assessed level
of risk

Mitigation

obtain information from offshore suppliers,
rather than being absolute. WorkSafe
guidance will also help duty holders to
understand the requirements.

e Suppliers may, in response to the
requirements proposed, opt to supply

secondhand plant ‘as is’3 rather than
meet the new information requirements.
This potential risk will be mitigated
through the design of the regulation —
purchasers will either be provided the
required information about the plant by
the supplier under the new requirement,
or know they have to check the plant for
faults if it is sold “as is” with no
information provided. The requirements in
the general plant section support this, as
they require the PCBU who purchases the
plant for use in their business to ensure it
is safe for use. WorkSafe guidance will
explain how this provision works.

MBIE notes that requirements proposed for
importers to exchange information from overseas-
based designers is to be specified not as an
absolute requirement, but instead as a
requirement to do everything reasonably
practicable to ensure this is achieved. MBIE has
concluded, on balance, that recommended
“upstream” requirements allow New Zealand’s
culture of purchasing secondhand plant, often with
repurposing or modifications, to continue, but

more safely than currently.*

Risks of inconsistent or
incomplete application by the
regulator

Low

WorkSafe has been extensively involved in the
Plant and Structures Review from its early stages.
A series of refinements to the proposals have
been incorporated on the advice of WorkSafe.

WorkSafe has implementation planning work
underway, incorporating an extensive programme
of inspector training as one element.

3 Defined in section 42(7) of the primary Act as “sold without any representations or warranties about its quality,
durability, or fitness and with the entire risks in those respects to be borne by the buyer”.

4 See for further details the ‘Upstream Duty’ Chapter of this RIA. .
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Evidence certainty and quality assurance

Agency rating of evidence certainty?
MBIE has confidence there is a sound evidence basis for the changes recommended.

New Zealand has comprehensive administrative (SWIFT) data on outcomes in work health
and safety covering injuries and work-related fatalities, these being the most severe types of
harm we are seeking to address. On the basis of this data we are confident that the overall
scale of benefits will be large, with 79 per cent of work-related fatalities able to be confirmed
as linked to plant and structures.

Because of the way SWIFT data is collected®, we have less depth of evidence as to the
specific underlying causes of injuries and fatalities, inhibiting our ability to estimate impacts
for individual recommended proposals. MBIE’s assessments of benefits as a result draws on
other sources such as:

¢ Coronial investigations — providing reporting into factors contributing to work-related
fatalities

o WorkSafe inspectorate knowledge and experience
¢ Information on notifiable incidents reported to WorkSafe.

MBIE'’s expectation of large overall benefits has been guided by consideration of:

o The comparatively much lower rates of work-related harm experienced in Australia,
under arrangements similar to those proposed

e The scale of notifiable events reported (1,800 notifiable incidents of exposure to risks
of serious and immediate risk of harm, and 32,000 work-related injuries requiring a
week or more absence from work, in 2019) and that these proposals will address the
major causes of those incidents.®

Given the wide range of industries that these regulations cover, MBIE'’s in-depth consultation
process formed an integral part of our cost analysis. Most feedback indicated that costs were
acceptable, minor, or would be covered by significant benefits that outweighed costs
imposed. Where consultation indicated disproportionate costs, we engaged with sector
participants to modify the proposals.

5 Injury data comes from New Zealand’s no fault accident compensation scheme, and is focused on identifying
the nature of injury or iliness that a person has, and the support they will need in recovering from, or living with
their injury. While there is some data on the event that led to injury, and whether this was at work or out of work,
the reason for injury is not the focus of this data collection.

6 The most common injuries notified relate to:
e muscular stress whilst handling objects,
e falls (on the same level or from height),
e hitting or being hit by objects, and
e vehicle incidents.
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To be completed by quality assurers:

Quiality Assurance Reviewing Agency:

A Quality Assurance Panel with representatives from the Ministry of Business, Innovation,
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Reader’s Guide to this Regulatory Impact Statement

This Impact Statement covers a very broad set of issues for New Zealand’s workplaces. It
describes a wide range of options and proposals for change in six specific topic areas. This
guide outlines the contents for ease of use for the reader.

The overview chapter provides an introduction and high level discussion, and each chapter
provides more detailed problem definition, submitter feedback, option and impact analysis
for each specific topic area. The conclusions chapter brings together recommendations

across all topic areas.

Chapter Content Page
1. Overview Outlines at general level the problem definition, range of options, 14
and criteria that are common to all topic areas.

2. Plant Managing risks from working with plant — machinery, equipment, 35

tools, vehicles, aircraft, ships.
3. Mobile plant Managing risk from working with mobile plant — forklifts, quad 67
bikes, tractors and other vehicles used for work.
4. Upstream duties Managing risks when designing, manufacturing, importing, 96
supplying or installing plant or structures for use in workplaces.
5. High risk plant Ensuring worker and public safety from risks of high risk plant - 130
cranes, boilers and pressure equipment, elevating work
platforms, scaffolding componentry systems, steep-slope
forestry equipment, theme park and amusement rides.
6. Working at height | Managing risks from working at height and from scaffolding. 171
7. Excavations Managing risks from excavations and trenching in construction 191
work.
8. Conclusions Brings together the recommended options, implementation 206
matters and monitoring and evaluation approach.
9. Implementation Details how implementation will be managed, expected costs for 236
and operation WorkSafe as primary regulator, and MBIE's assessment of risks.
10. Monitoring, Sets out the processes for assessing the impacts of the reform. 244
evaluation and
review
11. Stage 1 Cost Seeks policy agreement in principle to cost recover the costs of 256
Recovery Impact providing authorisations under the proposed new regulations.
Statement
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Key terms and acronyms

Amusement Devices
Regulations

Amusement Devices Requlations 1978

Approved Code of
Practice (ACOP)

Regulator guidance and expectations on how to comply
with HSW duties. Not legally binding but can be relied on
in court for evidence of compliance.

Australian Model Work
Health and Safety Law

A single set of work health and safety law to be
implemented across Australian jurisdiction. Comprises
the Model Act, the Model Regulations (AMR), and Model
codes of practice. Provides the basis for New Zealand'’s
Health and Safety at Work Act 2015 and regulations.

Excavations

Excavations are a type of structure and vary from small
scale trenching to deeper pits and shafts.

Design verification

A process of independent and expert peer review of the
design of an item of plant.

General Risk and
Workplace Management
Regulations

Health and Safety at Work (General Risk and
Workplace Management) Requlations 2016

Health and Safety in
Employment Regulations

Health and Safety in Employment Regulations 1995

HSW Act

Health and Safety at Work Act 2015

Hierarchy of controls

A hierarchy of health and safety measures that is worked
through to determine the most effective controls to
manage health and safety risks in the circumstances.
Part of a risk management process.

MBIE

Ministry of Business, Innovation and Employment

PCBU / business

Person conducting a business or undertaking (s 17, HSW
Act). May be an individual but most commonly a
business entity.

Operator protective
device (OPD)

An engineered attachment that is fitted to mobile plant,
designed to protect operators from injury, eg seat belts.
Crush protection devices (CPD) are a type of OPD
designed to protect operators from crush related injuries
in the event of a rollover.

Plant

Includes any machinery, vehicle, vessel, aircraft,
equipment (including personal protective equipment),
appliance, container, implement, or tool; and any
component of those things; and anything connected to
any of those things (s 16, HSW Act), eg cranes, scaffold
components, conveyors, forklifts, power tools, boilers,
amusement devices such as theme-park rides

Prescribed Risk
Management Process
(PRMP)

PCBUs must deal with prescribed risks by following the
risk management process prescribed in regulations 5 to 8
of the General Risk and Workplace Management
Regulations (see page 22)
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Pressure Equipment,
Cranes, and Passenger
Ropeway Regulations
(PECPR)

Health and Safety in Employment (Pressure

Equipment, Cranes, and Passenger Ropeways)

Requlations 1999

Reasonably practicable

In relation to a duty of a PCBU, reasonably practicable
means that which is, or was, at a particular time,
reasonably able to be done in relation to ensuring health
and safety, taking into account and weighing up all
relevant matters, including: likelihood, degree of harm,
what the PCBU knows (or ought reasonably to know)
about the hazard or risk and ways of eliminating or
minimising the risk, the availability or suitability of ways to
eliminate or minimise the risk, and after assessing the
above, the cost, including whether the cost is grossly
disproportionate to the risk (s 22, HSW Act).

Risk management
requirement

A duty imposed under the HSW Act requires the duty
holder to manage risks by, first, eliminating risks to health
and safety so far is as reasonably practicable, and, if it is
not reasonably practicable to eliminate risks, to minimise
those risks as far as possible (s 30, HSW Act).

Safe Work Instrument
(SWI)

Safe Work Instruments set out technical requirements for
matters covered by regulations. Have the legal effect
given them in regulation.

Structure

Means anything that is constructed, whether fixed,
moveable, temporary, or permanent; and includes
buildings, masts, towers, frameworks, pipelines, quarries,
bridges, and underground works (including shafts or
tunnels); and any component of a structure; and part of a
structure (s 16, HSW Act).

Upstream businesses

Businesses that are upstream in the supply chain, such
as designers, manufacturers, importers, suppliers, and
installers of plant and structures in workplaces. Have
specific duties in the HSW Act.

Working at height

Working at height includes civil and residential
construction, roofing and associated trades such as
plastering, painting and plumbing, and working at height
in other sectors such as manufacturing and forestry.
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Chapter 1: Overview

Section 1: General information

2.1.1 Purpose

The Ministry of Business, Innovation and Employment is solely responsible for the
analysis and advice set out in this Regulatory Impact Statement, except as otherwise
explicitly indicated. This analysis and advice has been produced for the purpose of
informing final decisions to proceed with a policy change to be taken by Cabinet.

This Regulatory Impact Statement informs Cabinet policy decisions on proposed regulatory
obligations under the Health and Safety at Work Act 2015 (HSW Act) for protecting people:

e working with plant and structures
e working at height
e working on and in excavations.
The following regulations will be needed to implement these proposals:
¢ Health and Safety at Work (Plant and Structures) Regulations

o Protections for people working with general plant, mobile plant, high risk plant
and structures, and requiring these risks to be managed at the appropriate
point in the supply chain.

e Health and Safety at Work (Hazardous Work) Regulations
o0 Protection for people working at height and on excavations.
The proposed regulations will revoke and replace these existing regulations:

e components of the Health and Safety in Employment Regulations 1995 (the HSE
Regulations 1995)

¢ the Health and Safety in Employment (Pressure Equipment, Cranes and Passenger
Ropeways) Regulations 1999 (the PECPR Regulations)

e the Amusement Device Regulations 1978.

They will modernise and replace the obligations contained in the Machinery Act 1950, which
was revoked by the HSW Act on its coming into force in 2016.

The regulatory obligations will provide the underpinning detail for duty holders to meet their
primary duties of care under the HSW Act, by establishing the appropriate controls that the
duty holders must put in place to do what is reasonably practicable to manage the risks
arising from the work that they conduct.

These proposed controls will contribute to reducing the significant proportion of New
Zealand's work-related harm caused by the risks from working with plant, structures, at
height and on excavations.
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The regulatory proposals are based on the Australian Model Regulations, adapted for New
Zealand'’s circumstances. Section 217 of the HSW Act requires consultation with all
appropriate persons and organisations, before making any recommendations for regulations.
Significant consultation has been undertaken in developing these proposals.

2.1.2 Key limitations or constraints on analysis

The scope of this package of reform is broad. Risks arising from working with plant and
structures, working at height and excavations occur in a wide range of New Zealand
workplaces and are involved in the majority of New Zealand’s work-related fatalities and
serious injuries. The scope covers work-related risks arising from the full lifecycle of plant
and structures, starting at design, through manufacture, import, use and maintenance,
through to disposal.

The health and safety regulatory system provides the outer scope or constraint for the
analysis — it covers risks arising from work and high risk plant, and has an explicit and long
standing set of regulatory instruments and interventions.

Previous Cabinet decisions in the wake of the Pike River Coal Mine tragedy included
reforming New Zealand’s work health and safety legislation, through the adoption of the
Australian Model Work Health and Safety Law (the Model Law), adapted to New Zealand
conditions. This regulatory reform is a multi-year work programme.

This specific set of risks have been chosen as the focus for this stage of regulatory reform as
they are used in or a part of a majority of New Zealand’'s workplaces, the controls for
managing them are often inter-related, and collectively they result in a significant proportion
of New Zealand’s work-related harm.

Out of scope are:
¢ managing the risks arising from hazardous work (eg registration and certification for
specific high risk occupations, noise, manual handling etc.), which will be considered
as part of the next package of regulatory reform work. The exceptions are those
closely linked to plant and structures — working at height and on excavations — which
are included within this work stream.

e risks arising from structures already regulated under the Building Act 2004
e purely public safety risks, apart from those arising from amusement devices.

The range of options available are those contained within the established the HSW Act
legislative framework — from regulations through to safe work instruments, approved codes
of practice, and other forms of guidance. Figure 10 sets out further details on these options.

Assumptions underpinning our analysis include:

e that clearer regulatory requirements will prompt duty holders to comply by increasing
understanding of how to manage their specific risks and by providing clear and
proportionate penalties for non-compliance.

¢ that the New Zealand and Australian contexts are sufficiently similar that it is
relatively straightforward to adapt the Australian Model Law to a New Zealand
context. Basing the new regulatory regime on the Australian Model Law has
significant advantages as it reduces the risk, time and resources required to
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modernise the regulations, offers stakeholders greater certainty and consistency, and
allows duty holders and regulators to take advantage of the Australian jurisprudence
and operational experience.

¢ that implementation by WorkSafe will support duty holders to be aware of,
understand, and meet the requirements

A further assumption is that following the Australian and United Kingdom (UK) requirements
will allow for similar improvements in work health and safety outcomes. Australia has
continued to improve its work health and safety outcomes following the development of its
model laws in 2011, as shown by Figure 1.

Figure 1: Australian work-related fatalities and fatality rate

Number of Fatalities and Fatality rate, Australia
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The UK, from which our duties-based legislation has developed, has a long-standing and
world-leading health and safety record. The long term success of the UK can be seen in
comparisons from Eurostat, where in 2016 the UK has the second lowest fatality rate
amongst EU countries, at a rate of 0.5 fatalities per 100,000 workers, as shown by Figure 2.
This is roughly a quarter of the rate of harm in New Zealand, which had a rate of 2.1 fatalities
per 100,000 workers in the most recent confirmed data.
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Figure 2: EU work-related fatality rates (2016)
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New Zealand has improved its data quality over time for work health and safety outcomes at
the system level. However, determining the causal impact of any specific regulatory change
on those outcomes is more difficult. This limits the certainty in our options analysis, as we
are not able to easily monetise the scale of benefits from the incremental regulatory change
or separate out its contribution from the general duties in the primary Act. We cannot easily
determine how many fatalities and injuries could be avoided through the better regulation of
plant, structures, working at height and on excavations.

Our approach to monitoring and evaluation is similarly limited by this difficultly. We are also
somewhat limited on the availability of data for specific regulatory changes. To mitigate this
we intend to take the approach of monitoring the harm data we have available at a high
level, and looking more deeply into specific proposals if we find harm is not decreasing over
time.

In recognition of the wide range of stakeholders, our consultation’ included a thorough
process to ensure good feedback, inclusive of both an open invitation to submit on the
discussion document and an extensive series of MBIE-facilitated stakeholder workshops,
held at a range of regional centres over the course of the consultation period. Further
targeted stakeholder workshops were held on those areas that needed the most additional
input, where the initial feedback did not clearly support an option, or targeted stakeholder
input was likely to clarify the costs and benefits.

Details on the consultation feedback are included in the option analysis section.

" The public consultation document is available at: https://www.mbiegovt.nz/dmsdocument/5932-implementing-
the-health-and-safety-at-work-act-2015-better-regulation-plant-structures-and-working-at-heights-discussion-

paper
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Section 2: Problem definition and objectives

2.2.1 What is the current state within which action is proposed?

Plant, structures, working at height and excavations are used in or are part of most if not all
New Zealand workplaces. They are used heavily in construction, forestry, agriculture,
manufacturing and transport, and are found in all other workplaces that use machinery,
vehicles and equipment. Businesses involved cover the lifespan of plant and structures, and
include manufacturers, importers, designers, suppliers, end users, and those involved in
decommission and disposal.

The risks arising from these types of work result in a significant proportion of New Zealand’s
work-related harm — 652 deaths involved plant and structures between 2008 and 2019,
which was 79% of the work-related fatalities during that period. Of the 37,000 entitlement
claims made to ACC in 2019 (these are more serious claims that include rehabilitation and
compensation for lost earnings), plant and machine operators and assemblers had the
highest number of claims (8,000) followed by trades workers (5,800), who also work
predominantly with plant and structures. 8

While there has been some progress in reducing the overall number of work-related acute
fatalities in the last decade, plant and structures have steadily continued to account for about
50 fatalities per annum. This has remained even with the establishment of the stand-alone,
single focus work health and safety agency in 2013, significant increase in work health and
safety funding in 2014 and the new HSW Act and regulations in 2016°. Those broad reforms
were not however targeted specifically at plant and structures risks and harms, unlike these
regulatory proposals.

Figures 3 and 4 below describe the associated harm in more detail.

8 Injury statistics — work-related claims: 2019 (provisional tables for 2019): https://www.stats.govt.nz/information-
releases/injury-statistics-work-related-claims-2019

9 While there is some variation, annual deaths from plant and structures have consistently been around 50,
ranging from 41 to 58 over the 2014 — 2019 period.
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Work-related harm involving plant and structures

Figure 3: Work-related harm involving plant and structures
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Figure 4: Work-related harm involving working at height and on excavations

Falls from height were
responsible for 1986
injuries resulting in

more than a week
away from work in

2019. (WorkSafe)

Construction

516

Transport,
postal and
warehousing

207

Agriculture

Manufacturing 147

210

Falls from height
cause significant

Levels of harm are particularly high for
residential construction. The average cost of >_

harm in the . : .
: falls in the construction sector is also 2x
construction
greater than other sectors.
sector
_/
2008-2018 Other serious injuries and

fatalities associated with
excavation work include:

Fatalities

o - e Falls
Injuries resulting in more « Unsafe atmospheres and
than a week away from
. substances

e Striking underground services,
eg pipes, power lines
From ) e Water and other hazards
ground/excavation
collapse

20
Impact Statement: Health and Safety at Work regulatory reform: Protecting people working with plant,
structures, and doing hazardous work



Workers and others affected by the harm largely reflect the working population in the high
risk industries, with overrepresentation in harm amongst males. From 2015 — 2019, 288 of
the 318 plant and structures fatalities were suffered by males.

We have limited data on ethnicity of fatalities, as ethnicity data requires some level of self-
identification. From injury data, we know that Maori have had higher rates of injury when
accounting for sector. The sectors with the highest number of excess injuries® for Maori are
manufacturing, construction, and transport, postal and warehousing — sectors where
fatalities from working with plant and structures are concentrated.

We also know that harm is more concentrated amongst older workers, particularly for
working with plant.

Figure 5: Worker fatalities by age group and plant or structure involvement: 2015 to
2019
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While significant progress has been made with the new Health and Safety at Work Act 2015
and initial suite of underpinning regulation (see Figure 7 below), and the establishment of
WorkSafe New Zealand as a single focus regulator, New Zealand’s rates of work-related
harm are still high by international standards. Most notably, our rate of fatalities at work
is approximately twice that of Australia. Latest official statistics suggest that progress in
meeting our targets of reducing work-related fatal and serious injury by 25% by 2020 has
stalled.!

At a national level, the Health and Safety at Work Strategy 2018 — 2028 sets the direction for
improving work health and safety in New Zealand. It has two goals — focusing effort on what
will make the biggest impact in reducing harm, and building everyone’s capability to do this
well. The Strategy is aimed at driving the workplace culture and capability that is needed to

10 Excess injuries are the number of acute injuries for Maori that would have been prevented if Maori had the
same injury rate as non-Maori.

llsee https://worksafegovt.nz/research/towards-2020/
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support and ensure effective compliance with regulatory obligations such as those being
proposed in this document.1?

2.2.2 What regulatory system(s) are already in place?

The HSW Act and its underpinning regulations are the key legislative components of New
Zealand’s work health and safety regulatory system. The HSW Act provides for a balanced
framework creating broad performance-based obligations on duty holders to protect the
health and safety of workers and others affected by work, by managing the risks arising from
work. A guiding principle of the HSW Act is that workers and other persons should be given
the highest level of protection against harm to their health, safety, and welfare from hazards
and risks arising from work or from specified types of plant as is reasonably practicable.

The HSW Act follows the United Kingdom and Australia in applying the Robens approach
to work health and safety legislation. It seeks to increase awareness, knowledge and
competence in managing health and safety at work, rather than relying on traditionally
prescriptive requirements focusing on a narrow range of risks at work.

This approach provides for a general duties framework in the primary Act, ensuring broad
coverage of work and workplaces and duties that are all-encompassing, flexible, and that do
not date over time. To be effective, this approach relies on underpinning regulations and
guidance — which can be more easily updated — to provide the detail on how to meet the
general performance based duties in the Act for specific risks and in specific circumstances.

Risk management is a core component of the legislative framework. Under section 30 of
the HSW Act, a duty imposed under the Act requires the duty holder to manage risks by,
first, eliminating risks to health and safety so far is as reasonably practicable, and, if it is not
reasonably practicable to eliminate risks, to minimise those risks as far as possible (s 30,
HSW Act).

This risk management requirement is expanded further for common critical risks prescribed
in regulation — mandating the Prescribed Risk Management Process, outlined in Figure 6
below. The PRMP is set out in Part 1 of the Health and Safety at Work (General Risk and
Workplace Management) Regulations 2016. The process requires businesses to identify and
focus more closely on risks that are critical but need a flexible approach, rather than
specifying the same prescriptive controls for all situations.

The PRMP requires businesses to work through and implement a hierarchy of controls,
which provides that if it is not reasonably practicable to eliminate risks to health and safety,
they must minimise those risks, so far as is reasonably practicable, by implementing one or
more of the listed risk control measures. The risk control measures are ranked from the
highest level of protection and reliability (substitution, isolation and engineering) to the lowest
(administrative controls and personal protective equipment). Businesses must also check
that the controls are working, maintain and review them. HSW regulations currently apply the
PRMP to remote work, raised or falling objects, explosive atmospheres, and substances
hazardous to health.

12pvailable at https://www.mbiegovt.nz/assets/69361d5a98/health-safety-at-work-strategy-2018-2028. pdf
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Figure 6: prescribed risk management process
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The Royal Commission on the Pike River Coal Mine Tragedy and the Independent
Taskforce on Workplace Health and Safety both found that New Zealand’s
implementation of the Robens approach was weak, and underpinning regulations
were required so that the Act could work as intended.® 14

The Taskforce called for “an urgent, sustainable step-change in harm prevention activity and
a dramatic improvement in outcomes”. To achieve this, it recommended fundamental reform
of the New Zealand work health and safety regulatory system, through the adoption of the
Australian Model Work Health and Safety Law (the Model Law), adapted to New Zealand
conditions.

Both the Royal Commission (in October 2012) and the Independent Taskforce on Workplace
Health and Safety (in April 2013) found that the previous Health and Safety in Employment
Act 1992 (the HSE Act) was insufficiently supported by appropriate regulation and guidance,
which:

e did not provide the support duty holders need to comply with their general duties
¢ did not adequately manage the risk of catastrophic harm
e were a piecemeal collection of legacy requirements

o lacked a coherent logical structure, were weak and outdated in places, contained
gaps or were inaccessible and hard to understand.

These problems result in poor risk management, expensive overly conservative approaches,
or poor work health and safety outcomes.

13see https://pikeriver.royalcommission.govt.nz/

l45ee http://hstaskforcegovt.nz/
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In response to the findings of the Royal Commission and Independent Taskforce, the
work health and safety regulatory system has undergone significant review and
reform. MBIE's ongoing health and safety at work legislative reform work, under its
regulatory stewardship role, is aimed at addressing the weaknesses. 1° 16 This package of
regulatory proposals is the second significant tranche of reform.

The first set of reforms was the new HSW Act, which came into effect in 2016 with nine sets
of newly made regulations. These prioritised the general regulations needed to support the
new Act, those addressing catastrophic risk, and those that had been recently made — major
hazard facilities, adventure activities, asbestos, petroleum, and mining and quarrying.'” A
further set of hazardous substances regulations followed in 2017, shifted from the
Hazardous Substances and New Organisms Act 1996 (the HSNO Act).

Seven sets of pre-existing health and safety related regulations made under earlier
legislation were saved under the new HSW Act. These saved regulations are the focus of
MBIE’s ongoing regulatory reform programme.

Figure 7 below shows the initial tranche of regulatory changes made to accompany the HSW
Act’s introduction (in blue) and remaining elements of the regulatory reform programme
(marked in yellow and green), including those that are the focus of this RIA.

This regulatory reform package forms part of a multi-year work programme. Further work
includes reform of the work-related hazardous substances regulations and hazardous work
regulations (eg licensing of specific high risk occupations, noise, manual handling etc).

15 For instance, see the Regulatory Impact Statement for the Introduction of the Act:
https://treasury.govt.nz/sites/default/files/2014-01/ris-mbie-whs-jan14.pdf

16 Currently available at: https://www.mbiegovt.nz/cross-government-functions/requlatory-stewardship/regulatory-
systems/health-and-safety-at-work-requlatory-system/

17 The content of these regulations is covered in the RIS: https://treasury.qgovt.nz/sites/default/files/2015-03/ris-
mbie-adi-marl15.pdf
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Figure 7: Health and Safety at Work regulations
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Substances hazardous to health
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Additional duties for operating limited child care
centres

Health and Safety at Work (Worker Engagement,
Participation, and Representation) Regulations 2016

Health and Safety at Work {Ashestos) Regulations
2016

Regulations 2017

Health and Safety at Work (Hazardous Substances)

Health and Safety at Work (Mining Operations and
Quarrying Operations) Regulations 2016

Health and Safety at Work (Petroleum Exploration
and Extraction) Regulations 2016

Health and Safety at Work (Major Hazard Facilities)
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Health and Safety at Work (Rates of Funding Levy)
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the Health Act 1556)
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Regulations 1935

Geothermal Energy Regulations 1961 (made
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Activities) Regulations 2016

Health and Safety at Work (Infringement
Offences and Fees) Regulations 2016

Made under other legislation
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Government regulation in this area is long-standing and preferred to private arrangements
due to:

e complexity of risk and potential for harm — regulation provides certainty on when and
how risks must be managed, where the potential for failure and harm is high, where
detailed technical knowledge is needed, or there is long latency of harm.

¢ information asymmetry — a core concept of the Robens approach is that it places
obligations on the people who create the risk to manage the risk. The primary duty
holder is the PCBU or business, which creates the risk and so holds the most
knowledge about the risk and the potential for harm to workers and others, and so
has the obligation to manage that risk.

e externalised costs — direct and indirect costs of the harm to workers and others
affected by work falls not only on the business, but also on the individual, their
families and communities, and on the Accident Compensation scheme and the public
health system.

These factors drive the use of regulatory instruments over non-regulatory options. For these
reasons non-regulatory options, such as approved codes of practice, education and
awareness campaigns or government funded incentive schemes are not generally a focus of
the analysis in the following chapters.

The regulatory system also comprises the leadership, strategy and coordination system.
Major participants are MBIE as the regulatory steward and policy agency, WorkSafe as the
primary work health and safety regulator, Maritime New Zealand and the Civil Aviation
Authority as designated regulators for their sectors, ACC, and the Health and Safety
Association of New Zealand (HASANZ) representing work health and safety professionals.
There are close intersections with many other government portfolios and agencies.

2.2.3 What is the policy problem or opportunity?

Without intervention, New Zealand'’s rates of work-related fatalities and serious injuries are
expected to develop in line with the current levels and trends. These rates are high relative
to other countries and have recently started to plateau and in some cases increase, rather
than decreasing in line with government targets.

The continuing level of fatality and injury arising from working with these long standing risks
indicates that reliance on the primary duties in the legislation is not sufficient to ensure
workers have the level of protection from harm that is reasonably practicable. The existing
regulations are out-dated, piecemeal and hard to understand and apply.

In total, WorkSafe has calculated that 50,000 Disability Adjusted Life Years (DALYS) are lost
annually to work-related harm, whether from injury or ill-health.1® This translates into a social

18 Of the 50,000 lost DALY total, acute injuries (including fatalities) account for 11 per cent of the losses, with the
remaining 89 per cent involving chronic harm (eg musculoskeletal harm (27 per cent of total DALY losses),
mental health harm (17 per cent of losses), cancers (16 per cent of losses) and respiratory harm (15 per cent of
losses). These are overall estimates, addressing the harm caused by injuries and ill health — from plant,
structures, work involving excavations and heights, and other causes.
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cost of at least $2 billion each year. A significant proportion — 79 percent — of the acute harm
comes from working with plant, structures, at height and on excavations. The specific
contribution from these areas to other (chronic) harm is not easily measurable, but will be
significant from plant in particular (eg due to the scale of plant-related muscular skeletal
harm, and respiratory illness from exposure to harmful fumes). Improving the management
of these risks can be expected to have a large impact on the achievement of the overall
system objectives.

The underlying causes of the problem is that the work-related risks arising from working with
plant, structures, at height and on excavations are not being sufficiently managed by
workplaces to prevent harm to workers and others, for a range of reasons. These risks are
both long standing, but also conversely evolving:

¢ Increasing complexity of risks — through technological change such as automation,
robotics, lasers etc, which are reducing some risks and introducing new risks.

¢ Increasing complexity of working arrangements — reducing clarity on who has the
obligation to manage the risk eg for work involving subcontracting or labour hire
workers, common to those workplaces involving plant, structures, height and on
excavations. These arrangements often increase the distance in the contracting
chain between the business that controls the risk and the workers that are exposed
to the risk.

¢ Increasing globalisation — increasing importation of plant, including directly by
businesses as the end user, which can reduce their ability to ensure the plant is
optimally designed and manufactured for safe use in their specific circumstances.

e Poor regulatory framework — regulations that are out-dated, piecemeal and hard to
understand and apply.

e Lack of a level playing field — duty holders that proactively comply with the primary
duties of care and manage the risks appropriately compared with those that do not
comply to gain financial benefits.

¢ Inconsistency of practice or conformity with standards across duty holders — arising
in part from a lack of interaction with or feedback loop on compliance to the regulator,
particularly where inspection is done at large in the industry by third parties.

e The prevalence of aging plant and poor quality secondhand plant in New Zealand,
which increases risk to users from poor maintenance or repair by previous owners
and which may not be apparent to the new owners.

These factors hinder individuals and firms from successfully using informal, private, or non-
regulatory arrangements to address the poor management of these risks. They mean that
regulatory controls must be flexible and adaptive to new risks or new presentation of existing
risks. This requires a general shift away from the older prescriptive, one-size-fits-all controls
to more proportionate performance or process-based controls.

The available data from WorkSafe NZ on the harm caused is based on accident
compensation claims lodged on a “no-fault” claims basis. By its nature, it is coded by health
outcome, and not necessarily reliable as a description of the agency or mechanism of harm,
or cause more generally. This means that, while we can tell the overall scale of the impact
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arising from poorly managed risks from plant, structures, height and excavations, specific
and direct causal impacts are more difficult to clearly estimate on a case by case basis for
each of the regulatory proposals. This is further confounded by proposals being interwoven
and expected to work collectively to improve risk management and reduce harm. For further
explanation refer to the section “Evidence certainty and quality assurance” in the preamble
to this document.

The high injury and fatality rates from work with plant, structures, height and excavations
arise from several, interrelated factors. Improving the regulatory obligations alone will not
address all of these factors, and there will not be an instantaneous change in outcomes even
with clearer regulations in place. To be effective, the obligations will need to be reinforced by
good implementation and operational support, such as education, engagement and
enforcement where appropriate. The HSW Act-specific tertiary legislative tool of Safe Work
Instruments will be required where additional detail is needed, but which would not be
appropriate to place in regulation. These are developed by the regulator and approved by
the Minister. This is further outlined in the implementation chapter below.

The regulations proposed will need to work with broader components of the regulatory
system to effectively reduce harm, as figure 8 describes.

Figure 8: Guiding intervention logic

Regulatory settings: the regulations need to be fully in
Regulatory place, with their supporting components, including safe

settings work instruments, the registers for high-risk plant items
and designs, and supporting guidance.

Regulator action / effectiveness to support the

. regulated parties and to enforce the regulations. To do

Regulator action this the regulator needs to allocate resource to develop
/ effectiveness internal policies and procedures, implement necessary

infrastructure (such as high risk plant registers), and

ensure inspectors are sufficiently trained.

Response of the regulated parties: this includes
Response of the PCBUs, workers and industry health and safety bodies.
regulated parties Regulated parties need to be aware of their
responsibilities and take action. Industry health and
safety bodies can support their industries with practical
advice and encouraging a positive health and safety
culture.

Exposure to risk Exposure to risk: risks from plant and structures are

eliminated, and where that is not possible, minimised.
Workers and others are not exposed to risk arising from
work.

Reduced harm: reduced injuries and fatalities is the
ultimate aim of the regulations. To achieve this, each
stage in the intervention logic needs to be working.

Reduced harm
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Improved health and safety performance and better outcomes will flow through to other
systems, notably the impact on the public health system and accident compensation and
rehabilitation under the Accident Compensation scheme.

To improve outcomes in the long term, it is envisaged that over time, the regulatory
obligations will work to gradually improve:

¢ the quality of New Zealand'’s stock of workplace plant and structures, improving work-
related health and safety outcomes

¢ the workplace practices of working with plant, structures, at height and on
excavations, through better understanding and management of risks and the controls
to address those risks.

2.2.4 What do stakeholders think about the problem?

Section 217 of the HSW Act requires consultation with all appropriate persons and
organisations, before making any recommendations for regulations. MBIE has undertaken
an extensive engagement stakeholder engagement process. Stakeholders with an interest in
the proposals are wide and varied, as outlined in Figure 9.

Figure 9: Stakeholders with an interest in plant and structures

Agriculture Sectors that ...
e use
Forestry e design
e build

Work Construction plant or structures

or

run a business Manufacturing

Transport
Sectors that involve...

e working at heights
e excavation work

Fisheries

Amusements and theme parks

Representatives for any of these people

MBIE developed the policy proposals for consultation with input and engagement with
selected sector stakeholders. MBIE then released a public consultation document in July
2019 for a 12 week period of consultation, with a range of supporting materials targeted at
specific sectors and stakeholder groups. MBIE held 16 public and sector-focused meetings
across New Zealand, from Auckland to Invercargill, and met with upwards of 20
organisations and multiple individuals with an interest in the proposals. MBIE received 172
submissions from organisations, businesses and individuals representing a range of
interests and sectors. A summary of submissions will be made publicly available on MBIE’s
website.
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Key feedback from stakeholders included:

o The analysis of the risks and issues was generally endorsed by submitters, with a
particular focus on poor quality imported plant, deficient guarding and maintenance,
and poor risk management practice.

e There was broad support for the proposals and the clarity they would provide, and
broad acceptance that the Australian Model Regulations offer the best foundations
for the regulatory obligations.

o A few submitters generally opposed the proposals, expressing instead a preference
for relying on the general risk management requirement in the Act for identifying and
mitigating risks and hazards.

o There was resistance to the introduction of mandatory controls instead of reliance on
approved codes of practice and guidance from the forestry and fishing sectors in
particular.

e Submitters frequently commented that the proposals were consistent with their status
guo in practice, especially by those with responsibility for high risk plant. This was not
the case for all submitters, with some in the agriculture and forestry sectors noting
concern about the implications for the use of aging plant.

e There was concern about insufficient health and safety competency, and access to
advice.

e Applying the Prescribed Risk Management Process (PRMP) for working with plant,
working at height, and working on excavations, was supported by the clear majority
of submitters.

Following the consultation period, MBIE held a further series of targeted workshops with
stakeholders on proposals where there was finely balanced support and greater clarity was
needed, or where there were particular sectors that would be strongly affected by proposals
and MBIE needed to actively consider how better regulation would work in practice, to not be
overly burdensome. Section 3 below provides more detail on the specific regulatory areas.

2.2.5 What are the objectives sought in relation to the identified problem?

The objective is to reduce New Zealand’s high rates of work-related fatality and injury from
working with plant, structures, at height and on excavations, to reduce the harm to workers
and the associated social and economic burden to New Zealand. This policy objective has
not changed and is also the purpose of, but is not being met by, the status quo.

The supporting criteria are outlined in section 2.3.2 below.
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Section 3: Option identification

2.3.1 What options are available to address the problem?

Retaining the status quo is not supported, given the problems identified. This will involve
retaining a mixture of outdated regulations and relying on the HSW Act primary duties where
no regulatory requirements exist that address the specific risks. MBIE has discounted this
option on the basis that it will not address the long standing rates of harm in these areas.

Remaining options are:

e Modernising, improving and expanding the existing regulatory requirements — as
recommended by MBIE, on the basis that clearer regulatory requirements will prompt
duty holders to comply by increasing understanding of how to manage their specific
risks, with clear and proportionate penalties also to apply for non-compliance.

¢ Non-regulatory options, such as approved codes of practice or guidance.

We describe these options more fully below.

Options for intervention available under the HSW Act

The HSW Act has a specific set of regulatory options that can specify controls for managing work-
related risks, as Figure 10 shows.

Figure 10: HSW Act legislative framework

e Performance-based general duties
HSW Act e Broad coverage of work and workplaces
e Has legal effect <—

e Mandatory controls for specific risks
Can set an outcome or process with flexibility for duty holders, or can be prescriptive

Regulations
Have legal effect

e Detailed and technical matters that may change relatively frequently

S v O TS Have the legal effect given to them in regulations

e Guidance about best practice usually developed with industry and workers
Approved codes of e  Practical and usually give prescriptive detail
practice e  Establish accepted way of complying with HSW Act — do not limit ways of complying
e Can be relied on in court as evidence of compliance
e Can take various forms and cover a range of information, including general explanatory
Other types of guidance information about duties or the regulator’s position on best practice

e Cannot be relied on in court as evidence but relevant to compliance with HSW Act

In practice these options are not mutually exclusive, but work together to ensure duty holders have
the appropriate obligations underpinned and supported by the necessary detail and guidance at the
right level, so they can effectively manage the risks arising from work:

e The Act has performance-based general duties — these specify the outcome required, that
duty holders must protect workers and others from work-related harm, rather than specifying
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the specific actions duty holders must take. This provides both flexibly for duty holders and
broad coverage of New Zealand work and workplaces.

e Industry- or risk-specific regulations, approved codes of practice and guidance underpin
the general duties in the Act when further clarity is required.

e Regulations are most appropriately used where they are needed to effectively address risks
—the riskier something is the more likely it is to need mandatory controls through regulations.

e Safe Work Instruments are most effective where prescribing controls for technical matters
that may change frequently. They do not have legal effect on their own, but must be
incorporated into a regulation.

e Approved codes of practice and guidance do not provide mandatory controls. They
provide further support to duty holders in meeting their general duties, and are appropriate
for example where there might be many effective ways of managing a particular risk.

MBIE is proposing mandatory controls given the continuing high level of risks that less
formal measures (eg guidance) have not been able to overcome. The specific regulatory
requirements recommended for adoption have been developed based on Australian Model
Regulations, where appropriate and adapted for New Zealand’s specific circumstances.
The proposals are intended to:

o Make the rules clearer, while retaining flexibility to do what'’s best in each case.

e Improve risk assessment and risk management to prevent harm.

o Make sure people have the right information to manage risks to health and safety.
e Improve transparency and oversight of very high risk plant.

The chapters below provide more detail on the options considered for each area of risk
and the effect of consultation. The majority of the regulatory proposals replace and
modernise existing controls or provide only incremental changes, and only a smaller
proportion are wholly new.

Appendix 3 summarises the package of regulatory proposals. The proposals mostly work in
combination, rather than being mutually exclusive. They should be thought of as a package,
rather than a menu. The proposals for general plant, mobile plant, high risk plant, and the
upstream duties for plant in particular all build upon each other. The working at height
proposals also work in combination with the proposals for safe scaffolding components, to
ensure health and safety at height.

There are common features across many of the regulatory proposals:

¢ Modernisation of long standing regulatory requirements.

e Where regulatory proposals are new, they are largely clarifications of what is already
reasonably practicable for duty holders to do to meet their primary duties in the Act.

¢ Where obligations are already being met, additional costs to businesses will be
marginal. In the percentage of cases where current obligations are not being met, the

costs could be higher for some parties.
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o The proposals are generally performance or process-based, allowing them to apply
flexibly to common risks across sectors, rather than being prescriptive, industry-
specific controls.

In line with the Australian Model Regulations, the common application of the Prescribed Risk
Management Process (PRMP) is proposed for various aspects of working with plant, at
height and on excavations.

The obligations in the Australian Model Regulations have been adapted where necessary for
New Zealand’s circumstances. This is particularly the case for High Risk Plant, recognising
the lower volumes, lower capital expenditure and a wider spread of resources in New
Zealand, which results in the importation, repurposing or reconditioning of plant to a greater
degree than found in Australia. Our regulatory proposals need to allow for this feature.

The Australian work health and safety regulatory experience is most relevant as our
legislative framework is based on theirs. Australia has had an improvement in work health
and safety outcomes since its model laws came into effect. It recently held an independent
review that looked at whether the content and operation of the model laws, including the Act,
regulations and codes of practice, were working as intended. The review included broad
consultation across Australian jurisdictions with businesses, workers, unions, industry
associations, academics, and government and non-government agencies.

The review concluded that, for the most part, the model laws are working as intended, while
still settling in. Relevant recommendations on regulations include:

o A more comprehensive review of the model regulations and codes of practice — to
add clarity and reduce complexity, particularly to help small businesses determine
what actions to take to meet their obligations.

e Improved recording of amusement device infringements and operator training — in the
wake of the Dreamworld tragedy.

¢ Reviewing references to Standards in regulations — with a view to removing and
replacing them with the relevant obligations.

e Moving the Prescribed Risk Management Process from the regulations to the Act —to
make the general risk management obligation and process clearer by providing
practical steps for duty holders, particularly small business. This means the PRMP
would apply to all risks, not just those specified in regulation.

The Australian Government is considering the recommendations. We have taken the
relevant recommendations into account in this analysis.
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2.3.2 What criteria, in addition to monetary costs and benefits have been used to
assess the likely impacts of the options under consideration?

The criteria used assess whether the options are:
o effective — will they reduce harm arising from work and prevent regulatory failure

e proportionate — are they proportionate to the risk and will they target key risks

e clear — are they logical, consistent and easy to understand and provide sufficient
certainty to support the duty holders to comply, the regulator to enforce, and provide
assurance for workers of protection of their health and safety

e cost effective — will they minimise compliance and transitional costs for the duty
holders and for the regulator, for the benefits they deliver

o flexible and durable — are they responsive to change in risks, technology, and ways
of working.

The options should also ensure equity — they should provide equal protection to workers
facing the same risks across different sectors. We have not specifically weighted in these
criteria, though most priority has been given to ensuring that proposals are effective by
reducing harm.

We have developed the regulatory proposals to be consistent with the principles of the
primary Act. The most effective control is to eliminate the risk, or minimise it where
elimination is not reasonably practicable, with the aim of providing workers with the highest
level of protection that is reasonably practicable. Regulations impose mandatory controls
where the potential harm justifies them. When examining costs versus benefits of a
proposed regulation, the costs to the business of putting the control measures in place is
weighed against the potential harm to the worker or others, plus the greater social and
economic costs arising from the harm, such as to the health and compensation systems, and
the worker’s family and community.

An example of where these trade-offs have been considered is the impact of initial proposals
for bespoke pressure equipment, which would have led to a requirement to assess all plant,
including legacy plant on an item by item basis. Consultation indicated that there were
already detailed internal processes that would be duplicated by the proposal, creating a high
compliance burden with limited additional benefit to safety.

2.3.3 What other options have been ruled out of scope, or not considered, and

why?
We have generally ruled out options that are solely about increasing operational responses —
education, engagement, and enforcement by the regulator — to ensure the risks are
managed. This would not address the deficiencies in the regulatory regime that were found
by previous reviews, and the status quo problems with regulations would continue.
Increasing education and enforcement based on deficient regulatory requirements would be
ineffective.
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Chapter 2: General Plant

Current state within which action is proposed

As a feature of almost every work place, plant is integral to health and safety at work.

Ensuring plant is safe for the protection of those in the workplace requires careful
management from the outset, in commissioning plant, and extending to adequate ongoing
maintenance and repairs. The frequent practices of modifying plant to allow for different uses
(eg in adapting irrigation machinery to suit specific crops or excavation machinery for
forestry harvesting) and prevalence of older plant in New Zealand (often on-sold) increases
the importance of this type of life-cycle approach to plant management as a means of
preventing harm.

The types of harm plant can cause are broad and varied. Cleaning and maintaining
machinery, often carried out with parts of the machine still operating, presents a common
risk. Other specific examples include:

e crushing injuries,

e machinery entrapment,

e being hit by pressurised fluids, and

e associated diseases and illnesses arising from dust, chemicals, fumes and particles.

The risks from plant in the workplace are not static but are continuing to evolve with the
uptake of new technologies (for instance robotic plant and lasers in production). Due to
technology developments, modern, alternative means of managing workplace risks are now
a reality in many workplaces. Presence-sensing safeguarding systems, for example, can
protect workers from dangerous machinery parts without the reduction in accessibility from
traditional fixed machine guarding.*®

19 Safeguarding systems for machinery that work by sensing the presence of people or body parts within danger
zones and shut down the machinery.

35
Impact Statement: Health and Safety at Work regulatory reform: Protecting people working with plant,
structures, and doing hazardous work



The current regulatory system

Currently the health and safety risks of plant are regulated by the general duties in the HSW
Act and a few specific regulations, as detailed below:

HSW Act

Specifically:

Businesses are only required to meet these duties so far as is
reasonably practicable; they are not absolute.

the s. 36 primary duty requiring businesses to ensure that safe
plant and structures are provided, used and maintained, and
more broadly to ensure that health and safety is protected

s.38, incorporating corresponding duties on businesses
managing or controlling plant to ensure that fixtures, fittings and
plant are without risks to the health and safety of any person.

Health and Safety in
Employment Regulations
1995

Regulations 17, 18, 24, 25
and 52

Require that selected risks are managed for certain plant.

For machinery, the regulations require that the risks of cleaning,
maintenance and repair work are managed using lockout controls?°,
or other alternative method, so far as reasonably practicable.

The regulations also require:

the provision of operator protective devices, so far as reasonably
practicable, for wood working and abrasive grinding machinery
(defined by Schedule 1)

that a certificate of competence is held for operators of powder-
actuated tools2!

Health and Safety at Work
(General Risk and
Workplace Management)
Regulations 2016

Regulation 9

Requires:

businesses to ensure that workers have adequate knowledge,
supervision, and training for the safe use of plant and personal
protective devices, and

risks to health and safety from work done under lifted objects or
loads are eliminated, so far as is reasonably practicable, or
otherwise managed.

In conjunction with the requirements above, the Safety of Machinery Standards (AS/NZS
4024) and associated guidance from WorkSafe offer trusted sources of technical guidance.
While held in good standing, these guides are non-mandatory.

Historically a series of broadly applicable minimum requirements for guarding, maintenance,
and safety and locking devices were set by the Machinery Act 1950. This Act was repealed
in 2016 when the new HSW Act came into effect, with the intention that the specific

20| ockout is the use of a lock to render machinery or equipment inoperable or to isolate the energy source.
21 powder-actuated tools are most commonly a type of nail gun that uses a controlled explosion created by

detonating an explosive cartridge.
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provisions covering plant would be replaced with modernised requirements as an outcome of
these later reforms.

What is the policy problem or opportunity?

Safer plant is needed to reduce workplace harm

Plant, given its prevalence, and significance of the harm it causes (equating to 61 per cent of
work-related deaths??), is central to healthy and safe workplaces.

The fundamental practices involved in managing plant safely have many components — from
proper design and commissioning practices through to how the plant is maintained, operated
and decommissioned. These practices include general components (eg regular
maintenance) through to plant-specific elements (such as machine guarding, or reduced
velocity power-actuated tools). Maintenance demands in particular will be compounded for
older machinery and plant, which are common in New Zealand.

Businesses are in the best position to address the risks posed by plant, due to their
knowledge of their specific workplaces and plant. Support from competent persons and good
information from upstream sources (designers, manufacturers, and suppliers), in turn, will be
required for businesses to do this well.

Harm caused by plant

Plant is a leading cause of workplace harm, as illustrated by WorkSafe data. Summarised
below, this data focuses on acute harm only; health-related impacts are more complex to
monitor and evaluate, due to the complexities of confirming attribution and at times latency
of impact.

22 ps assessed for 2008-2019, with fatalities from the Pike River Coal Mine Tragedy excluded from the
assessment. The corresponding proportion for fatalities involving structures is 18 per cent.
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Figure 11: Plant-related harm

2008-2019 Plant related harm in high risk sectors™:

Fatalities involving “ 79% of work injury fatalities (96 deaths) .
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41 work related deaths

annually on average . 51% of work injury fatalities (29 deaths) and 48% of work injury fatalities (52 deaths) and
19% of serious injuries2 in manufacturing % 14% of serious injuries in construction
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Within the manufacturing sector:

24% of fatalities resulted from
being caught or trapped in
machinery

m Other
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objects
43% involved hitting a
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24% involved being trapped
between machinery and
equipment
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! Fatalities data relates to 2008-2019 and exclude fatalities from the Pike River Coal Mine Tragedy. Serious injuries
statistics are for the years 2008-2017.

2Resulting in more than a week away from work.

Source: WorkSafe SWIFT data

Current regulatory arrangements

Current regulations provide little depth in coverage on the different facets of plant
management and are out of step with common forms of plant now in wide use, and long-
standing past requirements (as set by the Machinery Act 1950). Australia and the UK, as
countries with demonstrably lower rates of harm, in contrast have comprehensive mandatory
requirements, with more extensive coverage of acute risks.

The need for improved risk management is the central problem to
address

Safe plant relies on ongoing best practice risk management and the core policy problem is
that this is not always being carried out well. By improving the way risks are managed we
can address a widespread and extensive cause of workplace harm.

Further issues, identified in consultation with WorkSafe and wider stakeholders, are listed in
the table below.

Issue 1: Guarding and safety features do not meet acceptable standards, are being
removed, or are not fitted at all

Guarding manages the risk of physical harm from dangerous machinery parts, or
materials thrown from the plant. Guarding can take a variety of forms — from fixed screens
or covers to presence-sensing systems. As an engineering control, guarding provides a
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means of addressing risks ‘at source’. This makes guarding less prone to failure relative
to controls reliant on operator actions.

Misusing or neglecting to use guarding appears to be a persistent issue in New Zealand
and internationally. There is evidence to indicate that 24 percent of recent workplace

fatalities in the manufacturing sector could have been prevented by guarding.23

The removal of longstanding guarding requirements — voided by the repeal of the
Machinery Act in 2016 — has led to a lack of clarity on what guarding is legally required,
according to WorkSafe and stakeholder reports. Research highlights that choosing the

. . . . . 24
appropriate combination of guarding and safety measures takes skill.

Issue 2: Inadequate management of cleaning and maintenance risks

Cleaning and maintenance present distinct risks, with these activities often carried out
while components of the machine remain running. Cleaning and maintenance has been
confirmed as a key cause of harm here and internationally. These activities were
identified as factors in a number of machinery-related fatalities within the manufacturing
sector in 2008-2015.

Effective lockout controls provide an important means of protecting operators from injury.
The use of lock out controls, or alternative method, is required so far as is reasonably
practicable while cleaning and maintenance is being carried out. The UK and Australia
have similar requirements.

Research points to the effective training of operators being critical to ensuring lock out
systems, or alternate measures, manage risks in the way intended.

Issue 3: Risks throughout the life cycle of plant are not well managed

The risk management demands of plant extend from design through to decommissioning.
Ensuring the safe use of plant through its lifecycle requires risks to be managed at all
stages. Commissioning, for example, can have an important bearing on the level and
types of risks that arise in operating and decommissioning the plant. The way that plant is
stored can increase risks when the plant is used again.

Specific characteristics of New Zealand workplaces, in particular the prevalent culture of
modifying plant (eg where necessary plant is not readily available) and use of older plant
and machinery, further elevates the importance of a thorough life-cycle approach to risk
management.

Relevant specific problems reported by stakeholders are that:

e commissioning, storage and decommissioning are not well managed
e plant is often poorly maintained

23 As assessed for the period 1 January 2008 and 31 December 2014. Vehicle incidents, collisions with moving
objects, and falls from height are other major causes of fatalities in the manufacturing sector.

24 Antonio C Caputo, Pacifico M Pelagge, and Paolo Salini, ‘AHP Methodology for selecting safety devices of
industrial machinery’, Safety Science 53 (2013) pp 202-218; Yuvin Chinniah, Barthelemy Aucort, and Real
Bourbonniere, ‘Safety of industrial machinery in reduced risk circumstances’, Safety Science 93 (2017) pp 152-
161.
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¢ plant is often modified and used for purposes it was not designed for, to the
detriment of health and safety.
Research findings reinforce these as areas requiring focus. Consistent and proper risk
management, carried out by appropriately skilled operators, has been confirmed as an
important pre-requisite to good machinery-related health and safety practices.? Poor
maintenance has also been confirmed through US research as a common factor in
machinery-related incidents.

Issue 4: PCBUs are not always adequately managing the range of risks from plant

Plant is ubiquitous and takes a variety of forms — from common forms of industrial
processing machinery through to powder-actuated tools. It is difficult to identify the
specific types of tools or machinery that are higher risk, due to how our data is collected
and the varied nature of work using tools.

From the feedback we have heard from stakeholders and WorkSafe, there is often limited
understanding amongst plant operators on good safety practices like:

o understanding of the risks of different types of plant
understanding the controls typically used to manage these risks

e knowing what purpose specific plant is designed for and whether it can be safely
used for other purposes.

Supporting regulations currently are incomplete in how they cater to the risks from
different kinds of plant. Generally, mandatory controls are required only in limited
circumstances (eg lockout when cleaning and maintaining plant).

What do stakeholders think about the problem?

Approximately half of submitters commented on the general plant section of the consultation.
Respondents came from a broad range of industries — including manufacturing, fisheries,
construction, agriculture, and the energy and engineering sectors. Most submitters were
businesses or business groups. Feedback representing worker perspectives also was
received from the NZCTU, E t0, and from seven workers individually.

The core presenting issues were generally confirmed by submitters, with poor quality
imported plant, deficient guarding, maintenance, and risk management a particular focus of
many submissions. E ta, for instance, fed back that:

Many PCBUs have equipment and maintenance systems at a high standard. However, there is
a large proportion of enterprises that have substandard plant and systems. A lot of New
Zealand plant tends to be old, often secondhand plant and is imported with safety features
lacking. Alterations are made to fit the purpose and guarding is either non-existent or not
satisfactory.

A submitter requesting confidentiality also commented that “Guarding is often poorly thought
out/designed and inconsistently applied.” Engineering NZ more generally submitted in favour

25 Antonio C Caputo, Pacifico M Pelagge, and Paolo Salini, ‘AHP Methodology for selecting safety devices of
industrial machinery’, Safety Science 53 (2013) pp 202-218; Yuvin Chinniah, Barthelemy Aucort, and Real
Bourbonniere, ‘Safety of industrial machinery in reduced risk circumstances’, Safety Science 93 (2017) pp 152-
161; Yuvin Chinniah, ‘Analysis and prevention of serious and fatal accidents related to moving parts of
machinery’, Safety Science 95 (2015) pp163-173.
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of the proposals as providing the means to “improve best practice, reduce confusion, and
improve the health and safety of industry workers.” The risks of plant used for lifting
purposes attracted specific focus, particularly from submitters affiliated with the construction
sector, with general acceptance across these submissions as to the increased risks
involved.

Submitters commented that the need for involvement of a competent person can at times be
overlooked, and suggested this can be why risks are not always well managed. Particularly
for complex plant, constraints can also apply in accessing necessary expertise.

As a general recurrent theme, the need for adaptation in response to new technologies was
recognised by many. Submitters commented that this has led to additional new risks that are
not always properly understood or appreciated (in particular from lasers). The concept of
new technologies expanding the ways older equipment’s safety can be improved on was
also expressly acknowledged. Submitters expressed a keen interest in innovation not being
unduly hampered by updated regulatory requirements.

Broader common themes included:

o the need for greater clarity to support consistency in the way similar risks are
managed (eg arising from processing machinery), and as a means of avoiding
misinterpretation

¢ the importance of avoiding undue prescription to accommodate the wide variety of
relevant plant and machinery and operating methods (including in relation to cleaning
and maintenance)

o the requirement for cohesive rules that appropriately accommodate situations where
responsibilities overlap (for instance that extend to suppliers and installers, as well as
plant owners, before the commissioning of plant)

¢ the importance of maintaining compatibility with AS/NZS Standards.
Option identification
What are the objectives?

Section 2.2.5 describes the collective objective of the proposed regulatory requirements.

Specifically in relation to plant, this objective will be furthered by generating sustained
improvement in a combination of general risk management practices. The areas for
improvement, confirmed through consultation, are:

e appropriate use of guarding and other safety measures
o safer cleaning and maintenance practices
e proper and ongoing management of life-cycle risks of plant

e better management of the wide-ranging risks of different types of plant.
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What are the options?
The main options for achieving the objectives are:

e non-regulatory interventions, supported by the current regulations

e modernised and expanded regulatory protections with complementary non-regulatory
measures (updated guidance, educational tools and industry partnerships, for
instance)

These two options are described in the table below.

General plant option 1: Non-regulatory interventions, supported by the current
regulations.

This option expands on the current approach of WorkSafe issuing guidance on plant and
structures to support the existing regulations.

More intensive WorkSafe-led activities (whether in terms of education or targeted
business support) will need to be carried out at scale, given the pervasiveness of plant, at
high cost and based on deficient supporting regulations, undermining effectiveness.

General plant option 2: Modernised and expanded regulatory protections, with
complementary non-regulatory measures

This option increases mandatory protections, to address current work health and safety
risks and to modernise and replace the former, long-standing Machinery Act requirements.

MBIE has used the Australian Model Regulations (AMR) as a blueprint for the increased
protections. The AMR are well tested, have been developed with the same types of risks
in mind, and are compatible with the HSW Act (setting performance-based duties,
developed from the Australian Model Law). Broadly they require PCBUSs to ensure:
e dangerous parts of plant are appropriately guarded, and that the hierarchy for
selecting the most appropriate guarding controls is implemented

o safety features of plant are appropriate, suitable record-keeping is maintained, and
that these features are used in a way that minimises the risk of harm.

e health and safety risks of plant are controlled from its installation/assembly
through to its disposal through:

o applying the Prescribed Risk Management Process
o inspection whenever plant is changed

o using a competent (set by a person’s knowledge and skills, whether gained
through training, qualification or experience) person whenever plant is
changed, maintained, inspected or tested

o preventing unauthorised alterations or unintended use that is not
contemplated by the plant’s design and which compromises health and
safety as a result.

e Specific risks of lifting plant, lasers, and industrial robots are managed using
specified operational and design controls.
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In consulting on the components of the AMR, we asked submitters how the requirements
may need to be adapted to improve their suitability for New Zealand workplaces. We also
asked for feedback on a specific modification of the Australian Model Regulations for
guarding protections. The proposed option continues New Zealand’s previous approach
under the Machinery Act and the Health and Safety in Employment Act 1995 in requiring
that all dangerous parts of the plant are adequately guarded, so far as is reasonably
practicable. The AMR instead only requires that PCBUs use the Prescribed Risk
Management Process to determine whether guarding is a necessary control measure.

A range of non-regulatory measures, such as guidance, will support businesses with
meeting the new requirements.

Options analysis
Under current arrangements, work-related harm from plant remains persistently high.

WorkSafe has continued to promote awareness of the risks involved and how risks can be
effectively managed through long-standing guidance?®. Mandatory protections currently are
limited compared to:

e previous long-standing regulatory protections (under the Machinery Act for guarding,
removed in 2016 as a transitional step to modernising these requirements)

¢ the more comprehensive requirements in the UK and Australia, countries with
substantially lower work-related harm.

If kept unchanged, regulations will continue to have gaps and neglect to provide businesses
and workers with clear expectations.

MBIE’s recommendation is that additional regulatory protections are introduced, based on
Australian Model Regulations, given the:

e persistently high levels of harm caused by plant, and poor continuing risk
management practices

e weakening of past protections under the Machinery Act

e the pervasive nature of plant, which inhibits the cost effectiveness of alternative
interventions (eg customised business support), and weaknesses of existing
regulations

e support the regulations will provide for duty holders in clarifying HSW Act duties and
for workers in determining what protections they can expect

e level playing field enabled by the regulations

e support the regulations will provide with enforcement of HSW Act duties, as
mandatory controls that are legally enforceable

e alignment this will achieve with Australian and UK protections.

26 Notably ‘Identifying, assessing and managing work risks’ / ‘How to manage work risks — summary guide’ July
2017 WorkSafe Guidance, and WorkSafe's May 2014 ‘Safe Use of Machinery — Best Practice Guide’
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Basing these protections on AMR process and performance-based requirements uses
minimal prescription, ensuring durability and adaptability for a broad mix of workplaces

Non-regulatory options alone have been discounted on effectiveness and cost grounds.
Submitters generally supported strengthened regulatory protections.

Analysis of requirements

The AMR components MBIE recommends received broad support from submitters, subject
to certain refinements regarding specific points of detail. The tables below summarise in
more depth the feedback received, where applicable describing the modifications to initial
proposals and options discounted.
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General plant 1: Guarding requirements

Title and description What submitters said MBIE position
There have been legal requirements for machine guarding for a long time, for example in the There was strong support for Recommended
Machinery Act 1950. Currently mandatory controls are limited to those prescribed by Health and the provisions from submitters | with minor

Safety in Employment Regulations 1995 for lockout controls when cleaning and maintaining plant
and guarding on woodworking and abrasive machinery.

The changes will re-establish broader guarding protections through a set of requirements based on
Australian Model Regulations. Specifically, the provisions will require PCBUs to ensure that:

a)
b)

c)
d)
e)

f)

)

h)

)

k)
1)

appropriate guarding is used for all dangerous machinery parts

specific guarding controls are determined in accordance with a hierarchy of guarding
measures — from permanently fixed barriers to presence-sensing safeguarding systems and
interlocked guarding (removing or opening an interlocked guard automatically shuts off
power and stops the moving parts of the machine until the guard is back in place) — and is of
‘fail safe’ design

guarding is solidly constructed, bypassing is as difficult as is reasonably practicable, does
not create a risk in itself, and is properly maintained

hot and cold parts of the plant are guarded or insulated, so far as is reasonably practicable
guarding controls risks from broken or ejected parts, work pieces, and fluids

guarding is of a kind that can be removed to allow maintenance and cleaning at any time
that the plant is not in normal operation, and, in the event guarding is removed, the plant
cannot be restarted unless the guarding is replaced

if the need for operation of plant during maintenance or cleaning cannot be eliminated,
operational controls permit operation during cleaning or maintenance only by authorised
persons, in such a way that any risks can be eliminated or otherwise minimised

where multiple emergency stops are in place, these are of the “stop and lock type” to
prevent the plant from being restarted until the emergency stop is reset

an emergency stop is clearly marked, essential features are coloured red, and cannot be
adversely affected by electrical or electronic malfunction

any operational controls are identified on the plant, appropriately located, and able to be
locked off so as to disconnect from all motive power

any warning devices are positioned on the plant to ensure they are most effective

all reasonable steps are taken to ensure that safety features and warning devices are used
in accordance with instructions, information, and training provided.

Where a presence-sensing safeguarding system (which has specific risks) is used, PCBUs must
also ensure records are kept (and made available for inspection purposes) of safety integrity tests,

and key stakeholders with the
provisions recognised as
compatible with widely adopted
standards of AS/NZS: 4024
Safety of machinery Part 1503:
Safety-related parts of control
systems — General principles
for design.

WorkSafe’'s recommendation is
that the hierarchy of guarding
controls in Australian Model
Regulations be adjusted under
this option to:

a) not preclude the use of
presence-sensing
equipment where this is an
effective means of
protection

b) clarify that ‘fail-safe’
guarding (that does not
cause harm in the event of
failure) is expected

c) setthe expectation that
guarding should require
specialised tools for
removal (subject to certain
exceptions) and control
risks from ejected fluids (in
addition to broken or
ejected parts and work
pieces).

adjustments, as
proposed by
WorkSafe. The
requirements will
address:
- Issue 1: poor
guarding and
- Issue 2:—
inadequate
management
of cleaning
and
maintenance
risks by
clarifying
expected
safety
measures.
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General plant 1: Guarding requirements

Title and description

What submitters said

MBIE position

alterations of the plant.

chapter of this RIA provides further detalils.

Standards.

remedial action, inspections, maintenance, commissioning, decommissioning, dismantling and

Provisions aimed at encouraging in-built safety by design features (including engineered guarding
controls) are also proposed that will complement these requirements. The “Upstream Duties”

Sets new, modernised protections, compatible with past requirements of the Machinery Act that
complement and reinforce HSW Act duties, recommended upstream provisions, and AS/NZS

General plant 2: Requiring PCBUs to apply the Prescribed Risk Management Process

Title and description

What submitters said

MBIE position

The proposed provision would require the PRMP to be applied to all
risks associated with plant in general. This would mirror the approach
of the Australian Model Regulations.

A change from the status quo that builds on duties in the Act by
clarifying requisite procedural detalils.

The majority of submitters supported
regulations, over guidance, as a more effective
means of embedding best practice risk
management. The process was generally
confirmed as suitably adaptable to fit a variety
of circumstances.

WorkSafe supports the requirement, as a
means of addressing current inconsistencies in
practices and observable biases towards lower
ranking types of control. WorkSafe also
supports the requirement on the basis of the
firm grounding it gives to wider guidance and
regulatory proposals.

Recommended as a means of
instilling best practice methods
of risk management.

This requirement responds to
issues 1-4 (improper guarding,
and inadequate management of
cleaning and maintenance risks,
of risks throughout the life cycle,
and of the wide range of risks
from plant).
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General plant 3: Requirements for life-cycle risk management

Title and description

What submitters said

MBIE position

Other than the specific HSE requirements regarding lock-out controls for
cleaning and maintaining plant, there are no specific regulatory controls for plant
life-cycle risk management.

These additional protections, in line with Australian Model Regulations, would:
- Require PCBUs to ensure:

A person who installs, assembles, constructs, commissions, or
decommissions or dismantles is a competent person, and is provided
with the available information for eliminating or minimising risks to health
or safety

Installation, construction, commissioning, decommissioning or
dismantling plant includes inspection that ensures risks from the
activities are monitored, so far as is reasonably practicable

Plant not being used does not create a risk to health and safety, so far
as is reasonably practicable

Maintenance, inspection, and testing of the plant is carried out by a
competent person.

Maintenance, inspection and testing of the plant is to be carried out with
regard to the manufacturer’'s recommendations, so far as is reasonably
practicable, or otherwise in accordance with the recommendations of a
competent person, so far as is reasonably practicable, or otherwise
annually inspected

- Prohibit PCBUs:

from commissioning the plant unless the person has established, so far
as reasonably practicable, that the plant is without risks to the health
and safety of any person.?’

Decommissioning or dismantling plant unless it can be carried out
without risks to health and safety of any person, so far as reasonably
practicable

Supported by a clear majority of submitters,
with the need for improved processes for
maintenance and retiring plant specifically
acknowledged.

Some submitters questioned whether just the
application of the PRMP would achieve the
same end as the additional requirements
proposed, but this view was not widely shared.

WorkSafe and other respondents (such as
NZCTU, Contact Energy, Oji Fibre Solutions,
Hoist and Garage Equipment Limited)
submitted refinements were needed to
provisions mandating the use of relevant
available information, to protect against the
possibility of encouraging over-reliance on
manufacturer’s instructions (if the instructions
are incomplete or out-of-date, for example).

To aid interpretation, submitters fed back that
guidance should also be used to clarify specific
matters (eg expectations regarding
“competency” and the process for assessing
whether risks have been created). WorkSafe
will further consider these suggestions in
implementation.

Recommended with
minor adjustments to
proposed
requirements
mandating the use
of relevant available
information, to
address stakeholder
feedback. These
adjustments allows
PCBUs to defer to a
competent person’s
advice in place of a
manufacturer’s
instructions, where
appropriate.

This requirement
responds to issue 3:
risks throughout the
life cycle of plant are
not well managed.

27 Under HSW Act duties, provisions requiring that activities are to be “without risks to health and safety” will apply so far as is reasonably practicable. For brevity, this is not
always specified in the text.
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General plant 3: Requirements for life-cycle risk management

Title and description

What submitters said

MBIE position

- Require PCBUs to :

e prevent alterations to or interference with the plant that are not
authorised by persons responsible for management or control of plant at
a workplace

e ensure, so far as is reasonably practicable, that plant is used only for the
purposes for which it was designed, unless the person has determined,
in consultation with a competent person, the proposed use does not
increase risks to health and safety.

A change from the status quo that builds on duties in the Act by setting a specific
compliance pathway
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General plant 4: Requirements for plant that lifts or suspends loads

Title and description

What submitters said

MBIE position

The General Risk and Workplace Management Regulations

201628 require PCBUs to manage risks using the PRMP for work
done:

a) under any raised or lifted objects

b) with objects that are reasonably likely to fall

This requirement is process-based, with control measures
determined by application to specific circumstances rather than
fixed by the regulations. It is directed at the management of risks
of objects falling, regardless of whether the plant is in operation or
not, and does not cater to broader risks (eg where falls from
height may occur).

A series of supplementary requirements were consulted on to
clarify the engineering (safety-by-design) and operational
controls.

For plant used for lifting or lowering or suspending plant, these

provisions would require PCBUs to ensure:

¢ the use of plant specifically designed for the purposes of lifting
or suspending

o if using specifically designed plant is not reasonably
practicable:

o0 the plant used instead does not pose increased risks to
health or safety (relative to the risks of specifically designed
plant)

o if workers are being lifted or suspended, the use of an
attached workbox featuring a safety harness and exit, with
certain exclusions for tree lopping (see below for fuller
details).

Plant used for lifting purposes was widely
recognised as involving more extensive risks, and
to therefore warrant further specific requirements.
Overall there was support for the proposals,
including from the agriculture sector.

The forestry sector indicated some concerns,
particularly in the use of older excavators and
other equipment not designed for lifting or carrying
suspended loads, or where workers are not close
to the lifting activity (eg log handling or processing
environments). Further consultation led to
acceptance of the mandatory controls proposed
(eg requiring the adoption of hydraulic burst
protection, where appropriate) as reasonably
practicable where equipment is new or is operated
near people.

The proposal for a differential tree lopping
approach was predominantly favoured by
submitters. Little detailed reasons were provided,
although the unique nature of arboriculture work
was expressly acknowledged in a selection of
submissions supporting the proposals.

The proposal to incorporate the AS/NZS 1891
standard by reference in regulations was met with
some opposition. A common concern amongst
those opposed was that ‘locking in’ the standard in
this way will foreclose other alternatives, including
those of equivalent or higher standing.

Recommended in an adapted
form — ie with design and
operational elements only to be
progressed — given broad
submitter approval and the
significant and distinct risks this
type of plant presents. This
requirement addresses issue 4:
the range of risks from plant are
not properly managed.

MBIE is not proposing to adopt
AS/NZS 1891 by reference in
regulations, due to the potential
for adverse consequences by
limiting the means of
compliance.

MBIE does not support any
additional exclusions from the
regulations. Our assessment, as
an outcome of consultation, is
that the controls recommended
are proportionate, given the
related risks involved.

Adopting additional exclusions in
MBIE's view will risk
undermining the durability and
effectiveness of the regulations.

Detailed supplementary
guidance, customised to forestry
operations, will be used to clarify

28 Refer regulation 24.
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o the plant is used in accordance with its design capabilities,
including through the use of suitable lifting attachments and
adherence to safe working limits

0 loads are not lifted over a person unless allowed for by its
design

o0 loads remain under control at all times

0 no load is lifted simultaneously by more than one item of
plant unless permitted by the rated capacity of the plant.

Following the AMR, exclusions from certain aspects of the
requirements are proposed for plant used for the purposes of
stunt work, acrobatics, or theatrical performances.

For tree lopping, MBIE proposes provisions that will:

o allow for alternative safety measures to workboxes,
provisional on certain conditions being met:

0 arisk assessment showing that lifting or
suspending a person in a safety harness with a
crane provides a safer alternative

o0 the person doing the tree lopping is competent in
using a harness

0 the crane has safety mechanisms to prevent
inadvertent falling

o while attached to the crane, the person doing the
tree lopping is in visual, audio, or radio
communication with the crane operator.

0 require the use of harnesses designed and certified with
AS/NZS 1891.1:2007 (industrial fall-arrest systems —
harnesses and ancillary equipment) for the purpose of
lifting and suspending a person.

A change from the status quo that complements duties of the Act
by prescribing specific safety-by-design and operational
protections.

expectations regarding the use
of separation distances, work
phasing, or other administrative
controls, as alternative means of
compliance for older equipment
distanced from workers.
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General plant 5: Requirements for lasers

Title and description

What submitters said

MBIE position

Lasers are plant and therefore their use is subject to the General Risk and
Workplace Management Regulations requiring businesses to ensure workers
have adequate knowledge, supervision and training and general HSW Act
duties. Currently there are no additional mandatory controls for lasers.

MBIE consulted on further protections addressing the unique risks that lasers
pose — exposure to radiation and burns that can arise from direct exposure, or
indirectly, through reflection or refraction.

We consulted on requiring PCBUs to ensure that;
- laser equipment
a) intended for use on plant is designed, constructed and installed so as
to prevent accidental irradiation
b) on plant is protected so the operator or any other person is not
exposed to direct radiation, radiation from reflection or diffusion or
secondary radiation

- visual equipment used for observation or adjustment of laser equipment on
plant does not create a risk to health or safety from laser rays

- operators of laser equipment are trained in the proper operation of the
equipment

As well as these provisions, we also consulted on replicating Australian Model
prohibitions for certain class categories of lasers (Class 3B and Class 4, as
defined within AS 2397:1993) in construction work.

A change from the status quo that complements HSW Act duties by prescribing
specific safety-by-design and operational protections.

The concept of specified requirements
attracted predominantly positive feedback from
submitters, but limited responses were
received on specific aspects of the provisions
proposed. In recognition of this, MBIE
undertook supplementary engagement with
laser manufacturing representatives who fed
back that guarding is typically fitted on a
business’s own accord, rather than already
supplied pre-fitted by the supplier, allowing for
customisation to the specific production set up
/ business. MBIE is confident from this further
engagement that the minimum design and
operational protections proposed reinforce
best practice.

WorkSafe supports new regulations, based on
the Australian Model Regulations, given
expectation of continued growth in lasers
across a variety of different sectors (medical,
manufacturing, and construction, for example)
and in the importation of “unbranded” lasers.

Australian Model Regulation prohibitions on
certain classes of lasers attracted divided
opinions. Those opposed rejected the need for
a ban in circumstances where there are other
means available of effectively controlling
relevant risks.

Recommended in
adapted form — ie with
design and operational
elements of the
changes introduced but
specific class
prohibitions omitted.

Notwithstanding the
early stage assimilation
of laser technology in
workplaces (across
industries generally), it
is our assessment that
the significance and
readily identifiable
features of the specific
risks posed by lasers
warrant the minimum
protections proposed.

Responds to issue 4:

the range of risks from
plant are not properly

managed.
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Application of the requirements

The requirements we recommend will apply broadly and with limited exceptions, as
supported by the majority of submitters. MBIE’s recommendation is that the requirements
apply to all forms of plant aside from:

¢ plant which relies exclusively on manual power for its operation and is designed to be
primarily supported by hand. This adopts a proportionate approach, which recognises
intrinsic risks as materially different to those of plant powered from external sources
(eg electricity).

¢ non-military aircraft and its componentry, which are subject to the requirements set in
the Civil Aviation Rules prescribing safety rules before use and for regular
maintenance and checks.

o military aircraft and naval ships, which will instead have an alternative compliance
pathway apply, as specified under a Defence Force Order, issued under s. 27(2) of
the Defence Act 1990

o military plant (eg artillery weapons), where a Defence Force Order provides
sufficient protection

e selected ancillary equipment on vessels (ie processing equipment and materials
handling equipment like winches and augers).

Stunt work, acrobatics, and theatrical performances will be exempted from certain aspects of
the requirements for lifting equipment, as discussed above.

MBIE’s recommendation to exclude non-military aircraft

Matters of coverage regarding aircraft attracted limited feedback, and we received no
submissions from those directly affiliated with the aviation industry. We received two
submissions from those for whom aircraft use is ancillary to their main operations within their
industry — Civil Contractors New Zealand for use in construction and maintenance work, and
Federated Farmers for use in agriculture. Civil Contractors NZ expressed no firm views,
citing a preference for further discussion. Federated Farmers submitted that applying the
regulations proposed for aircraft would add unnecessary costs for no or marginal benefit.

The Civil Aviation Authority (CAA) (also the work health and safety regulator for aircraft while
in operation) considers, in principle, that the Civil Aviation Rules are comprehensive and
supports the recommendation to continue to exclude aircraft and the plant on board aircraft
from the regulations.

MBIE recommends the continuation of exclusions for aircraft and plant on board aircraft, as
supported by the CAA. Safety in the aviation sector is managed through Civil Aviation Rules,
and is guided by Standards and Recommended Practices (SARPS) set by the International
Civil Aviation Organization (ICAQ) for aviation safety, security, efficiency and environmental
protection. In relation to plant, rules include requirements for:

¢ the certification or approval of aircraft, products and parts, including design changes
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e maintenance of aircraft, components required to be fitted to an aircraft, and
instruments and equipment required to be fitted to aircraft.

These stringent safety standards, the general application of the HSW Act, and the nature of
plant on board aircraft mean that excluding aircraft is proportionate to the risks involved.

Given the comprehensive nature of the Civil Aviation Rules, applying these additional work
health and safety requirements to aircraft would essentially create a dual regime, risking
contradictory or overlapping rules (either initially or over time) and may result in confusion
about how to comply.

MBIE’s recommendations for military aircraft, warships, and other military plant

With warships and military aircraft excluded from CAA and Maritime Rules, MBIE’s
recommendation is that an alternative compliance pathway applies for the requirements
proposed for introduction. Specifically we are proposing that military aircraft and naval ships
are exempted from the regulations where a formal Defence Force Order (as issued under s.
27 of the Defence Act 1990) that complies with the regulations, to the extent practicable, is in
place. Further exclusions will apply for broader types of military plant subject to sufficient
protections provided by defence order.

MBIE’s recommendation of partial exclusions for vessels

MBIE's recommendation is that partial exclusions are adopted for vessels, so that:

o these proposed requirements only apply to ancillary plant on board vessels (such as
winches, augers, and on-board processing machinery) other than propulsion engines

e otherwise the status quo is retained and that vessels continue to be regulated
through a combination of Maritime Rules and HSW Act general duties.

Relevant Maritime Rules that already apply are based on international ship safety
conventions and include:

¢ the Maritime Operator Safety Standards (MOSS) for commercial vessels (conditional
on certain size thresholds), featuring mandatory audited safety systems (Maritime
Operator Transport Plans) and ship survey certification requirements

e wider Maritime Rules — among other things, these rules specify requirements for ship
design, construction, and equipment, and are currently the subject of a review (the
Series 40 review).

MBIE’s recommended approach is not supported by commercial fishing industry participants,
who have objected to the inclusion of vessels and any on-board plant in these proposals.
Matters of coverage regarding vessels and ancillary on-board plant attracted a number of
submissions from fisheries businesses and the New Zealand Fishing Health and Safety
Forum — the sector’s main health and safety advocacy body for large commercial operators.
A central concern among these submitters was that dual regulatory rules — under maritime
law and under health and safety regulations for plant and structures — would reduce clarity
for fisheries operators and produce regulatory standards that are ill-suited to the specifics of
the marine operating environment.
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Submissions against the proposal were broadly matched by submissions in support (11 in
favour versus 14 opposed). A recurrent view amongst those in favour was that equal risks
warrant equal treatment (ie there is equity for workers where the risks of harm are
comparable).

MBIE also sought input from Maritime NZ as the work health and safety regulator for vessels
as workplaces, and as the organisation responsible for the Maritime Rules. If appropriately
bounded, Maritime NZ's assessment is that the provisions do not introduce any specific
conflicts or irregularities with Maritime Rules or undue compliance burden, and their partial
application (ie in supplement to Maritime Rules, in selected circumstances) is supported in-
principle by Maritime NZ. Maritime NZ will closely engage with MBIE through the drafting
process to ensure that qualifying plant is appropriately specified to avoid any risk of perverse
outcomes (eg from impeded access to machinery that must be able to be quickly accessed
for the safety of the vessel and its crew).

Unlike most other types of plant, machinery on board ships was excluded from the
Machinery Act.?® Types of plant excluded from these past protections ranges from
machinery that is integral to the operation of vessels themselves (such as engines) to more
modern forms of ancillary machinery (eg processing plant). Although these types of
machinery were excluded from the Machinery Act, the general duties under the former Part 2
of the Maritime Transport Act and, subsequently, the HSE Act and HSW Act have applied to
such machinery. There have been (and continue to be) numerous breaches of these Acts
involving processing or materials handling equipment on board vessels and harm.

MBIE accepts there is a degree of overlap between the regulatory provisions proposed and
Maritime Rules. There are also certain points of difference, most notably the proposed
mandatory guarding requirements, which will prescribe a hierarchy of guarding measures for
determining suitable controls. This sets a compliance pathway for which there is no
comparable alternative within Maritime Rules.

For the years 2015-2019, there were 6 work-related fatalities involving plant in fishing,
hunting and trapping. In that time, there were a further 558 work-related injuries resulting in
more than a week away from work in these sectors, a number of which involving machinery
as a key cause.30 Rates of injury are high relative to other sectors, with these sectors ranked
sixth highest for 2019-2020, with a rate of 21.34 (assessed per 1,000 FTES), ahead of
forestry and logging (7 " ranked, at 21.20).

In the absence of any areas of discrepancy with Maritime Rules, and given the continuing
health and safety compliance breaches and harm, MBIE proposes that the same mandatory
controls for onshore processing facilities apply to processing facilities on board vessels. This
will serve to reinforce best practice while also supporting consistency across industries in the
treatment of comparable risks. MBIE’s recommendation also has been guided by the
significance of the harm on-board plant (eg processing plant) can cause.

29 ¢, 3(f) of the Machinery Act 1950 refers.

30 Indicatively 15 per cent or more, adopting the SWIFT data classifications of injuries involving “hitting stationary
or moving objects”, “being hit by moving objects”, “being trapped between moving and stationary objects”, and
“being trapped in moving machinery or equipment”.
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MBIE recommends that current PECPR exclusions for vessels are retained, ie excluding
vessels from the types of plant proposed to be regulated as “high risk plant”. This approach
is supported by submitter feedback. The “high-risk plant” chapter of this RIA discusses this in
more detail.

MBIE’s recommendations for powder-actuated tools

MBIE is recommending that general plant requirements are made to apply to powder-
actuated tools such as nail guns. Submitters generally supported introducing the same plant
requirements for powder-actuated tools, for reasons of coherency and due to the magnitude
of the risks involved in the operation of powder-actuated tools, particularly those of high
velocity power.

Long standing certificate of competence requirements also apply to powder-actuated tools.
Submitters suggested that the more modern tools warranted more proportionate treatment in
licensing, in recognition of their in-built safety features. This will be further considered under
the upcoming “Hazardous Work” review, which will cover certificates of competence.

Additional proposals not being progressed
MBIE also consulted on specific proposals for robotics, based on the Australian Model
Regulations, requiring PCBUSs to:

e have suitable control measures in place before directing or allowing a worker to work
in the immediate vicinity of robotic plant if it could be started without warning and
cause a hazard

e ensure that access to the area in the immediate vicinity of robotic plant is controlled
at times by isolating the area or using a hierarchy of control measures.

Of those that submitted on the consultation proposals (representing ~ 23% of submissions
received), a weak majority were in favour of the changes. Those who were opposed were
concerned about the general risk of impeding innovation. Supporters provided limited detalil
as to their reasons.

As an outcome of consultation, MBIE does not support progressing the proposed
requirements at this time, given the continued innovation underway with robotics (generally,
but also relating to the means of controlling risks). The protections of the HSW Act and wider
changes proposed for plant generally are considered by MBIE to be sufficient to address the
harm associated with robotic plant. Relevant wider changes recommended include:

¢ mandatory application of the PRMP to the general risks of plant and more specifically
the risks from mobile plant

e requiring appropriate warning devices to manage the risks of collision
e guarding requirements

e arequirement for ‘upstream’ designers, manufacturers, importers and suppliers to
ensure plant is without health and safety risks, so far as is reasonably practicable,
and feedback information on the safety of plant across the supply chain.

On balance, WorkSafe supports MBIE’s recommendation not to progress the proposals at
this time. WorkSafe notes the rapid pace at which robotics technology is continuing to
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advance, and the need for innovative safety features to keep pace with developments. For
example, increasing use of collaborative robots (cobots) with more frequent interaction
between robots and humans means traditional controls like isolating the robot are not
appropriate. Designing a safe cobotic installation is challenging and will rely more on highly
sensitive and failsafe safety sensors and detections to ensure safety. International standards
can play an important role as a mechanism for benchmarking good practice, as they can
respond more quickly than regulations.

WorkSafe will be able to produce workplace guidance as a means of clarifying expected risk
management practices for robotics.
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Impact analysis

Method of assessing impacts

In assessing the impacts of relevant options we have based our assessments on
consultation responses and supplementary analysis, which has been informed by specialist
input from WorkSafe and wider sources (eg manufacturers of laser equipment).

Business responses to the changes under consideration will not be uniform but rather will
depend on the precise nature of the business and the way health and safety risks are
managed currently. Due to this, we are unable to prepare overall quantified cost estimates
for all of the changes under consideration. Corresponding benefits — in so far as attributable
reductions in harm — similarly are difficult to quantify.

In recognition of the complex and varied nature of associated impacts, we have instead
adopted a qualitative approach to assessing impacts which:

e for costs considers:

o stakeholder feedback on associated costs, and our own assessments (where
possible) of illustrative costs of control measures

o the scale of adjustment required, benchmarked against common business
practices, as reported by stakeholders, and broader requirements (including
those previously set by the Machinery Act 1950)

0 inter-relationships with wider proposed provisions, in particular addressing the
design of safety critical features (see Chapter 4: Upstream Duties for further
discussion)

o for benefits focuses on how the changes will influence underlying causes of harm (as
identified through consultation, and described under 2.2.3), and alignment with
Australian arrangements (as a country that compares favourably in rates of
workplace harm).

Expected costs

Submitters were divided in their views as to whether the requirements proposed would
involve costs for their businesses. Feedback received primarily from larger business
respondents was that proposed requirements were already being met, therefore involving no
additional costs. Others took a different view, submitting that the changes would involve
some level of costs — whether as a result of training, general compliance, or machinery /
equipment upgrades. Where costs were anticipated, submitters generally considered these
would be “one-off” and did not provide specific estimates as to likely scale.

A number of submitters impressed the importance of adequate guidance as a means of
alleviating the costs for businesses in interpreting the regulations. WorkSafe guidance will be
made available to accompany the changes.

MBIE’s assessment is that costs overall will be modest. Capital upgrades will only be
required in certain specific cases, for instance to ensure that machinery is safely guarded, so
far as is reasonably practicable, and where warranted by the presenting risks. The additional
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specificity set by the requirements reinforces and is compatible with best business practices
(including AS/NZS Standards), moderating the costs of the changes. In-built safety by
design features (like guarding) will also be encouraged to be addressed at an earlier, more
cost effective stage in the lifecycle of the plant, with supplementary requirements proposed
for “upstream” designers and providers of plant.

Wider costs incurred (eg for the purposes of training staff) are expected to be minor.
Expected benefits

In general, submitters considered costs would be matched by commensurate benefits.
Specific benefits identified were wide-ranging — with the NZCTU, for instance, submitting:

Increasing clarity in the regulations through implementing these proposals has clear benefits for
workers when working with plant. The most easily identifiable benefit is better protections in the
workplace, a second but equally important benefit is the improvement the regulations will have on
worker engagement. Where workers are more easily able to find the standards against which their
jobs operate, they are in a better position to identify hazards, engage with their employers on
these hazards and to address them. We have noticed gaps in the workforce where risk
identification and controls are not understood as well as they could throughout the workplace, this
is a clear gap in the health and safety system — these regulations should be able to assist in filling
these gaps. Another element of engagement is better equipping the workers to help their
workmates with health and safety in the workplace. Improved regulations with plant and mobile
plant help Union representatives, health and safety reps, and staff create environments where
new staff are able to understand risks of the workplace — and appreciate them

MBIE, like the majority of submitters, has assessed the impact of the changes as net
positive. As an outcome of consultation, MBIE is confident the changes:

¢ will be effective in improving the way key risks are managed across businesses,
without imposing undue costs

e implement proportionate requirements, which prescribe controls that are appropriate
for the level of risk and that are consistent with existing guidance and AS/NZS
Standards

e appropriately balance the need to provide clarity for duty holders with the need to
avoid undue prescription

o achieve flexibility and durability by implementing modernised regulations that are
suitably adaptable for diverse workplaces.

We are unable to specifically estimate the reduction in harm that may result, though
associated levels of plant related harm (equating to 61 percent of work deaths) indicates the
impact is likely to be significant.

More detailed analysis across each of the specific changes recommended is provided in
tables below.
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Impact analysis

The tables below provide our assessment of incremental impacts relative to the status quo for recommended options. The assessment indicates
MBIE anticipates significant net positive impacts overall from the package of proposals, arising from better management of a variety of risks. The
changes produce a balanced set of requirements that provide a proportionate response to the levels of harm. In featuring little prescriptive detail,
the changes cater to a wide range of businesses and types of plant, delivering significantly improved flexibility and durability. Impacts on clarity are
assessed as of a lower scale but as materially improved overall.

No action

Effective Proportionate Clear Cost effective Flexible and Overall assessment
durable
0 0 0 0 0 0

The high associated rates
of harm caused by plant

(61 per cent of all
workplace fatalities, and 46
deaths, annually, on
average) illustrate that
health and safety risks are
not being effectively
managed.

Current regulations —
such as the HSE
Regulations 1995 —
provide only partial
coverage of common
risks and are
outdated.

Current protections
have fallen behind
protections of the

past, as provided by
the Machinery Act

1950, and those of

the UK and Australia,
as countries with
more favourable
levels of workplace
harm.

Current regulations
are incomplete and
provide insufficient
clarity for duty
holders on the
expected means of
compliance with
HSW Act duties. The
interim removal of
the Machinery Act in
2016 has caused
added confusion.

Cost effectiveness is
not being achieved due
to the high cost burden

(social and monetary)
of the workplace harm
caused and insufficient

take up of more cost

effective and reliable
engineered controls.

Regulations are
selective in their
coverage,
undermining
durability. The
prescriptive
specificity of HSE
regulations does not
fit the modern,
comprehensive
approach introduced
by the HSW Act.

By inhibiting clarity
for workers and duty
holders, the gaps of

current regulations
are resulting in poor

health and safety
outcomes.
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General plant 1
Guarding requirements

Effective Proportionate Clear Cost effective Flexible and Overall
durable assessment
+ ++ ++ + ++ ++

As per earlier
Machinery Act 1950
requirements,
encourages
increased adoption of
more reliable
engineering controls
(safety-by-design)
and formalises
expectations of
AS/NZS Standards.

These provisions
apply only so far as
is reasonably
practicable; they are
not absolute. The
provisions allow for
a range of control
systems.

The regulations will
not specify the
means of
maintaining record
keeping required for
presence-sensing
safe guarding
systems, allowing
for businesses to
customise their
approach.

Addresses the
gaps in HSE
requirements and
the reduced clarity
resulting from the
Machinery Act’s
removal.

Reinforces
accepted best
practices from

AS/NZS

Standards.

Requires measures that are
practicable and commensurate
to the risks of particular
circumstances, in this way
incorporating an expectation of
cost effectiveness.

Business costs — anticipated to
be modest overall — will vary
from minimal, to more
substantive (in instances
involving initial upfront upgrade
costs). For new plant, more
extensive availability of pre-
fitted guarding — arising from
supplementary proposed
“upstream” duties — will
diminish the need for costly
retrofitting.

Compensating benefits will
arise from greater uptake of
effective safety-by-design
controls.

The partial overlap with
protections of the past
moderates expected costs and
benefits.

In contrast to
existing HSE

regulations31 does
not specifically limit
applicable types of
machinery, ensuring
consistency of
coverage across
plant in all forms
(traditional and
modern).

Introduces a ranking
of different guarding
controls, in
accordance with the
level of protection
and reliability they
offer. The rankings
align with those in
the AS/NZS
standards.

Ensures clear and
consistent
expectations that
are anticipated to
effectively
encourage reliable
means of harm
prevention.

31 Guarding provisions under the Health and Safety in Employment Regulations 1995 apply only to the specific types of woodworking and abrasive machinery listed in Schedule 1,

column 1
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Effective

General plant 2
Requiring PCBUs
to follow the PRMP

workers. Provides
additional specificity
to support the
central concepts of
risk management
embodied by the
HSW Act.

Confirmed as
existing standard
practice by some

submitters.

the risk of harm.
Makes each
descending step of
the hierarchy
contingent on what
is reasonably
practicable — in this
way ensuring
proportionality.

can comply with
their HSW Act s. 30
risk management
obligations, but
leaves the specific
means of
compliance as a
matter for PCBUs to
determine.

Replicates what is
already in place for
selected categories
of work currently.

Conforms with
AS/NZS Standards.

Methods of documenting
assessments are not set by
the requirements, allowing for
businesses to customise their
approach.

Further encourages cost
effective safety- by-design
measures.

Material benefits anticipated
at modest cost overall.

Proportionate Clear Cost effective Flexible and Overall
durable assessment
+ ++ + + ++ ++

Provides a common Directs a PCBU’s Sets a process to Requires what is “reasonably Embeds Reinforces HSW Act
structured process attention to those be followed that practicable” and flexibility by duties by providing

to set consistent areas which warrant | provides additional | commensurate to the level of specifying the more specificity in

expectations for the highest level of clarity for duty risk — which will differ from end not the risk management for

PCBUs and protection, given holders on how they business to business. means. common critical

risks, in a way that
is proportionate,
durable and flexible.
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Effective

Proportionate

Clear

Cost effective

Flexible and durable

Overall assessment

++

Addresses the
variable practices
of businesses
currently in
managing life
cycle plant risks.

General plant 3
Requirements for lifecycle risk management

++

In a number of
instances these
provisions will be
contingent on what
is reasonably
practicable in the
circumstances, as
means of
safeguarding against
requirements that
are unduly onerous.
Broader
requirements have
been confirmed
through consultation
as reinforcing
general best
practice.

+

Sets more specific
expectations for
undertaking key

elements of general

plant risk
management, to
assist with the
interpretation of
general HSW Act
duties. As requested
by submitters,
associated specific
competency criteria
will clarify how the
involvement of
‘competent persons’
required by the
provisions can be
complied with.

++

Expected to
significantly
improve risk
management at
low to modest cost
overall.

Sets requirements
that are suitably
adjustable for
existing business
practices.

++

Avoids undue
prescription, allowing
businesses a level of

flexibility in their
methods of compliance
(ie sets requirements
that are readily
adaptable to suit
established
maintenance and plant
management
processes).

++

Sets balanced
requirements for
management plant that
are compatible with
existing business
practices. Anticipated
to improve general
plant management
without imposing
undue compliance
costs.
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of improving risk
assessment by re-
orienting
expectations
towards stronger
engineering
controls, where
practicable, with
increased
reliability.

General plant 4
Design and operational requirements for lifting plant

significant and
distinct risks this type
of plant can present
by clarifying
expectations
regarding the
integrity of the
machinery and its in-
built safety features,
along with broader
operational
processes.

Allows for varied
responses, dictated
by what is practicable
in the circumstances,
rather than
prescribing ‘one-
sized fits all’ rules.

Accompanying
WorkSafe guidance
will allow for lower
cost means of
compliance for
forestry work that is
distanced from
workers.

improves clarity by
supplementing
requirements already
specified general risk
regulations.

WorkSafe guidance
will be needed to
clarify aspects of the
requirements, most
notably for how they
apply to forestry
operations.

determined by what
is effective and
reasonably
practicable in the
circumstances.

Resulting business
costs will vary from
marginal through to
more substantive, in
particular where
capital upgrades
are required.

Costs are expected
to be modest
overall and met by
commensurate
health and safety
benefits.

prescription to deliver
durability and
flexibility.

Easily applies to
machinery in new
forms.

Effective Proportionate Clear Cost effective Flexible and Overall assessment
durable
++ ++ + ++ ++ ++
Provides a means Responds to the Incrementally Costs will be Avoids undue Expected to provide an

effective means of

improving uptake of
safety by design, where
warranted by the risks

involved, as an
outcome, improving
general risk

management in a

proportionate manner.
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Effective Proportionate Clear Cost effective Flexible and Overall assessment
durable
+ + + + ++ +
Expected to improve risk Responds to the Sets general Encourages sound Responds to Provides an appropriate
" management through growing risk of harm requirements for design over retro- emergent risks. platform for better
o increased in-built safety lasers pose for proper design and fitted controls of management of the
C_‘Q design features and workers and others. operation, leaving lessened Has minimal distinct risks that lasers
= safer operational Addresses a set of | the specific means of | effectiveness and / prescription to present.
o practices. clearly identifiable compliance as a or increased cost. | ensure that business
0 = risks. matter for PCBUs to practices and
S g Effectiveness is determine. Specifies the end technology
=1 o anticipated to be raised not the means in innovation are not
s = by broader “upstream” setting out the unduly hampered.
= = related requirements, protections to be
8 .’5 targetirjg improved provided.
v safety of |mported plant
IS and plant design more
S generally.
0
j
o Sets a baseline for
safety ahead of
expected future growth
in uptake.
Key:
++ much better than doing nothing/the status quo
+ better than doing nothing/the status quo
0 about the same as doing nothing/the status quo

- worse than doing nothing/the status quo

-- much worse than doing nothing/the status quo
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Summary of conclusions: General plant

Key conclusions from this chapter are summarised below.

Plant causes extensive harm, with most (61 per cent) work fatalities involving plant of some form.
Plant is pervasive across workplaces and its safety is integral to good health and safety at work.

The types of risks that plant poses for workers and others are as broad and varied as the different
forms plant can take (including machinery, tools, and other types of equipment). Some of these risks
are long-standing (such as machinery entrapment, crushing of body parts, and exposure to noxious
fumes or chemicals) whereas others have come about more recently through technology changes
(such as lasers in production), with further risks expected to emerge as technology continues to
develop.

For plant to be safe, its risks need to be systemically well managed, across its full life cycle — from
commissioning through to disposal. From the feedback we have heard from stakeholders and
WorkSafe, it is apparent that this is not being achieved:

e Guarding and safety measures do not meet acceptable standards, are being removed, or are
not fitted at all

e There is inadequate management of cleaning and maintenance risks

e Risks throughout the life cycle of plant are not well managed

e The range of risks from plant are not being properly managed.

The requirements under existing regulations for managing plant safety provide insufficient clarity for
workers or businesses on how risks should be managed and:

e areincoherent

¢ have fallen behind earlier, long-standing protections of the Machinery Act 1950, revoked as a
transitional step to the more modernised requirements of these proposals.

e are out of step with the wide types of plant operated in modern work places (such as
presence-sensing safeguarding systems) and the more comprehensive requirements of the
UK and Australia, as countries with significantly lower work-related harm.

MBIE recommends regulatory changes are made in response to the issues identified. The changes
recommended for adoption are closely based on Australian Model Regulations and will require
PCBUSs to:

e apply a specified process to determine the appropriate guarding for their particular plant

e ensure safe maintenance and cleaning of plant, and safe operational controls, emergency
stops and warning devices

e maintain the integrity of presence-sensing safeguarding systems, through keeping records of
testing, inspection, maintenance and alteration

e apply the Prescribed Risk Management Process to the risks arising from plant

e arrange inspection whenever plant is altered, to ensure the risks are monitored

e use a competent person whenever plant is altered, maintained, inspected or tested

e prevent unauthorised alternations or unintended use

e adopt specific design and operational protections for lasers and plant used for lifting or
suspending loads.

Alternative means of compliance will be allowed in certain circumstances (such as tree work).
Transitional arrangements are yet to be determined, pending further consultation with stakeholders.
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MBIE’s assessment is that the changes:
o Will effectively improve risk management, by increasing clarity for duty holders, and

improving the use of reliably engineered ‘safety-by-design’ measures and overall quality of
plant

Are durable, proportionate, and equitable — setting equal protections for workers across
sectors with minimal prescription

¢ Involve modest costs overall, through conformity with AS/NZS standards and prior Machinery
Act requirements, that are expected to be met by significantly higher compensating benefits.

We do not recommend further required protections proposed for robotic plant at this time.

Stakeholders were generally supportive of the changes recommended, with objections from forestry
and fisheries groups on selected aspects outweighed by broad support overall.
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Chapter 3: Mobile plant protections

Section 1: Problem definition and objectives

What is the current state within which action is proposed?

Mobile plant encompasses plant that is powered or self-propelled. Forklifts, quad bikes,
bulldozers, elevating work platforms, mobile cranes, cars, and trucks all fit within this category
of plant, which is ubiquitous across virtually all industry sectors. The uses for mobile plant are
similarly varied — for example the transport of goods / people, and also the towing and
suspending of loads such as hay baling or retrieving large items of stock within a warehouse.

Much of New Zealand's mobile plant is designed and produced at scale by large overseas
manufacturers. Altering original designs and modification through the addition of new fittings
(eg fixtures to increase the carrying capacity on quad bikes) when the equipment enters into
use in New Zealand is common. The scale of the cost to purchase new (at times in excess of
$1 million) means that the re-circulation of older equipment frequently happens through re-sale.
As a small country, mobile plant is often sourced secondhand from overseas. Plant can be on-
sold irrespective of its state of repair — as provided for by the ‘as is’ provisions of the HSW Act
(s. 42(6) refers) — leading to a very prolonged life in some cases.

Mobile plant technology continues to evolve. Remotely controlled plant is increasingly being
used within workplaces — for instance to control horticultural crop spraying equipment. The
costs of safety features — such as cameras to address operator blind spots on construction
vehicles — have in many instances declined considerably. Predominantly dating from the 1990s
and earlier, current regulatory requirements have not kept up with these developments.

What regulatory system(s) are already in place?

As illustrated by the table below, mobile plant usage is governed by piecemeal collection of
measures currently. Regulations have for some time contained a series of exclusions eg, an
exemption for plant under 700 kg (intended to exclude lighter plant from the cost of complying),
in the case of roll over protection requirements.®2 Over time, the amount of plant covered by
these exclusions has grown, particularly as the use of sub 700 kg vehicles (quad bikes, but also
side-by-sides, for example) has become more prevalent.

HSW Act e Businesses must ensure that the health and safety of workers and
others is not put at risk from the operation of vehicles / mobile plant

Sections 36 & 38 in workplaces.

32 The 700kg de minimus exemption had its origins in Tractor Safety Frame Regulations from 1967
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Health and Safety in
Employment
Regulations 1995

Sections 19 & 20

e Supplementary requirements for roll over protective devices and
seat belts, in selected circumstances only.

e Excludes:

- mobile plant that weighs - cars, trucks, vans and

700 kg or less buses

- tractors used in agricultural - cranes
work

- forklifts with telescopic - agricultural harvesters
booms

- power operated work
platforms (or mobile elevated
work platforms)

- mobile plant designed to be
used on level ground (if the
PCBU has taken steps to
ensure workers use it only in
this way).

- log haulers

- paving machinery
- drag lines

e On application to WorkSafe, exemptions can be granted for
additional types of plant (none issued to date).

Health and Safety at
Work (General Risk
and Workplace
Management)
Regulations 2016

Regulation 9

Requires:

e businesses to ensure that workers have adequate knowledge,
supervision, and training for the safe use of plant and personal
protective devices, and

e risks to health and safety from work done under lifted objects or
loads are eliminated, so far as is reasonably practicable, or
otherwise managed.

Health and Safety in
Employment (Pressure
Equipment, Cranes
and Passenger
Ropeways)
Regulations 1999

e Features regulatory requirements specific to mobile cranes (and
cranes generally).

Non legislative
measures

Relevant examples include:
- The Safety and Health in Forest Operations: Approved Code of
Practice — released December 2012
- The Training Operators and Instructors of Powered Industrial

Lift Trucks (Forklifts): Approved Code of Practice — released
August 1995

- Operator Protective Structures — for use on self-propelled
mobile mechanical plant: Approved Code of Practice — released
February 1999

e Supplied as interpretative aids, these documents cannot (and do
not) purport to describe any strict legal requirements, but are able
to be relied on as sufficient evidence of compliance.

In certain circumstances, the safety of mobile plant is also regulated by other interacting
legislation and regulations. Vehicles are subject to safety and other requirements under the
transport regulatory system, including driver licensing and vehicle registration. For

requirements to apply, vehicles must be operating on public roads. Vehicles on private roads —
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for instance to transport workers to a farm or to a forestry site — fall outside of transport rules.
By virtue of their classification as “plant” under the HSW Act?, aircraft and vessels are subject
to health and safety general duties. Sector-specific safety regulations — as administered by the
Civil Aviation Authority (CAA) and Maritime New Zealand — also apply. The “general plant”
section of this RIA provides additional information on this.

WorkSafe’s Policy Clarification on Crush Protection Devices for Quad Bikes

In May 2019 WorkSafe released a ‘policy clarification’ firmly endorsing the use of crush
protection for quad bikes, receiving support from prominent agricultural affiliation group
Federated Farmers.3* Launched in parallel, an ACC-administered subsidy scheme provides
businesses with access to up to $360 in subsidies to offset the purchase cost of these
protection devices. A significant increase in sales of operator protective devices has occurred
since the clarification’s release. In overall terms, however, sales remain at modest levels.

What is the policy problem or opportunity?

As a central cause of work-related harm (corresponding to 92 percent of all plant related
fatalities, 53 percent of work fatalities overall), mobile plant has a major influence on New
Zealand’s workplace health and safety. Although mobile plant work-related injuries can occur in
any sector, more than half of them in New Zealand occur in the following industries:

e Agriculture, Forestry and Fishing

e Construction

e Manufacturing

e Transport, Postal and Warehousing.

Mobile plant poses its own distinct risks — additional to those presented by general types of
plant (refer Chapter 2 for further details) — that need to be properly managed. The movement of
mobile plant, often in dynamic working environments such as construction sites, warehouses,
or on variable terrain, can cause harm from:

e overturning or colliding with people, things or other mobile plant
¢ falling objects or being thrown from mobile plant
e exposure to dangerous substances eg diesel particulates.

The risks presented are often exacerbated by the weight of the machinery involved (upwards of
1500 kg for forklifts and 300-500 kg for general use quad bikes). Instances of harm can involve
operators, passengers, and also bystanders on occasion.

Current requirements lack specificity in expected practices for managing relevant risks, and
contain anomalies with broader HSW Act duties, through the multiple exemptions they
incorporate. Their incompleteness means they are ill-suited to the heightened risks that mobile

33 With the term “plant” defined under s. 16 of the HSW Act to include: any machinery, vehicle, vessel, aircraft,
equipment ... appliance, container, implement, or tool

34 As per ALHSAG submissions on the Review, and https://www.fedfarm.org.nz/FFPublic/Media-
Releases/2019/Crush protection for quad bikes very worthwhile option.aspx;
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plant can present — eg being thrown off or struck by the plant itself or any items it may be
carrying.

Mobile plant remains a significant and persistent source of harm across a variety of different
sectors. Relevant available data illustrating this is summarised below. There has been very little
fluctuation in the scale of attributable deaths year-on-year over the 2008-2017 decade.

Incidents of serious work-related injuries (resulting in more than a week’s absence from work)

generally have continued to rise for different forms of mobile plant. In the five years since 2014

for instance, annual incidents of serious harm involving earthmoving machinery, on average,

increased 202 per cent from the previous five years. For mobile agricultural machinery,
incidents grew by 145 per cent.®

Figure 12: Harm caused by mobile plant

Fatalities from mobile plant 2008-2017:

38 work related deaths annually on

average

92% of all plant related fatal work

injuries

53% of fatal work injuries overall

O
]

Light welght vehicle
(cars, vans, utllitles)

-

264 Tract Forklifts

Other moblle
plant

Truck

Moblle agricultural
machinery

Earthmoving
machinery
All terrain vehlcles

Source: SWIFT data, unless otherwise specified

35 Derived from SWIFT data.
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Mobile plant harm in high risk sectors:

73% of work injury deaths in agriculture 2008-2017

41% of work injury deaths in construction 2008-2016

28% of work injury deaths in manufacturing 2008-2015

14% growth in serious harm incidents involving
mobile plant

15,575 incidents annually on average for the
most recent five years — 20% more than the 5
years prior (13,122 incidents)

5 work related quad bike fatalities annually, on
average (peaking at 9 in 2015)

For 90% of these fatalities, crushing was the
cause

Work place quad bike deaths per 100,000 of
population:

. 0.19 average fatalities rate in NZ

in NZ.

0.04 in Australia.
Across all driver fatalities in construction,
crushing and / or being thrown from mobile
plant while operating on slopes was the cause
for the majority of deaths
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The need for improved risk management

The significance of the harm associated with mobile plant demonstrates that improvements are

needed in the way that risks are managed. Specific associated issues related to mobile plant

are as follows:

Issue 1: Roll-overs are a prevalent cause of work-related harm

The risk of rolling is a well-known and common risk associated with mobile plant, which
can overturn when its centre of gravity becomes unbalanced. When mobile plant rolls
over, it can crush or trap operators or passengers, resulting in serious injuries and
fatalities. The risks of over-turning may be increased by a range of factors, for example
difficult terrain or weather conditions, heavy loads, and / or inadequate training or
experience of operators. Certain devices — such as crush protection on quad bikes and
tractor safety frames — can provide a means of protecting the operator if the plant rolls
over.

Tractors, forklifts, quad bikes, compact dumpers, dump trucks, telehandlers, and ground
spreader fertiliser trucks are particularly prone to overturning, because they have a higher
centre of gravity. Overturning has been reported as associated with 17 percent of vehicle-
related deaths at work in the UK 1998/99-2004/05. Indicative data from WorkSafe
indicates there were 2,795 incidents in New Zealand of serious injury involving forklifts,
tractors, ATVs (including quad bikes), and earthmoving machinery for the year 2018.

In recognition of the level of risks involved, New Zealand, Australia and the United
Kingdom all require persons managing or controlling plant to ensure protection for people
on mobile plant in case the plant rolls over (though subject to a series of exceptions in
New Zealand, as noted above). In Australia, the Federal Government has moved to
introduce product safety regulations requiring rollover protection devices for all newly
imported ‘general use’ quad bikes, subject to an 18 month phase in period.

Rollover protection for tractors is widely recognised as not necessarily suitable in all
circumstances, given the way that other items (eg long-hanging vegetation) can interfere
when in the path of the rollover protection measures. This is addressed in WorkSafe's
guidance on Safe Use of Tractors on Farms, and in Australian and UK regulations, which
allow alternative control measures to be used in selected circumstances (tractors used for
hop or orchard work, in and around buildings, and in places that are too low).

Issue 2: Collisions cause significant harm

When mobile plant hits things, the operators can be thrown out of the plant, get whiplash,
or be thrown around inside the plant (if they are not suitably restrained). Operators (both
in and temporarily outside of the plant), passengers, and people in the vicinity of
operating mobile plant can be hit by the plant, or crushed between the plant and
stationary objects. The risks of collisions can be exacerbated by a variety of factors (such
as poor light or adverse weather conditions, dynamic and busy work sites, and operator
blind spots or inadequate training).
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WorkSafe analysis indicates between 2008 and 2016, 38 percent (10) of vehicle-related
fatalities on construction sites involved victims outside of the mobile plant.=®

Aside from the general duties in the HSW Act, there are no specific requirements for
PCBUs to manage the risks of mobile plant hitting people or things. By contrast, Australia
has clear duties on PCBUs to manage the risk of collision, and where there is a risk of
collision mobile plant must have warning devices. The United Kingdom requires mobile
plant to have visibility aids, where safety is at risk due to visual impairment, and lighting
during night operation.

Issue 3: People can be thrown from mobile plant

Being thrown out of or off mobile plant can occur when plant rolls over (eg caused by
destabilisation of a vehicle when towing a load), is operated on uneven or sloped ground,
when the operator takes unexpected sharp turns or manoeuvres, if something falls onto
the plant or operator, or if mobile plant collides with another plant or thing and the driver is
not secured with a seatbelt.

If operators or passengers are thrown from mobile plant, the risks of serious injury or
death are high because the plant will often continue to move and can run over the person
who is thrown out. This remains the case irrespective of whether the plant is travelling at
low or high speed. For mobile plant that operates at higher speeds (eg quad bikes and
other vehicles) there is an additional risk of harm if operators or passengers are thrown
out and hit the ground or another thing with a lot of force. Being thrown out of or off
mobile plant at low speeds can still result in crushing or other injuries.

WorkSafe analysis shows that between 2008 and 2016 most driver fatalities in the
construction sector were caused by drivers being crushed and/or thrown from their mobile
plant when operating on slopes. Failure to wear seatbelts was a significant contributory
factor to the driver’'s death in 80 percent (8) of the cases where the driver was in the
vehicle at the time control was lost.

Issue 4: Falling objects pose significant risks

Falling objects pose particular risks for operators and passengers of mobile plant since it
is often:

e used to lift objects and loads that could fall onto operators, passengers, or other
people nearby (eg mobile cranes, forklifts, hay bales on tractor forks)

e used to carry objects that need to be loaded and unloaded from the mobile plant
(eg trucks, forklifts)

e operated in dynamic work environments where other machinery is operating, and
objects are being lifted by other plant in the vicinity, or in workplaces where
objects and people can fall from height (eg construction sites and warehouses).

Lifting, moving, unloading and loading objects are key causes of harm from mobile plant.
Obijects falling on people was the third biggest cause of fatalities (19 percent, 15 deaths)
in construction between 2008 and 2016. Forty percent of these occurred when people

36 Source: WorkSafe Construction Sector Scan (17 July 2016).
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were hit while unloading objects from trucks, shipping containers, crates etc. From 2008-
2015, 28 percent of deaths (7) in manufacturing involved people being hit by falling
objects. Unloading goods contributed to half of these deaths.

The General Risk and Workplace Management Regulations require that the risks to
health and safety associated with objects reasonably likely to fall on and injure a person
are managed in accordance with a hierarchy of control measures. This hierarchy allows
for a variety of different responses — from elimination of the risks through to a range of
other measures (eg fall arrest systems, or exclusion zones).

Issue 5: The risks of specific types of mobile plant are not well managed
Quad bikes and forklifts®” present increased risks due to a number of factors:

e Prevalent use in situations for which they are not designed (eg to carry
passengers, or to transport loads which are too large or heavy), and poor
understanding of those design limitations.

¢ Challenging environmental factors such as difficult terrain, or operating a forklift
within a busy warehouse.

e Operational factors — such as where drivers are in an impaired state due to fatigue
or reduced vision, not using the active riding technique that quad bikes require (eg
because of insufficient upper body strength in younger or older drivers), or not
understanding the design limitations for forklifts and quad bikes.

¢ Instability from the way that loads are carried and machinery parts (eg elevated
masts).

The incidence of fatalities and serious injuries involving quad bikes and forklifts reflects
their greater risks and prevalence. From 2008-2019, 65 people died using quad bikes at
work. Across fatalities in agriculture since 2000, 28 percent are associated with quad
bikes. WorkSafe indicatively estimates that there have been in the region of 7,000
incidents of serious injury involving forklifts since 2008.

Australians use quad bikes for farming and the same kinds of work we do in New
Zealand. They have similar problems managing the risks, and also have a high level of
fatalities and injuries from quad bikes. In the six years from January 2011 to December
2016, there were 114 quad bike fatalities in Australia — about half of these occurred while
work was being done.

There were no provisions for mobile plant in the Machinery Act 1950 — so it is an area
that has always been sparsely regulated. Risks currently are addressed:

e for quad bikes by the general duties in the HSW Act and General Risk and
Workplace Management Regulations (eg requirements about providing personal
protective equipment such as helmets, and training and supervision), guidance
from WorkSafe, and safety messages from manufacturers in the bikes’ operating
manuals.

o for forklifts by the general duties in the HSW Act, Health and Safety in
Employment Regulations (requirements for roll-over protection and seat-belts

37 As defined by WorkSafe’s Approved Code of Practice to include (among other examples) forklifts, order pickers,

reach trucks, platform trucks and lateral stacking trucks.
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only), WorkSafe’s Approved Code of Practice for Training Operators and
Instructors of Powered Industrial Lift Trucks (1995), and a voluntary operator
certificate of competence scheme.

Various targeted education and campaign programmes have been delivered by WorkSafe
directed at improving awareness and the way that risks of quad bikes and forklifts are
managed. This includes WorkSafe's Safer Vehicles — Safer Farms programme of work,
for example, primarily focussed on encouraging farmers to consider safer alternatives to
qguad bikes.

Current regulatory arrangements

Mandatory protections currently only apply in limited circumstances, given the exclusions of
HSE regulations. This raises anomalies with requirements for businesses to ensure maobile
plant does not put workers and others at risk prescribed by the HSW Act®. In particular, seat
belts and/or roll-over protection will often constitute what is reasonably practicable in the
circumstances for duty holders to prevent harm under the primary duty of care, yet are subject
to numerous exclusions in current supporting regulations.

Where they do apply, current regulations address only selected risks, and more generally, have
fallen out of step with current ways of working (eg quad bikes are now in wide-spread use) and
the re-engineered, performance-based HSW legislation.

What do stakeholders think about the problem?

Through the process of public consultation, feedback on mobile plant aspects was provided by
a broad range of stakeholder groups — in written submissions and as part of MBIE-convened
meetings. Of the total 172 submissions received, well over half commented on mobile plant.
This included submissions from a range of submitters affiliated with the forestry, construction,
energy, agriculture, and transport and freight sectors. Worker feedback was obtained from
union bodies NZCTU and E td, and through several submissions received from individual
workers directly. Other submissions provided included that of a private individual who had lost a
child in an incident involving a quad bike. Feedback was also received from WorkSafe.

The significance of the harm from mobile plant is accepted by stakeholders. Upper Hutt Hire
Limited, in their submission, for example, referred to the significant incidence of pedestrian
collisions involving forklifts (about 60% of notifiable incidents). There is also wide acceptance,
as evidenced by submissions, of the importance of driving sustained improvements in
practices. Echoing this sentiment, Federated Farmers, for instance responded that:

....]work-related agricultural deaths] occur at a frequency and rate that is cumulatively
concerning, emphasising the need for change. We consider those working on-farm have a right to
earn a living in a safe working environment, and poor health and safety outcomes impact
individuals, families and communities. Improvement is required.

Stakeholders did not have a common view as to the underlying causes of harm, with
respondents instead (in accordance with MBIE’s views) considering these to be diverse and
varied. The Construction Health and Safety Association of NZ (CHASNZ) responded that
operator competency warranted specific focus. Respondents from other industries, such as

38 ss. 36 and 38 of the HSW Act refer
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Ports of Auckland, identified broader factors regarding the increased adoption of safety by
design as particularly important (among other factors, including the adoption of mobile plant
that is suited to the terrain). marawemioss: commented that an inability to completely engineer out
risks with equipment, means ongoing risks will remain for PCBUs to manage (eg through

warning devices).

The validity of current regulatory exemptions of mobile plant 700 kg and under from
requirements for rollover protection and seatbelts was a point of contention within the feedback
received. Many submitters impressed that the risks of mobile plant need to be managed,
irrespective of weight. Respondents put forward a selection of examples, including certain
types of forklifts for example, in or around the 600 kg weight range, with significant risks.
Federated Farmers and others took a different view; that exemptions remained appropriate to
safeguard against requirements that are unduly onerous.

Submitters generally agreed that greater clarity would assist in improving risk management,
with Methanex for example submitting:

To see a reduction in injuries and fatality rates there needs to be guidance on what is
acceptable. Yes, PCBU should determine what is a suitable combination to control the risks. But
in order to see an improvement in this area there needs to be clear guidance on what is
acceptable.

Regulatory provisions that are suitably adaptable for different workplaces were reinforced as
important in a number of submissions. Though not proposed, some (but not all) indicated that
they supported certain minimum mandatory requirements (such as helmets on quad bikes, and
3 or 4 point seatbelts in vehicles).

Submitters also emphasised:

e the importance of recognising the emergence of cost effective technologies, for example
in visual aid technology, by ensuring that requirements are not unduly prescriptive to
future proof the requirements.

¢ aneed for further supporting WorkSafe guidance, to clarify points of detail regarding
proposed provisions (to assist with considering ‘suitable operator protective’ devices, for
example).

A range of specific drafting suggestions were put forward by submitters which will be further
considered in later stages of preparing the regulations.

What are the objectives?

2.2.5 lists our central aim for the full set of changes we are recommending.

For mobile plant specifically we want to lift effectiveness in the way particular risks (as identified
above) are managed in support of this aim.
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Option identification
What are the options?
The options for addressing relevant objectives are:
¢ Non-regulatory interventions, with no amendments to current regulations.

e Reform of regulatory requirements, with complementary non-regulatory measures
(updated guidance and ongoing WorkSafe-led industry engagement and educational
initiatives).

The table below sets out further details on these options.

Mobile plant option 1: Non-regulatory interventions

A continuation of targeted interventions led by WorkSafe, previous examples of which
include:
e Guidance tools such as WorkSafe's ‘Keeping Safe around Moving Plant’ 2014
Summary Guidance and Forestry Mobile Plant 2018 Assessment Tool
o WorkSafe's ‘Safer farms’ campaign, and collaborative work with New Zealand
Young Farmers
o WorkSafe-convened knowledge sharing events eg on mobile plant safety in the
construction sector
e ACC’s and WorkSafe’s jointly developed subsidy scheme for quad bike crush
protection, initiated in June 2019.

More intensive WorkSafe-led activities (whether in terms of education or targeted
business support) will need to be carried out at scale, given the pervasiveness and
variability of mobile plant, at high cost.

Mobile plant option 2: Regulatory reform with complementary non-regulatory
measures

An alternative option for addressing work-related harm from mobile plant is to introduce
regulatory reforms that:

o Extend specific mandatory protections for workers

o Remove anomalies and inconsistences of existing regulations that are in conflict

with HSW Act duties.

In considering regulatory amendments that could be adopted, MBIE has focussed on the
Australian Model Regulations (AMR) as a starting point, on the basis that these:
e are well tested
e are developed to operate under similar Health and Safety legislation, and address
similar workplace risks in similar circumstances
e enable better alignment with practices of a country with comparatively much lower
work-related harm.

The AMR places specific duties that are additional to those for all plant (discussed in
section 3). Broadly, the AMR sets requirements on PCBUs managing or controlling
powered mobile plant to:
¢ manage the specific risks to health and safety associated with:
- the plant overturning
- things falling on the operator
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- the operator being ejected
- collisions with persons or things
- release of pressurised fluid in the event of mechanical failure
e ensure, so far as is reasonably practicable, that a suitable combination of operator
protective devices is provided, maintained, and used
e ensure, so far as is reasonably practicable, that passengers have the same level of
protection as provided to the operator
e ensure that the plant does not collide with pedestrians or other powered mobile
plant.
Further operational and design requirements specific to forklifts also apply.

MBIE consulted on various components of the AMR to see which parts stakeholders
thought we should adopt, and what modifications should be made. We also canvassed
views on whether exemptions should apply, and on the following additional options:

¢ Requiring PCBUs to ensure there are adequate devices to improve the operator’s
vision where the operator’s direct field of vision is adequate to ensure safety — as
per UK arrangements.

¢ Prohibiting passengers on mobile plant unless it is designed to carry passengers in
that way

A range of non-regulatory measures, such as guidance and awareness campaigns, will
support businesses with meeting the new requirements.

Options analysis

The harm caused by mobile plant (38 deaths per year on average, and 92 percent of plant-
related fatalities at work) continues to be significant. The high rates of harm have persisted
despite a variety of targeted interventions.

MBIE’s view is that regulatory reforms, based on Australian Model Regulations, are needed,
because:

e Risks are not being effectively managed through a combination of HSW Act
requirements, and the current limited and outdated regulatory protections

¢ The wide-spread nature of mobile plant means that for different interventions (eg
customised, business support) to be more effective they will need to be carried out at
scale, high cost, and with ill-suited regulations, inhibiting cost-effectiveness

e Regulations will set a level playing field, provide additional clarity for HSW Act duty
holders, and address current anomalies with HSW Act duties.

e Regulations will help support enforcement of HSW Act duties through mandatory
controls that are legally enforceable.

e This will improve alignment with the more comprehensive regulations adopted in
Australia and the UK, as countries with demonstrably lower work related harm.

MBIE has discounted a non-regulatory approach, which will continue to require highly targeted
interventions and perpetuate the lack of depth and anomalies of existing regulations.

Generally there was support from submitters for stronger regulatory protections.
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Analysis of requirements

The tables below provide further detailed supporting analysis for each of the AMR components MBIE recommends. Stakeholders predominantly
supported these proposals, with opposition to the potential discontinuation of exclusions from current requirements for operator protection devices
matched by support from others for removing the exclusions. The tables below summarise in more depth the feedback received, where applicable
describing the modifications to initial proposals and options discounted.

Mobile plant 1: Requiring PCBUs to apply the Prescribed Risk Management Process to specific risks from mobile plant

Title and description What submitters said MBIE position
The proposed requirement applies the PRMP to the key risks arising from mobile plant, | Generally supported by submitters with | Recommended as a
ie: the elevated risks of mobile plant means of providing
e overturning accepted by many. additional clarity for duty
o falling objects holders on how to comply
e being thrown from the plant Reliance on the introduction of the with HSW Act duties and
e mechanical failure of pressurised elements, and PRMP for general plant instead as an instilling best practice
e collisions. alternative was not favoured by methods of risk
submitters. Submitters welcomed the management.
This requirement complements wider provisions proposed by encouraging broad increased clarity the provisions would _ _
consideration of risks (whether health or safety related) through applying a flexible provide for duty holders. This requirement
process. responds to issues 1-5
WorkSafe supports the requirement on | (regarding rollovers,
A change from the status quo that builds on duties in the Act by clarifying requisite the basis of the focus it ensures on collisions, people being
procedural details. major causes of harm. thrown from mobile plant
falling objects and the
risks of specific types of
mobile plant as causes of
harm).
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Mobile plant 2: Requiring PCBUs to ensure a suitable combination of “operator protective devices” on all mobile plant

Title and description

What submitters said

MBIE position

HSE regulations currently require certain operator protection
measures (seat belts and rollover protection) in selected
circumstances only.

MBIE consulted on new provisions, based on Australian Model
requirements, requiring PCBUSs to ensure, so far as is reasonably
practicable, suitable operator protective devices are provided,
maintained and used.

This requirement is purposefully flexible to accommodate for a variety
of different circumstances and situations, with:

e ‘“suitable” devices to be determined by the PCBU as those
warranted through risk assessment (assisted by WorkSafe
guidance)

e  “operator protective devices” defined broadly to include (but not
necessarily limited to) roll-over protective devices, falling object
protective structures, restraints, and seat belts.

A change from the status quo that builds on, and corrects
discrepancies with, duties in the Act.

As a concept, the requirement attracted support
from a clear majority of submitters.

Divisions among submitters, particularly those
within the agricultural community, were focused
on whether the requirements should apply
generally or be subject to specified exclusions
(as for rollover protection requirements
currently). A central concern of those against
having the requirements apply generally was
that this may mean they prove too inflexible at
times. The Motor Industry Association (MIA)
opposed the requirement, concerned that it
meant the selection of protections fit for given
uses would be made the responsibility of
vehicle manufacturers (this is contrary to what
is proposed).

WorkSafe:

e supports the introduction of the
requirements, to address the significant
harm involved

e is opposed to exemptions, given the
inherent flexibility of the provisions and
incidence of harm involving quad bikes
and other forms of plant currently
excluded.

Recommended. Responds to

submitter preferences as a

proportionate requirement that

accommodates a variety of

different circumstances. The

requirement addresses:

e Issue 1: Rollovers as a
prevalent cause of harm

e Issue 3: People can be
thrown from mobile plant

e Issue 5: The risks of specific
types of mobile plant (such as
guad bikes) are not being well
managed.

MBIE recommends the provisions
are applied generally, without
replicating current exemptions from
rollover protection.

MBIE’s view is that the adaptability
of the requirements voids the need
for exclusions. MBIE further
considers that the exclusions, if
continued, would reduce equity (for
PCBUs and workers) and
counteract effectiveness in
targeting prevalent areas of risk.
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Mobile plant 3: Requiring PCBUs to ensure risks of collisions are effectively managed

Title and description

What submitters said

MBIE position

Currently there are no specific mandatory controls for collision risks.

Should any residual risks of collision remain after applying the PRMP, the
additional protections proposed will require PCBUs to ensure, so far as is
reasonably practicable, remaining risks are managed through:

. An adequate field of vision and the provision of visual aid devices
as needed, and
. The use of suitable proximity warning devices, such as detectors,

failsafe sensors, warning lights and / or alarms.

The specific controls required by the provisions will be required to be
determined from a risk assessment, carried out by the PCBU, and
customised to where the plant is to be used. For example, in high-risk
environments devices can be used to detect hazards and even
automatically slow plant down to minimise risks, if this is necessary and
feasible, as determined by a robust risk assessment. This will enable a
proportionate response that enables varied risk factors — such as proximity
of passers-by and workers and potential risks of ‘over-alarming’ to be
accounted for.

We also consulted on:

o Introducing an absolute ban on collisions.

. A supplementary requirement for mobile plant to be switched off
when operators are not in the cab.

A change from the status quo that builds on duties in the Act by setting a
specific compliance pathway.

Submitters predominantly supported
proposed requirements for collision risk
management and the use of appropriate
proximity warning devices, as required.
This was confirmed by many as accepted
standard practice, given continuing
advancements in technology (eg camera
assist technologies in construction).

WorkSafe supports the requirements
recommended for introduction.

Recommended in adapted form —
ie to require only appropriate visual
and warning devices. MBIE’s view
is that these will deliver greater
clarity and reinforce standards of
best practice, as confirmed through
submitter feedback, while avoiding
the unintended consequences of
other requirements consulted on.
Responds to:
e Issue 2: collisions cause
significant harm
e Issue 5: the risks of specific
types of plant (such as
forklifts) are not well
managed.

On the basis of submitter feedback

we have discounted:

e  requiring mobile plant to be
switched off when operators
are not in the cab — which may
not be appropriate in certain
circumstances

e Implementing an absolute ban
on collisions — which may
prove unduly onerous in
certain circumstances
(reckless driving by another
vehicle causing collision, for
instance).
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Mobile plant 4: Requiring PCBUs to ensure passenger protections

Title and description

What submitters said

MBIE position

The rollover protection and seatbelts required in some circumstances by HSE
regulations for operator safety may also indirectly provide a level of safety for
passengers. Passenger protections are not currently specifically required.

MBIE proposes that specific requirements are introduced, based on Australian
Model Regulations.

The provisions proposed will require PCBUs to ensure passengers, at a
minimum, are provided with protections equivalent to those of operators, so far
as is reasonably practicable. Specific protections will not be prescribed, but
rather dependent on what is in place for the operator in the specific
circumstances (eg including seatbelts and helmets, or requiring that the
passenger be carried within the zone of protection or roll over protection
measures — not on the back of the vehicle). WorkSafe guidance will support
interpretation of the requirement.

The provisions will operate in conjunction with wider requirements
recommended under the ‘general plant’ section of this RIA prohibiting plant
from being used outside of the purpose it has been designed for (carrying
passengers, for instance) where health and safety is put at risk.

MBIE also consulted on prohibiting passengers on mobile plant unless
designed for that purpose.

A change from the status quo that builds on duties in the Act by setting a specific
compliance pathway.

A clear majority of submitters supported this
option. WorkSafe supports the requirement
recommended for introduction, subject to
clarifying that the intent of the provisions do
not preclude higher levels of protections for
passengers.

The concept of an absolute ban on
passengers on plant not intended to be used
for this purpose was met with some
opposition. A common concern amongst
those opposed was that the requirement may
provide unduly onerous (for instance in
controlled training circumstances.

Recommended in adapted form, ie
excluding a prohibition on
passengers. MBIE recommends
these requirements because they
provide proportionate measures
supporting broader HSW Act duties.
Responds to issues 1-3 (harm from
roll-overs, collisions and people
being thrown from plant) and issue
5: the risks of specific types of plant
are not well managed.

MBIE has discounted adopting an
absolute ban on passengers on plant
not specifically designed for this
purpose. It is apparent from
WorkSafe data that fatal injuries from
forklifts and quad bikes — as vehicles
commonly without requisite design
features, but also frequently
implicated in harm — involve mainly
operators rather than passengers. As
a result, MBIE’s view is that the
relevant risks instead are able to be
addressed by broader requirements
proposed.
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Mobile plant 5: Forklift-specific protections

Title and description

What submitters said

MBIE position

Forklift protections have been encouraged for some time through
long standing guidance focused on operator competency (The
Approved Code of Practice for Training Operators and Instructors of
Powered Industrial Lift Trucks, 1995).

MBIE’s proposed new mandatory protections based on Australian

Model Regulations, involves two broad components:

e Forklift safety design features. These provisions will require
PCBUs to ensure forklifts have lifting attachments suitable for
the load.

e Systems of work. Further protections, requiring:

- The operation of a forklift in a manner that ensures the risks
that arise from systems of work and the environment for use
are eliminated, so far as is reasonably practicable, or
otherwise minimised.

Broader proposed requirements — applicable to wider forms of plant
— will complement these provisions by also requiring PCBUs to
ensure:

e plantis used in accordance with intended design purposes and
not, for example, to carry passengers on forklifts not intended to
be used in this way — so putting health and safety at risk.

e passengers, at a minimum, are afforded equivalent protections
to those of the operator, so far as is reasonably practicable.

MBIE also consulted on provisions from the AMR, that:

- The forklift is not used to carry passengers unless it is
designed to do so and the passenger seat is fitted with
suitable seat restraints and located within the zone of
protection provided by any operator protective device.

- PCBUs do what is reasonably practicable to ensure that a
passenger is seated in a seat that complies with the
requirements.

A change from the status quo that builds on duties in the Act by
setting a specific compliance pathway.

In principle, submitters were largely in
favour of safety design and systems of
work requirements, given the degree
of associated risks involved. Opinions
were divided on whether the
requirements should be introduced as
regulations or an ACOP. The specifics
of the requirements proposed
generated few detailed comments.

The concept of formalised operator
competency requirements was met
with near universal support. A clear
majority of submitters considered
voluntary status quo arrangements to
be deficient in addressing the risks
forklifts present. Variability in current
training standards and the need for
greater re-focussing of competency
(rather than generalised training per
se) were cited as central to these
concerns.

WorkSafe supports the regulatory
provisions recommended for
introduction.

Recommended in adapted form — excluding the
last two requirements relating to passenger
seating, to avoid unnecessary duplication with
other requirements.

The mandatory protections intended will introduce

requirements that are fitting of the complexities

and significance of the risks involved, and provide

greater clarity for PCBUs in interpreting their

duties. These protections respond to:

e Issue 2: Collisions cause significant harm

e Issue 4: Falling objects pose significant risks.

e Issue 5: The specific risks of specific types of
mobile plant are not well managed.

As an outcome of consultation MBIE has

discounted:

e relying on guidance only — due to the
significance of the risks involved

e relying on operator competency alone for
effective risk management — widely opposed
by submitters on the basis of general
dissatisfaction with current training
arrangements.

As a means of targeting improved operator
competency, MBIE intends to consult further on
the adoption of high-risk work licensing for forklifts,
as part of a separate tranche of work pending on
hazardous work.
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Application of the requirements

The provisions will apply to all plant that is powered or self-propelled, including vehicles
operated on public roads under Land Transport Rules. This is a different approach to the one
adopted in Australia, which doesn't apply to vehicles operated on public roads. We propose this
approach to alleviate risks of inadvertent loopholes and deliver consistency in levels of worker
protection, irrespective of whether the vehicle is operating on public or private roads. For
vehicles operated on-road, we will work with the Ministry of Transport and Waka Kotahi/New
Zealand Transport Agency to ensure that the required protections will not surpass requirements
under Land Transport Rules. We will consult on any necessary modifications to achieve this
through the exposure draft phase of progressing Plant and Structures regulations.

Plant that is not self-propelled (eg trailers) will be required to meet the protections required for
general plant. Mobile plant protections will not apply to non-military vessels or non-military
aircraft, because of the protections that transport Rules already require. Military aircraft, naval
ships, and other military-operated mobile plant will be subject to an alternative compliance
pathway, set by a Defence Force Order.

Impact analysis

Method of assessing impacts

Our impact assessment of relevant options has been informed by consultation input and
additional supplementary analysis.

Business responses to the changes will vary depending on the precise nature of the business
and the way health and safety risks are managed currently. Due to this, we are unable to
provide overall costings for all of the changes under consideration. Specific benefits, attributable
to the changes proposed, also cannot be quantified.

Our assessment as a result is largely qualitative, though does incorporate illustrative costs of
control measures where these are able to be estimated. In assessing benefits, we focus on how
the changes will influence underlying causes of harm (as identified through consultation, and
described in s 3.2.2), and alignment with Australian arrangements (as a country that compares
favourably in rates of work-related harm).

Expected costs and benefits

Mixed feedback was provided on the cost impacts of the proposed changes. The majority of
submitters anticipated some associated costs — whether relating to general upfront costs eg
training or advisory support, or equipment/plant upgrades. Detailed estimates were not
specified. Agricultural industry affiliation groups fed back that “significant” costs were likely,
given the prevalence of older equipment in operation. This was offered as a general
assessment; not specifically attributed to any proposal in particular. Phasing in the changes was
generally supported, as a means of managing these costs. There was wide acceptance across
the industry groups we heard from that impacts regarding improved health and safety
(economy-wide) would be sufficient in scale to offset implementation costs.

In line with general submitter views, MBIE’s view is that business costs will be modest, relative
to the benefits expected. With mobile plant responsible for almost all plant related fatalities (38
deaths a year on average, and just over half of work fatalities overall), the likely scale of benefits
has been assessed as high. Capital expenditure costs are projected to increase, though only in
selected circumstances, for example due to the costs of:
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e Retrofitting seat belts (at an indicative estimated cost of $200-$500 per passenger
vehicle), for the purposes of improving, so far as is reasonably practicable, passenger
protections

¢ Rollover protection (at an estimated cost of $1,000, in the case of quad bikes), where
practicable and confirmed as necessary through risk assessment by the PCBU.

Other costs, as identified by submitters, have been assessed as marginal.
As an outcome of consultation, MBIE is confident the changes:

¢ Implement proportionate requirements, which prescribe controls that are appropriate for
the level of risk

o Appropriately balance the need to provide clarity for duty holders with the need to avoid
undue prescription, assisted by supplementary WorkSafe guidance

o Achieve flexibility and durability by implementing modernised regulations that address
regulatory anomalies, and are suitably adaptable for a broad mix of workplaces.

More detailed analysis across each of the specific changes recommended is provided in tables
below.
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Impact analysis

The tables below provide our assessment of incremental impacts relative to the status quo for recommended options. As a point of difference from
other topic areas of focus, certain additional options that are not supported (retaining exemptions for rollover protection) are also assessed, in
recognition of the materiality of the changes recommended. MBIE’s analysis regarding the introduction of high risk work licensing for forklifts, as an
option for further consultation and investigation at a later stage, is presented as a preliminary assessment. The assessment indicates significant net
positive benefits overall are anticipated from the changes recommended.

Effective

Proportionate

Clear

Cost effective

Flexible and durable

Overall assessment

No action

0

The significant harm
caused by mobile plant
(92 per cent of all fatal

plant injuries and 38

deaths annually on
average) indicates that
effectiveness is not
being achieved.

0

Existing regulations
are outdated, provide
only partial coverage of
common risks, and
include a high degree
of prescription.

Current protections
have fallen behind
those of the UK and
Australia, as countries
with more favourable
levels of workplace
harm.

0

Current regulations are
incomplete, and
incorporate extensive
exemptions, reducing
clarity over
expectations set by
HSW Act duties.

0

Cost effectiveness is
not being met due to
the high cost burden
(social and monetary)
of the workplace harm
caused and insufficient
take up of more cost
effective and reliable
engineered controls.

0

Regulations are
selective in their
coverage and have
multiple exemptions,
undermining durability.
The prescriptive
specificity and selected
coverage of HSE
regulations does not fit
the modern,
comprehensive
approach introduced
by the HSW Act.

0

Current regulations do
not support HSW Act
objectives and duties,
resulting in poor health
and safety outcomes.
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Effective

Proportionate

Clear

Cost effective

Flexible and durable

Overall assessment

Mobile plant 1

Requiring PCBUs to follow the PRMP for

specified risks from mobile plant

+

Relies on a common
structured process to
set consistent
expectations for
PCBUs and workers.
Provides additional
specificity to support
the risk management
requirements in the
HSW Act.

++

Directs a PCBU'’s
attention to those
areas which warrant
the highest level of
protections, given the
risk of harm. Makes
each of the
descending hierarchy
steps contingent on
what is reasonably
practicable — in this
way ensuring
proportionality.

+

Implements a
recognised process
which gives additional
prominence to
common risks.

+

Requires what is
“reasonably
practicable” and
commensurate to the
level of risk. Methods
of documenting
assessments are not
set by the
requirements,
allowing for
businesses to
customise their
approach. As such,
material benefits
anticipated at modest
cost overall.

++

Will operate as an
enabling provision,
which specifies the
end not the means.

++

Reinforces HSW Act
duties by providing
more specificity in risk
management for
common critical risks,
in a way that is
proportionate, durable
and flexible.
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Effective Proportionate Clear Cost effective Flexible and Overall
durable assessment
++ ++ + + ++ ++
i
- Overcomes Broadly Required actions are As determined from submitter feedback, costs By avoiding Significant
= limitations and applicable not specified but are for industry will vary from minimal to more specificity and | improvement
§ anomalies of requirement, determined through | Substantive —in partlcular.wr&ere upgrade costs | targeting what | on the status
> existing regulations premised on risk assessment. This are required. is appropriate quo that
s by setting an what is replicates the way ) , , in the achieves
oy . . " “Suitable operator protective devices” for some . .
c equitable suitable” (as broader HSW Act ) ) , circumstances consistency
) . . o businesses will require only low cost measures . . .
(o) requirement confirmed obligations operate , this achieves | with HSW Act
0 . . (such as helmets and/or seatbelts). For others . .
© targeting a through risk and responds to the ) ) flexibility and duties and
c there will be investments of $1,000 or more, o
N | 5 9| prevalent cause of assessment), preferences of o ) durability. better
2| 5 ¢ . . anticipated to mostly be incurred for the
S| © o harm.39 allowing for submitters for ) : encourages
5| & € . tai . purchase of crush protection devices for quad
5 © . ailored requirements that can _ _ ; ) commensurate
o[ = = | Improves alignment . bikes. The high number of quad bikes without
=| a5 ) responses. be adapted to varied _ : _ responses to
gl =T with HSW Act . crush protection currently (in the agriculture
S 0 . circumstances. ] X acute areas of
= g = duties, current sector, an estimated 55,000-90,000 vehicles) .
© Supplementary e N T risk.
L WorkSafe id ill foll indicates this will involve significant
2 regulatory guidance guicance wit follow implementation costs for the sector in
= and requirements of from WorkSate to te, though busi level i ts will
3 q . . deliver further clarity. aggregate, though business gve mpac s W
= countries with be far more modest.*° Following adjustments
g demonstrably lower for alternative approaches (eg the use of
= rates of harm (the alternative vehicles on undulating terrain),
csr UK and Australia). overall a net positive impact is anticipated.*!
2 Transitional arrangements will be determined
that best support cost effectiveness.

39 Including crushing and vehicle overturning risks — as identified above as a cause of 90 percent of quad bike fatalities, and the majority of construction driver fatalities, on recent data.

40 Rollover protective structures, in contrast, are typically already fitted to tractors. Any substantive costs arising in this area has been discounted on this basis.

41 Depending on the extent of crush protection uptake that may eventuate, indicatively we estimate a positive benefit: cost ratio of between 1.05-1.8 — on estimates of 60-80 per cent
device uptake, and a 37.5-50 per cent reduction in annual fatalities and related ACC claim costs, on current levels. Further details on our estimation approach are provided in the table
below.
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Requiring suitable operator protections with specified

exclusions (not recommended)

Effective Proportionate Clear Cost effective Flexible and durable | Overall assessment
0/+ 0/+ 0/+ 0 0 0/+
Exemptions will Where exemptions are | Specified exemptions | Industry capital costs Durability will be May offer a marginal
counteract the in place, HSW Act will deliver clarity in could be considerably limited by the improvement to the
effectiveness of the standards of care will | specific instances but | lessened — depending inclusion of status quo but does
support provided for continue to apply — continue at times to on the extent of the exemptions. not meet intended

HSW Act duties, with
the scale of impact
dependent on their

scope.

Offers some
improvement on the
status quo, to the
extent that existing
exemptions are
reduced.

without any form of
supporting specificity
in regulations. Should
exemptions go against
the standards of care
implied by the Act,
perverse outcomes
are likely to result ie
responses that are not
commensurate to the
risk of harm.

Offers some
improvement on the
status quo, to the
extent that existing
exemptions are
reduced.

perpetuate anomalies
with broader HSW Act
duties.

Offers some
improvement on the
status quo, to the
extent that existing
exemptions are
reduced.

exemptions. However

only limited reductions
in harm can be

expected as a result.

objectives.
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reasonably practicable

Mobile plant 3
Requiring that collision risks are managed by PCBUs by ensuring an
adequate field of vision and suitable warning devices, so far as is

Effective Proportionate Clear Cost effective Flexible and Overall assessment
durable
++ ++ + + ++ ++

Establishes a
common
process by
which a specific
and pervasive
risk is managed.

Gives additional
prominence to
expanding
“safety-by-
design”
technology
choices
available for
managing risks —
eg in relation to
proximity
sensing
equipment.

Does not attempt to
dictate “one-size fits
all” solutions, but
rather allows for
businesses to base
their responses on
what is workable and
effective in the specific
circumstances. Where
specific measures
such as lights and
alarms are not suitable
(eg because of
resource consent
conditions) alternative
controls will be
permitted.

Involves a degree
of interpretation, as
requirements apply

so far as is
reasonably
practicable. This
carries across a
concept which is
already embedded
by the HSW Act.

Costs will be set by what is
effective and suitable for the
specific business precluding

generalised cost assessments.

MBIE’s assessment is that
costs overall will be modest.

For some businesses there will
be no additional costs. For
others, there will be equipment /
vehicle upgrade costs, where
warranted by the risks involved
and viable control measures
available (pedestrian exclusion
zones, for instance). Given the
high levels of uptake of lower
cost technologies (beepers and
lights) substantive costs largely
will be confined to the subset of
businesses with higher priced-
technology needs (in the
$4,000-$10,000 purchase price
range). Generally options will
be available to moderate these
costs eg through leasing
arrangements.

In recognition of
the innovation
happening in this
area, avoids
specifying
particular
measures or
technologies to
future-proof
requirements.

Furthers intended
objectives while
ensuring that balance
is achieved between
certainty of
expectations and
proportionality.
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Effective

Proportionate

Clear

Cost effective

Flexible and durable

Overall assessment

Mobile plant 4

Requiring PCBUs to ensure equivalent passenger protections

+

Caters to a broad
range of risks by
avoiding detailed
prescription in the
control measures
required.

Supports broader
proposed requirements
preventing plant from
being used outside its
intended purpose (see
“general plant”
proposal 3).

Work-related
passenger harm is not
discernible from
reported data (a
conglomeration of
passenger, operator,
and bystander harm).
Predicted impacts are
difficult to detail in
more specific
quantified terms given
this.

++

Is intended to align
protections where risks
are equivalent. The
requirement applies so
far as is reasonably
practicable.

+

Sets a benchmark that
is clearly relatable to a
specific work
environment, setting
controls that are based
on those in place for
operators for a given
item of plant.
Supplementary
WorkSafe guidance
can be used to deliver
clarity on particular
matters of
interpretation —
“operators” versus
“passengers”, for
instance.

++

Individual business
costs will vary
depending on

operations and safety
features of vehicle
fleets. Seatbelt
retrofitting is
anticipated to be the
main area of cost —
estimated to fall
indicatively within the
range of $200-$500
per dual use (by
passengers and
operators) vehicle.
Costs are therefore
anticipated to be
modest overall.

Expected to achieve
commensurate safety
benefits.

++

Avoids requiring
specific measures,
allowing for future

technology
developments.
Accommodates other
approaches due to the
‘so far as is reasonably
practicable’ proviso.

++

Expected to provide an
effective means of
clarifying core HSW
Act duties and
reinforcing wider
recommended
requirements (such as
those promoting the
use of plant in line with
its intended purposes).
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Mobile plant 5

Operational and design requirements for forklifts

Effective Proportionate Clear Cost effective Flexible and durable Overall assessment
t ++ + + ++ ++
Provides a balanced Based on what is The requirements Codifies best industry | By avoiding specificity, Significant

set of requirements,
encompassing
operational and safety-
by-design elements,
that responds to the
high levels of
observable harm.

practicable in the

circumstances, the
requirements provide

for proportionality.

require risk
assessment through
clear processes while
not necessarily limiting
the specific controls.
Supplementary
guidance from
WorkSafe will follow to
deliver additional
clarity.

practice confirmed
through consultation —
particularly across
larger organisations.
For businesses already
compliant,
implementation costs
will be minimal. Capital
outlays, where they are
required, will be
commensurate with the
level of risk involved ie
confined predominantly
to circumstances
where the forklift is
being used to lift loads
outside of its rated
capacity.

and targeting what is
appropriate in the
circumstances, this
achieves flexibility and
durability..

improvement on the
status quo that
achieves consistency
with HSW Act duties
and proportionate,
broadened protections
that are readily
adaptable for different
workplaces.
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Effective Proportionate Clear Cost effective Flexible and Overall
durable assessment
++ ++ ++ + ++ ++

By providing a
means of assuring
greater uniformity of

Offers requirements
that are
commensurate to

In contrast to
current voluntary
arrangements, a

Anticipated to involve modest additional
costs, as benchmarked against the
training costs businesses already incur

Accreditation of
providers will ensure
consistency of

Complements
broader
recommended

(]
=
S
g
‘B g standards of the scale of the high-risk licensing | through the voluntary regime ($150-200 quality standards requirements
0 § = training, offers a risks involved. requirement per individual ticket typically). Obtaining a while enabling by providing an
E = 2 response to the would apply high risk forklift licence in Australia providers to continue effective
- 'Bfw [} widespread generally. requires a supplementary authorising fee, to meet specific means of
[} - C . . . . .
S| £ O concerns of ranging in cost from A$28 (in NSW) up to business needs. supporting
§ -_g’ g submitters about $71.2§ (in Tgsmania, for up tg 3 Achieves durability g_reater
229 the cur.rent . cgtegorles of Ilcen'ce). More refined as a formalised con5|s_te_ncy of
'S voluntary ticketing estimates of cost will be prepared and scheme training
> ) .
S arrangements. further consulted on through the separate standards in
E. review of hazardous work. workplaces.
Key:
++ much better than doing nothing/the status quo
+ better than doing nothing/the status quo
0 about the same as doing nothing/the status quo

worse than doing nothing/the status quo

much worse than doing nothing/the status quo
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Indicative estimated costs and benefits of suitable operator protective device
requirements (mobile plant 2) — as applicable for quad bikes

MBIE’s indicative estimates have been prepared using a standard discounted valuation
method. The estimates provide a representation of impacts at an intermediate stage of
implementation — ie where crush protection devices (CPDs) may have been phased in for the
majority (60-80 percent) of all quad bikes. MBIE’s estimates have been calculated:

e Over a five year timeframe, to align with the guidance of major manufacturers on
anticipated minimum product life spans. Resulting estimates are therefore
conservative, adopting the assumption that full replacement costs (rather than, say,
lower cost repairs) are incurred in all cases every five years.

e Assuming an average CPD purchase cost of $1,000 and full replacement of CPDs
following incidents of serious harm.

¢ Based on estimates of 55,000 (low estimate) and 90,000 (high estimate) for the
current total number of quad bikes without crush protection devices.

e In accordance with Treasury guidance*?, adopts a 5% discount rate, a 2% assumed
rate of inflation, and $4.56 million for the value of a statistical life.

e From ACC reported costs of $12 million per year for work-related quad bike injury
claims.

The relevant requirement proposed is not absolute, but rather requires what is suitable in the
circumstances, as determined from risk assessment. In some cases this will dictate the use
of CPDs. In other cases, there may be alternative means of complying (such as different
vehicle choices). Translating what the requirement will mean in terms of rates of CPD uptake
can as a result only be done through indicative estimation. MBIE'’s calculations use 60-80%
as an indicative range for CPD uptake.

In assessing benefits MBIE has considered only potential impacts on fatalities and serious
harm incidents. For the (high) estimate of 80% CPD uptake, our calculations are based on
projected reductions of a 50% reduction in fatalities (averaging 5 deaths per year) and the
costs of ACC related claims from quad bikes. For the (low) 60% CPD uptake estimate,
fatalities and claim costs are estimated to decrease by 37.5% (ie adjusted values, derived
from proportionate scaling of “high scenario” estimated decreases). Indirect impacts (eg
resulting increases in productivity) are not accounted for.

The ratio of benefits to costs is anticipated to indicatively fall within a range of 1.05-1.8, on
the basis of MBIE's assessment.

Quad bike numbers Avoided injury costs from changes Benefits: Costs
proposed (nominal, p.a.)

55,000 (low estimate) $14m 1.8

90,000 (high estimate) $18m 1.05

42 Treasury’'s CBAx Budget 2020 Guidance and September 2019 ‘Guide to Social Cost Benefit Analysis’ refers, available:
https://lwww.treasury.govt.nz/information-and-services/state-sector-leadership/investment-management/plan-investment-
choices/cost-benefit-analysis-including-public-sector-discount-rates/treasurys-cbax-tool
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Summary of conclusions: mobile plant

Key conclusions from this chapter are summarised below.

Mobile plant is a leading cause of harm, causing 92 percent of all plant-related fatalities, which is 38
deaths annually on average, and an estimated 60 percent of serious injuries.43

The high rates of harm from mobile plant are occurring because there are particular risks that are
not being managed well, these being:
e Collisions
Rollovers
People being thrown from mobile plant
Falling objects, and
Risks specific to specified types of mobile plant (eg quad bikes, tractors, and forklifts).

Mandatory health and safety protections addressing these risks have been sparse traditionally and
remain so. There are a range of exclusions — some originating from 1967 in the case of vehicles
weighing less than 700 kg — whose impact has grown significantly over time (eg as the use of quad
bikes and side-by-sides has proliferated). These exclusions create anomalies with primary HSW Act
duties to ensure that mobile plant does not put workers and others at risk.

MBIE’s recommendation is that additional protections are introduced, based on more
comprehensive Australian Model Regulations, which reinforce existing HSW Act duties. The
changes will require PCBUSs to:

e Apply the Prescribed Risk Management Process to specified risks of mobile plant
(overturning, falling objects, being thrown from the plant, mechanical failure of pressurised
elements, and collisions).

e Ensure, so far as is reasonably practicable, that a suitable combination of operator
protective devices is provided, maintained, and used.

e Ensure that collision risks are managed, so far as is reasonably practicable through:
a) an adequate field of vision and the provision of appropriate visual aid devices
b) the use of suitable warning devices, such as warning lights and/or alarms.

e Ensure that no passengers ride on mobile plant unless the passenger is provided with
protections as least as high as those of the operator.

e Ensure:
a) Forklifts have lifting attachments suitable for the load
b) The operation of a forklift in a manner that ensures the risks of work and the
environment for use are eliminated, so far as is reasonably practicable, or otherwise
minimised.

Transitional arrangements are yet to be confirmed, pending further consultation with stakeholders.

While non-regulatory measures will have an important supporting role, MBIE has discounted these
as an alternative course of action. The harm caused by mobile plant has persisted despite a number
of targeted WorkSafe interventions (from guidance through to industry collaborations). The lack of
depth and anomalies of existing regulations will continue to be perpetuated under a non-regulatory
approach. MBIE’s assessment is that:

e The changes proposed offer the best means of effectively reducing harm, without imposing
undue costs.

e The changes proposed are durable, and set balanced requirements, with limited
prescription, that are based on what is appropriate in the circumstances (as determined
from risk assessment).

e Costs will differ for businesses depending on what is reasonably practicable and protections
already adopted. Costs will in some cases add up to be significant (in particular from roll
over protection being required for quad bikes, in certain instances), though net benefits are
expected overall.

43 Based on data from 2008-2017 for fatalities, and 2011-2019 for serious injuries.
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Generally submitters supported the changes recommended. Though some respondents (eg
Federated Farmers) submitted against the removal of current exclusions from requirements for
operator protective devices, MBIE, like a number of other submitters, does not support their
reinstatement. Based on consultation responses, MBIE is not recommending proposals to:

e Ban collisions and passengers on plant not specifically designed for that purpose

e Require mobile plant to be switched off when operators are outside of the cab.
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Chapter 4: Upstream duties

What is the current state? What regulatory systems are
already in place?

This section concerns duties on PCBUSs that:

e Design plant or structures

e Manufacture plant or structures

e Import plant or structures

e Supply plant or structures

¢ Install, construct or commission plant or structures.

We collectively refer to these as ‘upstream duties’ or ‘upstream PBCUSs’, because they
usually come earlier in the supply chain for plant or structures. The duties require that plant
and structures should be designed, manufactured, imported, supplied, and installed to be
without risks to health and safety; and reflect that these duty holders are in a strong position
to eliminate or minimise risks to health and safety from plant and structures.

Figure 13: The supply chain for upstream PCBUs

Installer/
’ Importer . commissioner/ .
constructor

Designer ’ RVELT

Upstream PCBUs
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Information about each of these duties and its application is in the table below:

Duty

Application

Design (s39)

This duty applies to a PCBU who designs all or part of a plant or structure
that is to be used, or could reasonably be expected to be used, as or at a
workplace.

The HSW Act definition of design includes redesign or modification of a
design as design.

We consider this includes a PCBU who assembles individual pieces of plant
together to create a system of plant. A person who assembles following the
manufacturer’s instructions (including assembles a system of plant) is a
constructor (see below).

Manufacture (s40)

Manufacture is not defined in the HSW Act — we consider that for the
purposes of s40 it means:

e the making of goods and articles by hand or by machinery, often
on a large scale and with division of labour

[Note this is more expanded than the definition we proposed in the discussion
document — we realised we had unintentionally narrowed down the focus of
manufacture, and excluded those who manufacture one-off or small numbers
of goods, or bespoke items of plant from plans.]

We also consider that assembly according to the manufacturer’s instructions
is not manufacturing (though this might fall under the install, construct,
commission duty), but other assembly might be considered manufacturing.

Import (s41)

The HSW Act definition of import is as per the Customs and Excise Act 2018
definition — bringing goods from a point outside New Zealand to arrive in New
Zealand in any manner.

As well as those traditionally considered importers, this duty falls on PCBUs
who order items online directly for use in their business (though many do not
realise the importer duty applies to them).

Supply (s42)

Supply is defined in the HSW Act (s21) and includes supply or resupply of a
thing by sale, exchange, lease, hire, hire purchase, whether as principal or an
agent.

It excludes returning the thing at the end of a lease or other agreement,
supply by a person without authority or control, or a supply excluded by
regulation.44

44Regulations may identify types of supply that are excluded from the meaning of supply under section 21.
Section 219 requires that the Minister be satisfied that any exclusion is not broader than reasonably necessary to
address the matters that give arise to the proposed regulations.
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Duty Application

Install, construct, Install is not defined in the HSW Act — we consider that for the purposes of
commission (s43) s43 it means placing or fixing plant or structure in position ready for use.

Construct is defined in the HSW Act — includes assemble, erect, reconstruct,
reassemble, and re-erect.

Commission is not defined in the HSW Act — we consider that for the
purpose of s43 it means operationalising a plant or structure to bring it into
working condition (rather than to request a piece of plant or a structure to be
made/built).

The HSW Act requires upstream duty holders to:

e ensure so far as is reasonably practicable, the plant or structure (depending on the
duty holder):

o Iis designed to be

o is manufactured to be

o is (for the case of importers and suppliers)
o is installed/constructed/commissioned to be

without risks*® to the health and safety of persons who could reasonably be expected
to use, encounter or carry out any reasonably foreseeable activity in relation to the
plant or structure

e carry out (or arrange the carrying out of) calculations, testing, analysis or other
examination necessary to ensure the plant or structure is without risks

e give information to persons provided with the design or the plant or structure,
including on the purpose of the plant or structure; the results of any calculations,
testing, analysis or other examination; and the conditions necessary to ensure that
the plant or structure is without risks to health and safety.

In addition to these specific requirements on upstream PCBUs, more generally a duty
imposed on a person under the HSW Act requires that person (s30):

¢ to eliminate risks to health and safety so far as is reasonably practicable, and

¢ ifitis not reasonably practicable to eliminate the risks, to minimise those risks so far
as reasonably practicable.

This is further defined in the hierarchy of control measures required in the Prescribed Risk
Management Process (PRMP), which, when required by regulation, sets out what a PCBU
must do to manage health and safety risks of prescribed plant. Elimination is identified as the
most effective control measure, followed by (in order):

45 A requirement to ensure something is without risks is qualified by so far as is reasonably practicable. For
brevity this is not always specified in the text.
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e minimisation through one or more of substitution, isolation, or engineering controls
e administrative controls
e personal protective equipment (PPE).

Section 32 of the HSW Act provides that a person may have more than one duty. This
means a PCBU may hold more than one upstream duty, or hold an upstream duty along with
another duty (eg a PCBU that purchases plant online for use in their business will have a
duty as an importer as well as the duty of a PCBU who manages or controls a workplace
(s37) and/or the duty of a PCBU who manages or controls plant at a workplace (s38)).

Other than for some specific types of high-risk plant (pressure equipment, cranes and
passenger ropeways in Part 3 of the Health and Safety in Employment (Pressure Equipment,
Cranes, and Passenger Ropeways) Regulations 1999 [PECPR]), there are no regulations
supporting upstream duties. For these specific types of high-risk plant the PECPR
regulations place a duty on designers, manufacturers and suppliers (which covers supply of
products both produced in New Zealand and imported to New Zealand) to ensure so far as is
reasonably practicable that this plant is safe, and outlines minimum standards to do so.
These duties require the designer of the specified types of equipment to design this
equipment in such a way that it is safe when operated for its intended purpose, and for the
manufacturer to manufacture the equipment as specified by the designer.

This section of the RIA is concerned with all plant, so will apply to the types of plant outlined
in the general plant, mobile, and high-risk plant sections. Where more specific duties are
needed on high-risk plant (including plant covered by PECPR), that is addressed in the high-
risk plant section.

What is the policy problem or opportunity?

Plant and structures should be designed, manufactured, imported, supplied and installed to
be, so far as is reasonably practicable, without risks to health and safety.

Upstream duties are not a new concept as they previously existed in the Health and Safety in
Employment Act 1992 and associated regulations, and in the now repealed Machinery Act
1950. The Machinery Act included a requirement for machinery to be safe when
manufactured, sold or hired, focusing on guarding and power controls.

Despite this, upstream duties are still not being managed well. Generally, while there is some
awareness of their existence, detailed knowledge of the duties and how to comply varies
among different types of PCBUs and between sectors.

It is difficult to determine from the data available what specific portion of fatalities and injuries
involving plant and structures resulted from poor design, manufacture, import, supply or
installation. In Australian research, upstream issues were identified as relevant in a sizeable
proportion (43 percent) of workplace visits, though they were often not pursued by
inspectors, or were treated as lower order issues. Inspectors most commonly identified
suppliers as contributing to issues. While design was a common source of inspectors’
concerns, they tended to identify suppliers as the responsible duty holder, reflecting that fact
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that suppliers are the most proximate duty holder, and thus the easiest for the inspector to
contact and deal with.*®

Failure to fulfil upstream duties can lead to inherently unsafe plant and structures ending up
in workplaces. This means the responsibility — including time, costs and risk of harm — of
making plant and structures safe falls to the PCBUs managing and controlling plant and
structures in the workplace. Research shows this is less effective than managing at the
design or manufacturing stage.*’

This provides a policy opportunity: the most effective risk control measure — eliminating
hazards — is often cheaper, more effective and more practical to achieve at the design or
planning stage than managing risks later in the lifecycle (ie by retrofitting health and safety
solutions). International research shows that good design can result in significant reductions
in work-related ill-health and injuries.*® By improving the compliance with upstream duties we
can increase the quality of plant and structures in New Zealand and reduce the harm caused
by plant and structures.

Specific problems relating to upstream duties are listed in the table below:

Issue 1: Poor quality of imported plant

A lot of plant in New Zealand is imported from overseas, and it is expected that this will
continue. Imported plant not meeting New Zealand health and safety expectations was a
strong and consistent message throughout the stakeholder engagement process.

Examples include a lack of suitable guarding, not meeting relevant New Zealand
expectations, and that plant imported as secondhand can have risks arising from poor
maintenance.

For plant purchased in this way, the importer is the crucial link in the supply chain that can
influence the safety of plant. Increasingly PCBUs can purchase plant online and import it
themselves, though many do not realise that the importer duty applies to them.

Issue 2: Poor quality of secondhand plant

Second hand plant is everywhere in New Zealand. Secondhand plant often does not meet
health and safety requirements, and risks can arise from poor maintenance or repair of
plant by previous owners.

Where a piece of secondhand plant is sold ‘as is’, the supplier is not subject to the duties
under section 42 to, so far as is reasonably practicable, ensure that the plant, substance,
or structure is without risks to the health and safety of persons.

Poor quality secondhand plant can mean that purchasers are inheriting plant that is risky
without knowing about the history of the plant and its presenting risks.

46 Bluff, R Johnstone, M McNamara, and M Quinlan Enforcing Upstream: Australian Health and Safety
Inspectors and Upstream Duty Holders (2012) Australian Journal of Labour Law at pp 29 — 30.

47 Health and Safety by Design: an introduction, WorkSafe New Zealand, August 2018

48 Health and Safety by Design: an introduction, WorkSafe New Zealand, August 2018
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Issue 3: Alterations can create risks to health and safety

Plant is often altered in ways that create new risks to health and safety or fail to take into
account the health and safety risks or the effect the modification might have on health and
safety.

The section 39 duty of a PCBU who designs plant and structures applies to those who
alter or modify plant or structures, but this is not widely understood. Stakeholders
emphasised that this duty needs to be balanced with the need to support innovation.

WorkSafe considers that it is important that those who modify plant and structures realise
that they are designers and fulfil their duties as designers.

An example of an alteration is retrofitting a seat belt attachment point to a piece of mobile
plant. This could undermine the structural integrity of the roll-over protective structure,
meaning it does not perform as designed should the plant roll over.

Issue 4: Safety features need appropriate design

Where risks cannot be eliminated, designers and manufacturers may need to include
safety features (such as guarding, emergency stops, operational controls and warning
devices) to protect people from harm.

Safety features of plant are especially risky if not designed or manufactured properly. They
are fundamental to minimising risks that cannot be eliminated and to ensuring plant can fail
safely.

Safety features are also discussed in the general plant section.

Issue 5: Adequate information is not always shared between PCBUSs, or the persons
being provided with and using the plant

Stakeholders have identified that often inadequate or no information is provided to
downstream duty holders, including information not being passed on, or being of poor
guality (for example not containing adequate information about the conditions necessary to
ensure the plant or structure is without risks to health and safety when used for a
reasonably foreseeable activity). This is the case with plant designed and manufactured in
New Zealand as well as imported or secondhand plant.

Issue 6: Upstream PCBUSs are uncertain how to fulfil their duties in relation to
structures

Stakeholders identified that there is uncertainty in how to fulfil duties in relation to
structures, more so than for plant. Relative to plant, the supply chain for structures is often
more dynamic, less linear and involves more participants. In particular, there are
uncertainties about:

¢ what documents designers must prepare and provide, and how they should be
provided

e expectations about collaboration and coordination with PCBUs and workers
involved in constructing structures.
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The focus of this issue is about the safety of the structure itself as an end product, rather
than the safety of the construction work of the structure — this will be addressed in the
hazardous work part of the regulatory reform programme.

There is overlap between the requirements in the Building Act 2004 and Building Code,
and the general duty on designers in relation to structures under the HSW Act. Some
structures (eg scaffolding) are not covered by the Building Code.

Issue 7: Limited understanding of upstream PCBU duties

There is some awareness, but limited or confused understanding about upstream duties
and how to comply. This is despite upstream duties existing in previous health and safety
legislation (including the now-repealed Machinery Act).

The confusion particularly exists for:

¢ Those who make alterations to plant or structures, who often do not understand
that the designer duty applies to them (issue 3)

¢ Those who import plant directly for use in their business, who may not realise the
importer duties apply to them (issue 1)

o Upstream PCBUs about how to fulfil their duties in relation to structures (more so
than for plant) (issue 6).

Issue 8: Enforcement challenges

WorkSafe has indicated that it is often difficult to enforce the upstream PCBU duties. Since
1992 there have been 41 prosecutions for upstream duties under the HSW Act and the
previous Health and Safety in Employment Act 1992, the majority of these on sellers and
suppliers. Enforcement action includes issuing notices (improvement, prohibition, non-
disturbance and infringement), as well as undertaking investigations and prosecutions.

Upstream duties can be difficult to enforce because the duty holders are further away from
the harm occurring; and it can be difficult to gather sufficient evidence of fault. It is
particularly challenging when the designer, manufacturer, importer or supplier is located
overseas.

Research into upstream duties in Australia found that enforcement action tended to focus
on suppliers because they are the most proximate duty holder, and so the easiest to
identify and deal with.

What do stakeholders think about the problem?

MBIE sought stakeholder input through discussions during the development of the discussion
document, and through submissions received during the consultation process.

Meetings held during the development phase included those with stakeholders in the
manufacturing, construction, agriculture and forestry sectors.

Of the stakeholders who submitted in response to the consultation document, approximately
one quarter provided feedback on the upstream duties section, and these submitters
represented the range of sectors consulted. This includes feedback received from a number
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of engineers involved in the design and manufacture of plant and structure, as well as two
submitters involved in working in the conformity sector (ie inspection of plant for conformance
with standards).

We had strong agreement that upstream duties are not working well from the majority of
submitters and through our other stakeholder engagement. Stakeholders were consistent in
the message that low quality imported plant is a problem, and this came up in all stages of
the consultation process.

A majority of submitters agreed with the problems identified in the discussion document
(issues 1-8 above), and that there were problems with implementation of the upstream duties
in the HSW Act. WorkSafe agreed with the description of issues in the discussion document.

Key themes in the submissions included the challenges associated with imposing and
enforcing New Zealand health and safety expectations and upstream duties, especially
where a duty holder was overseas.

Some submitters did raise specific issues through submissions. These were consistent with
the issues identified, and largely subsets or examples of issues 1-8.

These specific issues include examples of design or re-design:

e problems can arise from mixing of different types of plant (the example given was
mixing scaffolding systems that were not necessarily designed to go together)

e one submitter referenced ‘copy-cat design’, where one manufacturer might use the
design of another manufacturer, but may use different materials or make design
changes that mean the product might not meet the same standard as the original
piece of equipment

e submitters noted that there are complexities where the individual components of a
system of plant are supplied from multiple sources (the example given was
scaffolding, but this could also apply to an assembly line or similar).

Other submitters, including WorkSafe, provided feedback about the life-cycle of plant and
structures, including the health and safety of the workers constructing, and questioning
whether enough thought was put into the decommissioning and demolition.
Decommissioning and demolition are specific examples of reasonably foreseeable activity
included in the HSW Act, and this is an example of upstream duty holders not understanding
the extent of their duty.

Five submitters commented about the risks from aged or modified equipment, including a
lack of quality or up-to-date information about the equipment being available. This is an
example of why information needs to be provided between duty holders and when plant is
transferred between PCBUs.

Six submitters commented about the liability on upstream duty holders, and thought duty
holders will be incentivised to avoid or minimise their liability if a duty were imposed. These
duties already exist under the HSW Act, and the Act does not allow a duty to be transferred
to another person or a duty holder to contract out of their duty.

What are the objectives?
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The objective of the proposed package of regulatory changes is: to reduce New Zealand’s
high rates of work-related fatality and injury from working with plant, structures, at
height and on excavations, and to reduce the harm to workers and the associated
social and economic burden to New Zealand, as described in section 2.2.5. This policy
objective has not changed and is the purpose of, but is not being met by, the status quo.

Specific to upstream duties, we think this can be achieved by:

e clarifying existing HSW Act obligations, including defining the roles and duties of
upstream PCBUs

e improving information exchanges across the supply chain
e promoting safety in design and early risk management interventions.

These build on the requirements in the HSW Act, and respond to the particular issues
identified above.

What are the options?

As per the other topics of this RIA, our broad options are to introduce regulations, or to
continue to try to manage through other interventions, including the bespoke tools available
in the HSW Act. We asked submitters what tool or combination of tools they thought would
be most effective to ensure compliance with upstream duties.

In the discussion document we proposed following the Australian Model Regulations (AMR).
Submitters were asked about whether they agreed with the approach in the AMR, and
whether any modifications were needed. There were some proposed modifications to the
AMR identified in the discussion document, and submitters were asked for feedback on
these too.

Broadly, there are two options:

e Relying solely on non-regulatory options
e Regulations based on the AMR (with some modifications).

These two options are described in the table below:

Upstream duties option 1: Relying solely on non-regulatory options

Non-regulatory options identified include education of duty holders by the regulator, best
practice guidance, and/or approved codes of practice.

There is some work already by WorkSafe in this space, including good practice guidance for
PCBUs with a role in designing structures, plant or substances. WorkSafe published Health
and Safety by Design, a best practice guidance for designers in August 2018.

This option could include increasing WorkSafe’s work in this space.

Upstream duties option 2: Regulations based on the AMR (with some modifications)
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The AMR are designed to work under the Australian Model Work Health and Safety Law,
on which New Zealand’'s HSW Act is based. We consulted on proposals adapted from the
AMR because they provide a well-developed basis for managing risks.

The AMR places specific requirements on upstream duty holders that provide clarity on
how to fulfil their general duties under the Model Act. Some of the requirements are in the
form of complementary duties — for example, the duty on a designer to provide certain
information to the manufacturer is complemented by a duty on the manufacturer to take all
reasonable steps to obtain that same information.

We consulted on the various components of the AMR to see which parts stakeholders
thought we should adopt, and what modifications (if any) should be made.

A summary of the main AMR requirements is provided below:

- prescribes the information that needs to be provided between various duty holders
in the supply chain

- requires duty holders to take all reasonable steps to obtain information from the
person upstream of them, including from an overseas manufacturer and/or
designer equivalent to what would be provided if they were based domestically

- specifies that action must be taken if hazards are identified during the
manufacturing process or during importation

- requires the designer to include safety critical features (guarding, operational
controls, emergency stops and warning devices), and sets out the requirements for
these, with complementary requirements on manufacturers to install guarding and
other safety features designed by the designer

- requires installers, constructors or commissioners of structures to have regard to
information provided by upstream PCBUSs.

We also identified some potential modifications to the AMR, and asked submitters for
feedback on these. The proposed modifications include:

- requiring PCBUSs ordering plant or structures to supply a designer with information
about relevant hazards and risk, so far as reasonably practicable. In our analysis
we also considered whether to expand this to the manufacturer or constructor.

- requiring the creation of a health and safety ‘file’ for structures by the designer and
specifying the information that must be provided by certain duty holders and shared
with others (either in addition to or instead of following the Australian Model
Regulations, based on the requirements that apply to buildings in the UK).

Additional proposal

We also consulted on an additional topic for possible inclusion in regulations. This proposal
is of a different nature to the other proposals, and changed as a result of consultation, so it
has been analysed separately.

Upstream duties 3: recognition of overseas jurisdictions for imported plant
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To respond to the concern consistently raised by stakeholders about the quality of
imported plant, we asked whether to create a list of overseas jurisdictions that importers
can rely on to ensure plant meets New Zealand’s health and safety requirements.

Options analysis

How this options analysis has been undertaken - requirements and
regulatory mechanism

The discussion document suggested introducing regulations based on the AMR, which place
specific requirements on upstream PCBUSs, in addition to the general duties within the Act.

In the table below we have analysed the various proposed requirements put forward in the
discussion document, including summarising stakeholder feedback on the proposal.

Separately we have also considered whether to proceed with these regulations as a set, or to
use non-regulatory options to address the issues identified, including some based on the
proposals (eg guidance by WorkSafe). This is outlined below.

Due to the constraints on analysis set by the inclusion of these duties in the primary
legislation, previous Cabinet decisions and the consultation undertaken, it is inappropriate to
take a first principles approach in this RIA. We have not considered options not consulted on
as part of the discussion document, or making changes to the primary Act.

Regulatory mechanism

An overarching question is what regulatory tool is best to achieve the change. Broadly, there
are four main options:

e Regulator education campaigns, and other intervention tools such as dedicated work
programmes and areas of focus

e Approved codes of practice
e Other types of guidance provided by regulators (eg best practice guides)
¢ Regulations.

These options are not mutually exclusive, and a combination of options may achieve the best
outcomes.

We consider, and stakeholders agreed, that the upstream duties in the HSW Act alone are
unlikely to increase understanding of upstream duties, and therefore lead to better health and
safety outcomes.

The options clarify and provide more detail about what upstream duty holders need to do to
fulfil their duties under the HSW Act.

Although introducing the requirements analysed below will mean PCBUs have more express
obligations, the requirements clarify what they should be doing already, because
requirements about designing, manufacturing and supplying plant are longstanding in
legislation.
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There is a long history of upstream duties with supporting guidance, and feedback from
stakeholders is that it is not working effectively on its own. Stakeholders largely supported
more detailed requirements in the form of regulations, either on their own or in combination
with other tools.

The strong message through consultation was that non-regulatory options would not be
enough. There was also general agreement that a combination of tools (including additional
WorkSafe guidance) will be required. Submitters noted they would welcome the additional
clarity that regulations would bring.

WorkSafe supports a combination of tools, including regulations on upstream duties.
WorkSafe will promote and reinforce any new regulations with guidance, education and
enforcement. WorkSafe thinks it is important that designers embrace principles for health
and safety by design by building them into their processes, and is developing a strategy to
promote the use of health and safety by design.

There is some guidance about upstream duties on WorkSafe’s website and in its Safe Use of
Machinery Best Practice Guidelines. Health and safety by design is a strategic priority for
WorkSafe and it has released an introduction to best practice on health and safety by design
to support compliance with the general duties in the HSW Act.

We consider there is a case for creating regulations for upstream duties because:

e risks are not being effectively managed through the duties in the HSW Act, tools such
as guidance, or regulator campaigns

e upstream duties and the risks they are intended to address are not new. They have
been in previous regulations and guidance since the Machinery Act 1950 and they
are still not always being done well

¢ the risks alone do not encourage people to fulfil their duties — the risks from failing to
fulfil upstream duties are not immediately apparent because there is distance
between upstream duty holders and harm occurring in the workplace from the plant or
structure, especially where the designer works in isolation from end users of the plant
or structure

e regulations will help prevent duty holders from externalising the risk of harm and
pushing the responsibility to make plant and structures safe downstream, by requiring
them to follow processes and think about the risk upstream

e regulations will provide clarity about roles and processes and set minimum
expectations about what is reasonably practicable in the circumstances — this sets a
level playing field for all duty holders and reduces compliance costs, especially for
small and medium sized businesses that do not have the same access to health and
safety specialist advice

e regulations will help support enforcement of the general upstream duties in the HSW
Act through mandatory controls that are legally enforceable

e comparable jurisdictions have regulations for upstream duties, which indicates a
consistent international view that the risks and nature of upstream duties warrants
regulation.
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Some of these objectives could also be achieved through an approved code of practice
and/or other guidance — eg supporting enforcement and providing clarity about roles and
processes. However, given the long history of legislation and guidance about upstream
duties, we think there is a case that these things are still not being done well, lesser controls
have not been effective, and mandatory controls through regulations that can be legally
enforced should be explored. An approved code of practice does not have the same legal
status or perceived weight as a mandatory control that can be legally enforced.

Analysis of requirements

Each of the components of the AMR has been analysed in the table below, including
identifying and analysing any changes identified in the discussion document or through the
consultation process.

We received support from the majority of submitters on this topic for progressing with
regulations, and for basing the regulations on the AMR. We also received support for our
proposed modifications to the AMR. Specific comment provided by stakeholders on
individual proposals is detailed further in the table below.
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Upstream duties 1

Title and description

What submitters said

MBIE position

Information provision and action

Require upstream duty holders to provide
information about a plant to the specified
person downstream, and duty holders who
receive information to use that information,
specifically:

a) Require a designer to provide a
manufacturer with information to
enable the plant to be
manufactured in accordance with
design specifications, and if
applicable, information about
installation, use (including
maintenance and cleaning),
integration, handling, storage,
dismantling, commissioning,
decommissioning, hazards and
risks identified by the designer,
testing or inspections to be carried
out, safe systems of work,
competency of operators required,
and emergency procedures if there
is malfunction of the plant

b) Require manufacturers, importers
and suppliers to take all
reasonable steps to obtain the
information specified in a) from the
PCBU upstream and pass it on to
the PCBU downstream

A majority of submitters supported following the
approach taken in the Australian model
regulations for providing information and
identifying hazards and risks in plant.

WorkSafe thinks that the most important things
to include in regulations are more clarity about
the information that should be provided down
the supply chain, and provisions that encourage
designers, clients/requestors of designs and end
users to effectively consult each other.

Regarding e) (our proposed addition to the
AMR) 23 out of 172 submitters responded. 11
supported it, with two main themes:

e it should be limited to the intended use of
the plant at the workplace
e a question about how the duty might be
met when a piece of plant is mass
produced and where NZ is a small
market for the supplier (and therefore
PCBUs have limited ability to influence
the design).
We believe the first is not an issue as the
regulations will sit within the scope of the Act —
ie plant to be used at work and prescribed high-
risk plant (plant identified in regulations that is
not used in carrying out work, but is still covered
by the HSW Act — this is covered in the high-risk

Recommended — it will address the following issues:

e Issue 5 — adequate information is not being shared or
acted on - by specifying the type of information and who must
provide it.

e |Issue 7 — limited understanding of upstream duties - by
providing clarity on what PCBUs must do to fulfil their duty.

e Issue 3 —alterations can create risks to health and safety
- by ensuring PCBUs who alter plant do so in a safe way. The
issue of lack of understanding that a person altering plant is
a designer cannot be addressed through regulation —
WorkSafe has indicated it will use other tools (ie guidance
and communication) to address.

e Issue 1 — poor quality of imported plant — by requiring
importers of plant to ensure information about the plant is
obtained and passed on.

These provisions build on and clarify the requirements on upstream
duty holders in the HSW Act. Our proposed approach follows the
Australian model regulations (a-d), with a supplementary addition

(e).

Duty holders need to have the right information so they can ensure
plant is used and managed without risks to health and safety. The
provisions set the minimum information exchanges between duty
holders and require the information provided to be acted on.
Information provision requirements are a common way to protect
people in other regimes (such as financial products and services or
consumer laws).

These requirements will mean:
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c)

d)

e)

Require manufacturers and
importers to ensure the plant is
manufactured, inspected and
tested in accordance with the
information provided by the
designer

Require installers/commissioners/
constructors to ensure that the
plant is installed, constructed or
commissioned having regard to the
information provided by the
designer, manufacturer, importer
or supplier under the Act or the
regulations OR the instructions
provided by a competent person,
to the extent they relate to health
and safety

Require PCBUSs requesting or
ordering new designs of plant to
provide designers with information
about reasonably foreseeable risks
and hazards at the workplace
where the plant will be used, or
that could arise from the intended
use of the plant [an addition to the
AMR].

plant section, and includes amusement devices
where the key concern is public safety).

The second concern we consider will be
addressed by the design of the regulation. When
a PCBU purchases a piece of plant ‘off the
shelf’, they will need to ensure the planned use
fits within the intended use, and can do this by
accessing information about the plant (this is
addressed by the duties in the general plant
section). When a PCBU orders a bespoke
design of plant, they will need to communicate
with the designer. We will ensure the drafting of
this section and any guidance reflect this.

There was also comment on the ability of the
commissioning PCBU, and whether they would
have the expertise required to fulfil the duty. If
the PCBU does not have sufficient expertise
then they will need to engage someone who
does — this could be the designer they are
commissioning the work from or a third party.

WorkSafe supports the inclusion of this duty, so
far as is reasonably practicable. It notes that that
best practice will be to consult with more than
the PCBU requesting or ordering plant — eg
workers and maintenance staff.

e designers are clear about what information they need to
provide downstream (including about hazards and risks)

e PCBUs downstream from designers are clear about what
information they should be provided with, and that they must
try and obtain this information

e PCBUs downstream must have regard to this information
when carrying out their role — ie when manufacturing,
importing, supplying, installing, or managing or controlling
plant

There are some existing requirements on these duty holders in the
HSW Act. Section 39(4) provides that the designer must give to
each person provided with the design adequate information
concerning the purpose the plant was designed for, the results of
any calculations etc carried out, and any conditions necessary to
ensure that the plant is without risks to health and safety when used
for a purpose for which it was designed. Similar provisions apply for
other upstream duty holders. The proposed regulations will clarify
these requirements in the HSW Act by introducing a requirement for
upstream PCBUSs to provide specific information to other PCBUSs.

Regarding e) (requirement on PCBUSs requesting or ordering
designs); this is an additional requirement to what is specified in the
AMR. We consulted on this as an additional option as a way to help
designers by enabling them to have the right information to ensure
their design is without risks to health and safety. The PCBU
requesting or ordering designs of plant is likely to have relevant
information about how the plant will be used that the designer may
not have. This duty will complement the duties on the upstream

A change from the status quo that builds
on the duties in the Act by introducing
process requirements that help duty
holders fulfil their duties.

PCBUs to obtain and use information.
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Upstream duties 2

Title and description

What submitters
said

MBIE position

Hazard identification and action

Require upstream duty holders to identify and respond to
hazards, specifically:

a) Require manufacturers to take action if hazards
are identified during the manufacturing process.
The actions are: consult with the designer if a
hazard is identified with no control measure;
eliminate, or, where elimination is not possible,
minimise risks arising from identified hazards

b) Require designers to respond to hazards identified
by the manufacturer by: revising the information
provided to eliminate the risk (so far as is
reasonably practicable) or, if it is not possible to
eliminate the risk, to minimise the risk. If the
designer does not believe it is necessary to revise
the information, to notify the manufacturer of this
fact.

c) Require importers to take action if hazards are
identified during importation. The actions are:
ensure plant is not supplied until risks are
eliminated; where elimination is not possible,
inform the person supplied about the risks; consult
designers and manufacturers about any alteration
made to control identified risks.

A change from the status quo that builds on the duties in
the Act by introducing process requirements that help duty
holders fulfil their duties.

Submitters
supported the AMR
approach of
requiring upstream
duty holders to
identify hazards
and take action
based on those
hazards, including
the proposal to
extend to PCBUs
who construct,
install or
commission plant.

Recommended — it will address the following issues:

e Issue 1 - poor quality of imported plant - by requiring importers of plant
to ensure the safety of plant.

e Issue 5 — adequate information is not being shared or acted on - by
specifying what actions must be taken in response to receiving
information.

e Issue 7 — limited understanding of upstream duties - by providing
clarity on what PCBUs must do to fulfil their duty.

These provisions build on and clarify the requirements on upstream duty holders
in the HSW Act. Our proposed approach follows the Australian Model
Regulations.

Identifying hazards is the first step in addressing risks and designing and
manufacturing plant safely. Without identifying hazards, risks cannot be
eliminated or minimised by designers, manufacturers and others before plant is
used in the workplace. These requirements will mean PCBUs must take the
specified actions when hazards are identified.

These requirements will build on the HSW Act section 30 requirement to manage
risks by eliminating the risk, or (where it is not practicable) minimise the risks.

There are some existing requirements on these duty holders in the HSW Act.
Section 39(2) provides that the designer (so far as is reasonably practicable)
ensure the plant is designed to be without risks to the health and safety of
persons who are likely to use the plant or carry out any reasonably foreseeable
action in relation to the plant. Similar provisions apply to the other upstream duty
holders. These regulations will clarify these requirements in the HSW Act by
introducing a requirement for upstream PCBUSs to respond to hazards identified.
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Upstream duties 3

Title and description

What submitters said

MBIE position

Secondhand plant

Require suppliers of
secondhand plant to
identify, so far as is
reasonably practicable,
faults in the plant and to
give that information in
writing to the person
they are supplying it to.

Note that this does not
apply to suppliers of
secondhand plant
selling plant ‘as is’
because this is
excluded from the duty
in the HSW Act.
However the section 36
primary duty of care still
applies to those selling
secondhand plant ‘as
is’.

A change from the
status quo.

A majority of submitters thought
that suppliers of secondhand
plant should be required to
identify faults in the plant and
give information to the person
they supplied it to.

Some submitters were of the
view that the proposal may
push more suppliers to sell
secondhand plant ‘as is’, which
could be counterproductive and
lessen the safety of
secondhand plant.

On balance, and for the
reasons discussed in the
following column, we do not
believe this is a good enough
reason in and of itself to avoid
introducing this requirement.
We think guidance by WorkSafe
will support PCBUs to
understand this requirement.

WorkSafe supports this
proposal, and notes that other
proposed regulations on
PCBUs commissioning plant

Recommended — it will address issue 2 — poor quality of secondhand plant

This will go some way to addressing the issue of poor quality secondhand plant by requiring information
about faults in the plant be passed on, so the person receiving the plant has information to inform their
decision.

The duties on suppliers in section 42 do not apply to suppliers of secondhand plant sold ‘as is’, meaning
this plant will not be addressed directly by this provision. There will still be requirements on the PCBU
who purchases the plant to address any risks in the plant (covered in general plant chapter).

Secondhand plant is everywhere in New Zealand, and PCBUs often re-purpose plant. Secondhand plant
can be risky to the person using it, especially if it has not been maintained, and it often does not meet
health and safety expectations.

This proposal requires suppliers to identify faults and provide that information in writing to the person
they are supplying it to. This will give the purchaser information about the condition of the secondhand
plant so they can make informed decisions and manage risks appropriately.

We are somewhat constrained in how we deal with secondhand plant because of the inclusion of a
provision in the HSW Act which provides that the supplier duty does not apply to the sale of secondhand
plant ‘as is’ — section 42(6). This means we cannot apply this proposal to these suppliers. The HSW Act
is different to the Australian Model Law in this regard, meaning the way the AMR provision will work is
slightly different.

Due to this limitation, this provision will ensure that a PCBU purchasing secondhand plant for use in a
workplace either:

e knows what the faults in the plant are because they have received that information from the
supplier, or
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and on PCBUs in control of a e knows that they must determine any faults before using the plant at a workplace, because they

workplace will help ensure ‘as have not received any information and therefore the plant has been sold ‘as is’.
is’ plant is properly checked As some stakeholders commented, placing an information requirement in the regulations on PCBUs
before use in a workplace. supplying secondhand plant may incentivise suppliers to sell more secondhand plant ‘as is’. This is

especially the case if the requirement has a financial penalty for breaching it (which is expected and will
be consulted on as part of the next steps).

When secondhand plant is sold ‘as is’, the requirement and the cost of identifying faults in the plant is
transferred from the supplier to the purchaser, who, in order to meet their HSW Act duties, will be
required to find out necessary information before using the plant in their workplace. This may in turn
incentivise the purchaser to consider purchasing higher quality plant.

On balance we consider that this provision allows New Zealand'’s culture of purchasing secondhand
plant to continue to occur, but more safely than currently.
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Upstream duties 4

Title and description

What submitters said

MBIE position

Safety-critical features

Require designers and manufacturers to meet minimum standards
for safety features and guarding where these are used as a control
mechanism, specifically:

a) Require designers of plant to ensure, so far as is
reasonably practicable, guarding designed for that
purpose will prevent access to the dangerous part of the
plant while the plant is in use or is being cleaned or
maintained (and to follow a hierarchy of the type of
guarding)

b) Require manufacturers of plant to ensure guarding used
as a control measure is of solid construction and securely
mounted; and that it can be removed to allow for
maintenance and cleaning, but that the plant cannot be
restarted until the guarding is reattached

c) Require designers of plant to ensure that the design of
operational controls provides for the controls to be
identified, accessible to operators, located or guarded to
prevent accidental starting, and able to be locked off

d) Require designers of plant to ensure that the emergency
stops are prominent, clearly and durably marked,
immediately accessible to each operator of the plant,
coloured red, and unable to be adversely affected by
electrical or electronic circuit malfunction. If plant is
designed to be operated by more than one person and
more than one emergency stop control is fitted, the
designer must ensure the design provides for the
emergency stop controls to be so that the plant cannot be

The majority of submitters supported
the inclusion of these requirements,
including WorkSafe.

A small number were concerned
about the level of prescription in the
AMR, and the potential for stifling
innovation. Others noted that the
specific requirements would not be
appropriate in some cases.

We consider that the AMR provisions
are performance based, and therefore
flexible enough to allow for different
circumstances. We do not propose to
make any changes as a result of this
feedback.

Recommended — it will address issue 4 — safety
features need appropriate design

These requirements will set minimum standards for the
design and manufacture of safety-critical features.
They will complement the requirements in the general
plant section.

Good health and safety by design process (as well as
the requirement under the HSW Act s30) suggests that
hazards and risks should be eliminated, and if that is
not possible, then minimised. These requirements will
apply when guarding or other safety features are used
as a control measure.

Placing the specified requirements on designers and
manufacturers will be in addition to the requirement
that plant must have appropriate guarding and other
safety-critical features (the analysis of which is covered
in the general plant section). This duty will reflect and
enhance the general plant duty by assigning the duty to
specific PCBUSs that can influence the inclusion of
these features — ie the designer and the manufacturer.

One of the issues identified is poor-quality guarding
and other safety features. These requirements will set
minimum standards and provide more consistency in
their design.

International research shows it is more efficient and
effective to manage risk in the design phase than to
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restarted after an emergency stop control has been used
unless that emergency stop control is reset

e) Require designers of plant to ensure that any warning
devices on the plant are positioned in a manner that
makes them the most effective

f) Require manufacturers of plant to ensure that the plant is
manufactured and inspected having regard to the
information provided by the designer of the plant under
the HSW Act and these regulations [there are no specific
provisions in the AMR relating to manufacturers and
operational controls, emergency stops or warning devices,
however this provision requires their construction if
specified by the designer and we believe this is sufficient].

These provisions are a change from the status quo, and will
complement requirements for plant to have guarding and other
safety-critical features, which are analysed in the general plant
section.

retrofit health and safety solutions. If risks cannot be
eliminated, then guarding and other safety critical
features are necessary to minimise the risk. The
requirements will apply to designers for this reason,

with a complementary duty on manufacturers to ensure

the design is properly manufactured.
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Upstream duties 5

Title and description

What submitters said

MBIE position

Clarifying requirements for
structures not regulated under the
Building Act

a)

b)

Require
installers/constructors/commis
sioners of structures to have
regard to information provided
by upstream PCBUSs or the
instructions provided by a
competent person to the
extent that those instructions
relate to health and safety
AMR 202

Require PCBUs requesting or
ordering new designs of
structures to provide
designers with information
about reasonably foreseeable
risks and hazards at the
workplace where the structure
will be used, or that could
arise from the intended end
use of the structure [an
addition to the AMR].

A change from the status quo that
builds on the duties in the Act by
introducing process requirements that
help duty holders fulfil their duties.

Proposal a) (to follow the AMR)
received support from 22 of the
36 submitters who answered
this question. Many of these
submitters supported it in
combination with the proposal
for a health and safety file
(discarded option discussed
below). Submitters noted that
the definition of a ‘competent
person’ will have to be clear.
We propose to use the
definition in the AMR. When
asked about what would make
someone a competent person,
submitters suggested that
experience and training, a
member of an appropriate body,
and that it would depend based
on the type of structure. We
proposed to use the AMR
definition, which captures these
points, and can be expanded on
in WorkSafe guidance for
specific points.

A majority of submitters
supported including proposal b,
including WorkSafe.

Recommended — it will address issue 6 — PCBUs are uncertain how to fulfil their duties
in relation to structures

These requirements will make it clearer how upstream duty holders can fulfil their duties in
relation to structures by setting out a process by which to share and use information. How
upstream duties apply to structures was identified as particularly confusing for PCBUs.

Risks arising from completed structures when they are being used in, or as, a workplace are
primarily governed by the requirements in the Building Act 2004 and Building Code. While
there is some cross-over between Building Act requirements and the general duty on
designers in relation to structures under the HSW Act, not all structures covered by the HSW
Act are regulated by the Building Act. Some of these structures, such as scaffolding and
tunnels, have specific controls already in regulations (amendments to scaffolding
requirements are addressed elsewhere in this RIA), while others do not. New Zealand'’s
Building Act requirements are different than requirements in Australia, meaning we are
making a modification to the AMR — excluding structures that are covered by the Building Act.

We consider that specifying what information must be shared between duty holders and
identifying processes for sharing that information will support duty holders to fulfil their HSW
Act duties.

Proposal a) will do this by requiring installers/ constructors/ commissioners of structures to
have regard to information provided by upstream PCBUSs or the instructions of a competent
person.

Regarding b) (requirement on PCBUs requesting or ordering designs); this is an additional
requirement to what is specified in the AMR, and mirrors the requirement we are including for
plant. We consulted on this as an additional option as a way to help designers by ensuring
they have the right information to ensure their design is without risks to health and safety. The
PCBU requesting or ordering designs of plant is likely to have relevant information about how
the structure will be used that the designer may not have.
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Limited exclusions for aircraft and some vessels

Aircraft and vessels are included in the definition of plant, and the upstream duties in the
HSW Act apply to aircraft and vessels. This is a difference from the Australian Model Law,
and therefore the model regulations, which do not include them. Aircraft and vessels are
subject to industry-specific rules via Civil Aviation Rules or Maritime Rules respectively. This
section considers whether there should be any exclusions from the proposed regulations on
upstream duty holders for these types of plant.

In the general plant chapter above, we recommend that the general plant provisions

o partially apply to vessels, but exclude vessels and plant on board vessels that are
regulated by Maritime Rules, aside from certain ancillary equipment (eg processing
machinery and material handling equipment) that will be covered by the proposals

e exclude aircraft covered by Civil Aviation Rules

e exclude military aircraft and Naval ships where a formal defence order (as issued
under s. 27 of the Defence Act 1990) that complies with the regulations, to the extent
practicable, is in place.

For consistency, we have considered this outcome and the rationale used to reach it when
assessing below the appropriate application of the upstream duties to vessels and aircraft.

Each proposal has been considered individually, rather than as a whole. A blanket exclusion
would not be consistent with the inclusion of aircraft and vessels within the definition of plant
in the HSW Act.

We propose there should be no exemptions for two of the proposals — information provision
and action (proposal 1), and secondhand plant (proposal 3). These proposed regulations
requiring information to be shared between PCBUs should apply across all aircraft and
vessels and the plant on board vessels. The rationale outlined in the analysis above applies
here — the sharing of information will allow PCBUs to make informed decisions and manage
risks appropriately.

For the other two proposed regulations — hazard identification and action (proposal 2), and
safety critical features (proposal 4) — we propose partial exclusions. These requirements will
require upstream duty holders to make physical changes to plant, for example installing
guarding. This could potentially contradict the requirements in the Civil Aviation Rules or the
Maritime Rules, and we do not want to cause confusion for PCBUs about which regime to
follow. We propose to exclude all aircraft, and vessels and plant on board vessels that is
already regulated by Maritime Rules from these requirements, as these are covered by the
Rules, as well as the general duties in the HSW Act. We propose to apply the proposed
regulations to vessels and plant on board vessels that are not covered by Maritime Rules
and selected ancillary equipment. This is consistent with the approach proposed for the
general plant requirements, and provides equal protection for workers across sectors.

For military aircraft and Naval ships, we propose that, as per the requirements in the general
plant section, these are exempted from the regulations where a formal defence order (as
issued under s. 27 of the Defence Act 1990) that complies with the regulations, to the extent
practicable, is in place.

117
Impact Statement: Health and Safety at Work regulatory reform: Protecting people working with plant,

structures, and doing hazardous work



Proposal not being progressed

We consulted on a proposal that we do not intend to progress: a health and safety file for
structures not covered under the Building Act.

This proposal was based on a UK requirement for buildings — the designer on projects with
more than one contractor must prepare a health and safety file, containing information likely
to be needed to ensure health and safety during any subsequent work (such as
maintenance, cleaning, refurbishment, or demolition of the structure). In the UK this forms
part of their requirements for the safety of buildings. As outlined above, we only consulted on
applying this to structures not regulated by the Building Act.

We have since looked in more detail at structures that are not covered by the Building Act
and how this provision might apply. For structures where there are already requirements —
scaffolding, cranes, passenger ropeways, quarries, excavations, roads — we consider that
this provision will not add any additional benefit to the existing requirements.

We considered narrowing down to delegate to WorkSafe the power to identify types of
structures (via a safe work instrument) that would be required to create a health and safety
file, and looked into two common examples — network utility operator (NUO) systems, and
grain silos. We concluded that a health and safety file was not the best way to manage risks
associated with these structures. Both have other regulations directly covering aspects of the
structure (electricity safety regulations, and the ‘loose but enclosed materials’ regulation
respectively), and the working at height regulations.

From this, we have concluded the proposal should not progress.
Effectiveness

The effectiveness of these proposals will be hard to measure, given the nature of the duty
holders, and the fact they work in combination with other proposals. That said, there are
several factors that will contribute to the effectiveness of the proposed regulations.

One of the key benefits is that we are creating a compliance pathway, which provides clarity
for duty holders on how to fulfil the existing duties under the Act. A consistent theme in the
feedback from stakeholders was that they are unclear how to comply with the duties
imposed by the Act. By creating a process for duty holders to follow, they will have more
certainty about what is required of them.

International research shows that addressing health and safety risks early on in the life of
plant — at the design stage — means it is easier and more effective (both cost and outcome)
to eliminate risk, or minimise risk if it cannot be eliminated. Without these regulations the
burden of managing the risk from plant falls primarily on the PCBU managing or controlling
plant in the workplace, who is least well positioned to effectively manage the costs. The
proposals will put the burden of this earlier in the process.

By putting specific process requirements on upstream duty holders, it will be easier to
enforce against these duty holders. Bluff et al*® found that in Australia, inspectors exercised

P Bluff, R Johnstone, M McNamara, and M Quinlan Enforcing Upstream: Australian Health and Safety
Inspectors and Upstream Duty Holders (2012) Australian Journal of Labour Law at pp 29 — 30
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their inspection and enforcement powers with upstream duty holders in only a limited way,
and generally did not secure more far-reaching improvements in health and safety
performance by these duty holders. Where inspectors did address them they often
determined non-compliance in a specific context and required retrofitting of control
measures, remedial measures or provision of health and safety information, rather than
seeking to ensure the inherent safety of the plant. This research was conducted prior to the
introduction of the AMR, and we are not aware of any subsequent research.

Some specific measures have been considered. These are discussed in the monitoring and
evaluation section (chapter 10).

Costs of option 2

Limited quantitative information was provided by submitters as to the costs and benefits
across the whole range of proposals in the discussion document, including relating to
upstream duties.

A number of submitters were not concerned about the potential costs of the proposals,
commenting that they were consistent with their current approach, or that the up-front costs
will be outweighed by the safety benefits.

Of the submitters that were concerned about cost, none provided any quantification of what
those costs might be. A key theme was about the cost associated with applying new
requirements to old or aging plant. Another theme was costs that would be associated with
the need for specialist advice as part of the design of plant or a structure.

The changes we are proposing will clarify existing requirements under the HSW Act or
support changes proposed in the general plant chapter. Where changes are clarifications of
existing the HSW Act requirements we consider the additional cost of these changes to be
modest.

In theory, the cost should already be being met if a duty holder is meeting their HSW Act
requirements. However that does not mean that the cost will be zero. We have discussed
that upstream duties are not currently being managed well as part of our rationale to
introduce regulations as an additional control. The proposals introduce a clear process that
duty holders can follow to meet their obligations, and this may mean a cost on those duty
holders who are not already meeting the requirements.

Where the additional cost falls on an upstream duty holder, the duty holder may pass the
additional costs to the next person in the supply chain by including it in the purchase price of
the plant or providing their services. We should note research shows that the design/
manufacturing stages are the most cost effective stages to address safety issues — meaning
it is cheaper and more effective to build safety features in early rather than retrofitting once
the plant has been built. In the case of safety-critical features, if this is not done at the design
stage it will be required of the PCBU who purchase the plant for use in their business
(through proposals in the general plant section).

While we consider the proposed regulations to be extensions of the requirements under the
HSW Act, they provide a greater level of specificity than what is included in the Act. We have
identified the potential costs associated with each proposed requirement in the table below:
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Proposed
requirement

Potential costs

Information
provision
(proposal 1)

e designers may have to take additional time to compile information in a
format that can be passed on

e manufacturers, importers and suppliers may have to spend time
seeking, verifying or interpreting (including translation) of information
provided

e additional time spent liaising between duty holders

Hazard
identification
and action
(proposal 2)

e there may need to be additional time spent designing and testing to
ensure plant meets requirements

e additional time liaising between duty holders

e where manufacturer, importer or supplier cannot contact the designer or
other duty holder and is therefore required to eliminate or minimise the
hazard, there will be a cost of designing this change (including all
necessary checks)

Secondhand
plant (proposal
3)

e there will be additional costs of identifying faults in plant and providing
this to the person the plant is supplied to
e this will not apply to those selling plant ‘as is’

Safety-critical
features
(proposal 4)

e this duty is designed to complement and support the requirements in
the general plant section, which will require PCBU who purchase the
plant to ensure that plant has the specified safety-critical features.
Research shows that the design/ manufacturing stages are the most
cost effective stages to address safety issues

e some of this cost will fall on the designer and manufacturer of the plant,
however we expect this cost to be passed on downstream and mostly
be borne by the PCBU purchasing and using the plant. This cost is
expected to be cheaper than the cost of the PCBU who purchases the
plant retrofitting the plant to meet the requirements outlined in the
general plant section

e there may be some costs associated with retrofitting existing plant to
meet requirements. For example, if a piece of plant now requires
changes to comply with the general plant duties this is a modification to
the plant, and will trigger the designer duties and associated costs

Clarifying
requirements
for structures
(proposal 5)

e some costs associated with duty holders liaising with each other,
however, as with the design of plant, early coordination is intended to
save money in the long run

Transition to
new
requirements

e some PCBUs may need to develop internal processes and systems to
set out how the duty holder will meet the requirements
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Analysis of proposal 3 (not recommended)

To respond to the concern consistently raised by stakeholders about the quality of imported
plant, we asked whether to create a list of overseas jurisdictions that importers can rely on to
ensure plant meets New Zealand’s health and safety requirements.

Supporters thought it would add clarity, reduce doubling up of checks, and some noted that
New Zealand was a small market for most suppliers. Other submitters noted that quality of
equipment from different jurisdictions can vary. A small number of submitters who are
involved in verification processes did not support this proposal. These submitters were of the
view that they would still do the full verification anyway, to check the plant or structure
against New Zealand-specific conditions (particularly seismic), and because there was often
no way to verify that an international verification was legitimate.

WorkSafe did not support the proposal to have a list of jurisdictions for imported plant. It
noted that the fact plant comes from a particular jurisdiction is no guarantee that it is up to
standard — it is not a given that everyone complies; some products are manufactured in one
jurisdiction but for sale in multiple markets (and therefore meet different standards).

Given this, we do not think this proposal will address the issue of low quality imported plant,
and we do not recommend progressing with this proposal.
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Impact analysis — Upstream duties

The status quo — duties in the Act — provides a strong base for building on. One of the issues consistently raised by stakeholders is that they do
not understand how to comply with the duties in the Act. This flows onto the other issues, including those in other section of this RIA and
contributes to the low quality of plant in New Zealand.

While the proposed regulations will provide only marginal benefit over the status quo if it was being implemented correctly by PCBUS,
importantly they will provide a clear compliance pathway for PCBUs by specifying a process to follow and an outcome that must be reached.

spread the liability
across the
participants in the
supply chain,
meaning all parties
have a
responsibility to
eliminate or
minimise risk. In
practice the risk
and costs may be
pushed down the
chain to the PCBU
end user.

the upstream duties)
require the holder to
eliminate or
minimise risk so far
as is reasonably
practicable. The
duty is not absolute.

stakeholders was
that they are unsure
how to meet their
responsibilities in
relation to upstream
duties

participants in the
supply chain have a
role in eliminating or
minimising risk.
Research shows
that the design/
manufacturing
stages are the most
cost effective stages
to address safety
issues

Effective Proportionate Clear Cost effective Flexible and Overall
durable assessment
Status quo 0 0 0 0 0 0
The upstream Duties under the Consistent feedback | The duties in the Act The Act and the The status quo
duties in the Act HSW Act (including provided by reflect that all duties within it are provides a strong

designed to be
flexible and durable
— it applies to all
workplaces, and as
such is at a general
level.

The regulatory
design means that
the specificity is left
to regulations and

other lesser
instruments that can
be more easily
updated to reflect
changing technology

base, however there
is some confusion
among duty holders
regarding how to
comply with
upstream duties
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Effective Proportionate Clear Cost effective Flexible and Overall
durable assessment
Upstream + + + ++ + ++
glétc;i?r;:duty Provides a clear This requirement Provides clarity to Research shows Rather than being Expected to provide
HelEErs T pathway to comply reflects the duties existing duties by that the design/ prescriptive about a clear pathway for
. with existing duties | already imposed by | providing a pathway manufacturing the information that PCBUs to meet
° Egz\éli?iee d under the Act (a the Act, and is to compliance stages are the most | must be provided by existing HSW Act
information consistent request proportionate cost effective stages duty holders, this duties
to the from stakeholders) | relative to the level to address safety will create a process
person Will ensure of harm observed issues for duty holders to
downstréam | pcpys and those | Where an upstream follow, and an
O SEEISHnEL using plant have duty holder (a outcome they must
same , _ . i
information the information designer or achieve.
from the necessary to manufacturer) is Where detail is
person manage risks overseas, the duty required, this will be
upstream on the New provided in
Zealand-based duty supporting
holder (a information, which
manufacturer, can be updated
importer or supplier) more easily
is to take
reasonable steps to
obtain the

information, so is
not absolute
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Upstream
duties 2: require
duty holders to

o identify
hazards

e respond to
hazards
identified by
other duty
holders

Effective Proportionate Clear Cost effective Flexible and Overall
durable assessment
+ + + ++ + ++

Provides a clear
pathway to comply
with existing duties

under the Act (a
consistent request
from stakeholders)

Will ensure
hazards are
addressed at the
design or
manufacturing
stage, which
research shows is
the most effective
stage to do so

This requirement
reflects the duties
already imposed by
the Act, and is
proportionate
relative to the level
of harm observed

Where an upstream
duty holder (a
designer or
manufacturer) is
overseas, the duty
on the New
Zealand-based duty
holder (a
manufacturer,
importer or supplier)
is to take
reasonable steps to
obtain the
information, so is
not absolute

Provides clarity to
existing duties by
providing a pathway
to compliance

Research shows
that the design/
manufacturing
stages are the most
cost effective stages
to address safety
issues

Rather than being
prescriptive about
what a PCBU must
check, this will
create a process for
duty holders to
follow, and an
outcome they must
achieve

Applies across all
plant

Where detalil is
required to support
PCBUSs, this will be

provided in
supporting
information which
can be updated
more easily

Expected to provide
a clear pathway for
PCBUs to meet
existing HSW Act
duties
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o (for plant sold
‘as is’) knows
that they must

seek this
information
before using in
a workplace

occur, but safely,
and ensures that the
end-user of the plant
doesn'’t bear all the
risk
The duty applies so
far as is reasonably
practicable

person purchasing
the plant

Effective Proportionate Clear Cost effective Flexible and Overall
durable assessment

Upstream 3: ++ ++ ++ - + +
;iqu'l'}irs of Ensures that a Secondhand plantis | Provides clarity to May result in some Applies to all plant. This will help
seggndhand PCBU purchasing common in New existing duties by increased costs for | Specifies a process | improve the quality
plant to identify | Secondhand plant Zealand, and providing a pathway PCBUs. PCBUs and type of of secondhand plant
faults in the foruseina PCBUs often re- to compliance may avoid the cost information, rather when it is on-sold
plant to the workplace either: purpose plant. This by selling plant ‘as than anything .

; . . ) . . Will ensure that
person being proposal will allow is’, which transfers specific to certain . .
supplied the * knows the faults his 1 e ¢ " o th t ot more information is
plant in the plant or is to continue to e cost to the ypes of plan passed on between

owners of plant, or
that purchasers
know they must
seek out information
on the plant
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safety critical
features in plant

the design stage is
the most effective
way to manage
risks

Consistent with
requirements on
downstream
PCBUs, meaning
the package of
proposals works
together
Majority of plant in
NZ is designed
and manufactured
overseas

requirement for
plant to have safety
critical features
(outlined in the
general plant
section), and
assigns
responsibility for
ensuring these are
included

to compliance

to add these
features

general plant
section, rather than
setting prescriptive

requirements

Supporting
information (not in
regulation) can be
updated to take into
account changes in

technology

Effective Proportionate Clear Cost effective Flexible and Overall
durable assessment
Upstream 4: + ++ ++ ++ + ++
gic;?lﬁers and Research shows Designed to be Provides clarity to Research shows Will operate as an These duties will
man?lfacturers that including proportionate to risk. existing duties by that the design enabling provision complement and
to include these features at Reflects the providing a pathway | stage is the most based on the support the
cost effective stage requirements in the requirements in

general plant
section
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Effective Proportionate Clear Cost effective Flexible and Overall
durable assessment
Upstream 5: + + + 0 + +
elieiiying e These requirements Provides clarity to We received limited Rather than being Addresses the key

requirements
for structures

Will add process
requirements for

will only apply to

existing duties by
providing a pathway
for compliance
(something
requested by
submitters)

feedback from
stakeholders as to
the cost of this
proposal, but we
consider the
additional costs will
be marginal

prescriptive on what
PCBUs must do for
structures, this
introduces process
requirements for
sharing and using
information between
PCBUs

feedback from
stakeholders by
introducing process
requirements for
sharing and
information

PCBUSs to share structures not
and use covered by the
information Building Act (which
provided by other contains process
PCBUs in the requirements for
supply chain structures it
governs)
Key:
++ much better than doing nothing/the status quo
+ better than doing nothing/the status quo
0 about the same as doing nothing/the status quo

- worse than doing nothing/the status quo

-- much worse than doing nothing/the status quo
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Summary of conclusions: upstream duties

Key conclusions from this chapter are summarised below.

The HSW Act duties on upstream PCBUs (designers, manufacturers, importers, suppliers, and
installers, constructors and commissioners) to ensure safe plant and structures reflect that these
duty holders play an important role in ensuring plant is safe before it enters a workplace. The most
effective risk control measure — eliminating hazards — is both cheaper and more practical to achieve
at the design or planning stage than managing risks later in the lifecycle. It also means that the
responsibility for ensuring plant is safe does not just fall to the PCBU purchases the plant for use in
their business, but instead falls equally across the whole supply chain.

In stakeholder consultation, upstream businesses consistently identified that they wanted more
clarity on how they could fulfil their HSW Act duties. Other issues identified and agreed by
stakeholders include:

e Poor quality of imported plant
Poor quality of secondhand plant

e Alterations can create risks to health and safety, such as the removal of guarding without
considering the health and safety implications

e Safety features (such as guarding) need appropriate design

e Adequate information is not always being shared between PCBUSs, or the persons being
provided with and using the plant (including information on safety features, and on the
condition of secondhand plant)

e Upstream PCBUSs are uncertain how to fulfil their duties in relation to structures

e Enforcement challenges for the regulator.

MBIE’s recommendations address these concerns by providing more detailed requirements in
regulation that give upstream duty holders clarity on how to meet their HSW Act duties to ensure
safe plant and structures. The proposals outline processes these duty holders must follow to share
information and address hazards, and requirements they must consider when including safety
features. Specifically these duty holders will be required to:

e share critical safety information across the supply chain — to provide this information to the
person downstream and to seek that same information from the person upstream, while the
person receiving this information must use it

e take action to manage risks and hazards identified as part of their role (as designers,
manufacturers and importers), including consulting with the designer where possible

e share information about the faults in secondhand plant to the person being supplied the plant
— note this requirement will not apply when supplying secondhand plant ‘as is’, as this is
excluded from the supplier duty in the HSW Act

e meet the equivalent requirements for guarding and safety features placed on businesses that
use the plant, complementing the requirements for general plant by ensuring this requirement
sits across all in the supply chain

e provide information to designers about the risks and hazards at the workplace where the plant
or structure will be used — required of businesses ordering or requesting a new design of
plant or a structure not covered by the Building Act 2004

e have regard to information provided by upstream businesses, or the instruction of a
competent person — required of installers, constructors and commissioners of structures not
covered by the Building Act 2004.

These proposals support and complement the proposals in the general plant section by placing
equivalent requirements across all participants in the supply chain. They will build on the existing
requirements in the HSW Act by ensuring that PCBUs design, manufacture, import, and supply
plant and structures that are safe for use in New Zealand workplaces.
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Stakeholders were generally supportive of the proposals, welcoming the clarity that they would
bring. Transitional arrangements are to be determined.
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Chapter 5: High risk plant

Current state within which action is proposed

“High-risk” plant is that which is deemed to involve a distinct level of increased risk, due to
the plant’s innate features. Specific examples include industrial boilers, pressure piping,
cranes, passenger ropeways, eg gondolas and chair lifts, and certain types of amusement
devices eg rollercoasters and selected types of bungy equipment.

Although the types of equipment involved have varied over time, the use of high-risk
equipment in workplaces remains pervasive. Increasing quantities of ‘serially produced’>°
forms of high-risk plant are being imported. This can pose specific challenges for businesses
in terms of tracking and recording how particular items of plant have been produced and
maintained, and to what standard.

While major harm caused by high-risk plant occurs infrequently, these events, where they
arise, tend to have severe consequences. The most significant recent incident involving
pressure equipment in New Zealand was the Tamahere, Waikato, coolstore explosion in
April 2008, which involved a major explosion and fire that killed one fireman and seriously
injured six others. In 2011 a telehandler being used as an elevating work platform, with two
workers in the bucket toppled at a Wellington windfarm. One worker died and the other
received serious injuries. There have been regular serious accidents involving similar access
equipment over recent years.

Overview of the current regulatory system

Pressure equipment, cranes and passenger ropeways

The Pressure Equipment, Cranes, and Passenger Ropeways Regulations (PECPR) apply to
the three categories of plant named in their title. While “cranes” and “passenger ropeways”
are fairly narrowly defined, “pressure equipment” includes a wide range of boilers, refining,
heating and cooling equipment found across numerous industries. They are the most recent
version of legislative controls on these types of machinery that date back to the nineteenth
century.

The regulations create duties for operators, manufacturers, importers and suppliers of plant,
including a duty for equipment to be inspected by authorised inspection personnel who are
engaged by recognised inspection bodies. Inspection bodies are accredited by International
Accreditation New Zealand (IANZ), and inspection personnel are certified by a national
Certification Board for Inspection Personnel (CBIP).

The controller/owner of an item of plant (usually a PCBU) is required to hold a current
certificate of inspection for that item. A prerequisite of a certificate of inspection is that the
item of plant has been certified as “design verified”. This is effectively a process of
independent peer review of each design of an item of plant.

The sector involves a range of engineering specialties — principally mechanical, but also
structural, petrochemical, geothermal, chemical and other disciplines. There are currently 42

50 The manufacture of goods in large quantities, often using standardised designs and assembly-line techniques.
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inspection bodies recognised to inspect the different types of plant (15 New Zealand based,
3 Australian, and 24 international). There are approximately 80 inspection personnel
approved by CBIP, and 8 design verifiers endorsed by Engineering NZ.

The regulations contain the key duties in relation to the plant they cover, as well as
accreditation processes and other procedural requirements. They are supported by detailed
Approved Codes of Practice for each of the three main types of plant they address. The
codes in turn refer to a wide range of AS/NZS and other Standards. There currently is no
central register of plant, although inspection bodies maintain records of the individual items
of plant they inspect and the controller (usually the owner) is required to maintain records.
WorkSafe do not hold data on the numbers of different plant involved and, in practice,
records relating to individual items of plant can be difficult for inspectors and others to obtain.
There are similar questions concerning the availability of professional capability to ensure
design verification and inspection of all types of plant covered by the regulations.

The PECPR Regulations have not been revised since promulgation in 1999, although there
have been amendments to and revisions of codes of practice and other supporting
documents, some of which are now out of date.

Figure 14: Schematic of current PECPR regulations

Controller has other other duties in
relation to
operation
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issue certificate
of competency

Design verifiers
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Amusement devices

Public safety is maintained for a wide range of fairground rides, most bungy operations (ie
those that use a winch) and a wide range of other mechanical amusements by the
Amusement Devices Regulations 1978.
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These regulations were made under the now repealed Machinery Act 1950 and require the
two yearly registration (or less) of individual items of plant with WorkSafe, and a territorial
authority to permit each installation of an amusement device.

Before a device can be registered by WorkSafe it must be inspected and certified by a
Chartered Professional Engineer (CPENQ). The certifying engineer must be satisfied that the
design and construction of the device is safe, is compliant with the technical requirements,
and maintained and operated safely. To issue a permit, a territorial authority must be
satisfied that the device is properly assembled and sited, and is used in accordance with any
specified permit to operate criteria.

The regulations are framed primarily to ensure the safe operation of the machinery itself.
They require the existence of a “prime mover” (ie driving motor) for coverage. However,
increasingly this requirement has been interpreted liberally and beyond the intention of the
original regulations because technology and innovation have overtaken the definition.
Examples here are “zip lines” which use gravity to propel people at speed and height, or tree
canopy adventure activities, and a range of bungy and wire-based activities.

Registration can be subject to conditions, and there has been an increasing emphasis on
imposing conditions on training, operational procedures, and other “human factors” relating
to operators of devices.

There have been few deaths or serious injuries on amusement devices since the regulations
were passed, although serious injuries and incidents occur from time to time. The most
recent fatality on an amusement device involved an employee completing pre-start up
checks at Auckland’'s Rainbow’s End amusement park in 2008.

The Amusement Devices Regulations are complemented by the Health and Safety at Work
(Adventure Activities) Regulations 2016. They relate to “activities”, rather than equipment or
“plant”, which is the focus of the proposed regulations.

Some other high-risk plant is not regulated

There is an increasing use of high-risk plant and equipment in workplaces that is not subject
to mandatory controls, notably design verification and regular inspection, under the PECPR

Regulations or other existing regulations. Stakeholders have referred in particular to a range
of new types of hoists, lifting equipment, and elevating booms that are sold increasingly and
at varying levels of safety.

What are the problems?

The low incidence of incidents and injuries suggest that current design verification,
inspection and registration duties are generally working for the types of plant that present the
greatest potential risks (ie usually large scale industrial plant and passenger carrying
equipment, such as gondolas or ski-lifts).

There are, however, gaps in coverage provided by the current regulations and in conformity
by duty holders, particularly with respect to a range of lower risk but very prevalent types of
access and lifting equipment. These types of plant feature in many more incidents. Improved
levels of maintenance, inspection, and operation standards will significantly contribute to
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lowering the currently high rates of incidents and injury associated with them — particularly in
the manufacturing and construction sectors.

There is particular scope for improving consistency of application of the regulations and
reducing costs in relation to serially produced plant, which is being imported in increasing
guantities.

We identified the following broad drivers for a review of each set of regulations. Some of
these drivers relate to compliance and conformity issues that could be considered
implementation, as distinct from regulatory matters. However, we consider regulatory
change is an option for consideration in each case, usually to provide the required level of
clarity in the law, or a mandatory control or process that will most effectively address what
has surfaced as an implementation issue.

A) Under the PECPR Regulations:

A (1) Gaps and inconsistencies in the coverage of new types of machinery

We asked representatives of the manufacturing, construction, agriculture and forestry
sectors whether the PECPR Regulations covered the right types of high-risk machinery and
plant and whether there were gaps or inconsistencies in coverage.

We concluded that no types of plant currently covered should be excluded from the
regulations, although there is scope for clarifying coverage. Some types of high-risk plant
have increased in use and significance since the regulations were passed in 1999 and
present risks that may warrant design verification and/or registration of individual items of
plant, such as:

o forestry equipment, particularly steep-slope mechanical harvesting equipment and
haulers used for cable logging (logging using cables on steep slopes)

e elevating work platforms (eg scissor lifts) and other mechanical access equipment

e certain categories of cranes, straddle trucks, swing lifters, and other large scale lifting
equipment

e concrete pumping/placing booms and some other hydraulic arms

¢ hydraulic hoists and some other lifting mechanisms currently excluded

o prefabricated scaffolding and proprietary construction support systems (eg “Acrow

props”).

Most of this equipment is imported and, as discussed below, it can be difficult for businesses
and regulators to determine its adequacy and safety.

We consulted on the new types of plant that should be subject to regulation and the resulting
recommendations have led to most of the additional compliance costs for businesses. We
outline the types and numbers of plant and the costs involved to businesses in the options
analysis section below.

A (2) It is not always clear to PCBUs or the regulator whether imported serially
produced plant is properly constructed and/or maintained and fit for purpose

We consider this to be a significant issue in the construction industry in particular, but also
industries such as manufacturing and retail. There is a lack of assurance for businesses
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importing and purchasing plant from New Zealand suppliers or from overseas, whether new
or secondhand (for which there is a significant market). It was described as a particular issue
for the types of equipment referred to above, proprietary scaffolding, and access assemblies
and componentry.

Design information and inspection records are not easily available to PCBUs and others

The current regulations do not require public records or disclosure of design verification,
inspection, or other records in relation to a particular item or model of plant. Controllers of
plant are required to have all relevant documents available in the workplace, but in practice
records are usually held and maintained by inspection bodies. This makes it difficult for the
health and safety inspectorate and others to determine compliance, other than for cylinders
and other plant and equipment that must meet requirements under the hazardous
substances regulations (where there are labelling and central registration requirements
already in place).

There are significant gaps in conformity with current inspection requirements

WorkSafe, Engineering New Zealand and businesses all describe gaps in conformity and
compliance with the current regulations. WorkSafe estimates that at any given time about
75-80 percent of plant covered by the regulations has a current inspection certificate.

A (3) There is limited interaction with the regulator and not a sufficient feedback loop
for “type faults” or failures of individual plant items

Although the PECPR regulations require the notification of a range of incidents and “type
faults”®! of machinery, and suppliers and manufacturers to remedy such faults, in practice
there are very low levels of reporting. This is inconsistent with a culture of continuous
improvement and active engagement with the regulator.

There is, however, a better level of reporting for notifiable incidents involving this equipment,
such as uncontrolled release of pressure, collapse etc, under section 56 of the HSW Act, but
it is desirable that a broader range of incidents and faults with equipment are reported to the
regulator and manufacturers, and solutions generated and distributed.

A (4) Design verification requirements are not always clear, and are applied
inconsistently

Design verification requirements are a prerequisite for inspection certificates under current
regulations, and are usually prepared by inspection bodies for an item of plant that they will
be inspecting for the owner. Engineering New Zealand and WorkSafe have advised that this
approach means that inspection bodies have to draw from a very narrow pool of recognised
design verifiers for a particular class of equipment.

Practising engineers advised that design verifiers apply varying degrees of peer review and
professional rigour when verifying designs and seldom recommend amendments or impose
conditions on designs before certifying equipment. This raises the question of whether a
separate register of designs and the additional scrutiny this entails would encourage more

5L |nherent faults in equipment that all owners need to detect and remedy.
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professional rigour through a more transparent process and by encouraging more consistent
practices.

There is also a considerable amount of older plant installed before the 1999 regulations that
has not been design verified. This issue is diminishing over time as older plant is
decommissioned, or is significantly altered and therefore requires design verification, but
requirements for older equipment need to be clarified. Transitional provisions for existing
plant will be further considered once policy decisions concerning new plant have been made,
and we have therefore excluded transitional arrangements from this regulatory impact
analysis.

A (5) Plant is often altered without peer review or full consideration of the impacts

Practising engineers describe many situations where plant has been altered from original
designs without sufficient consideration of the impacts on safety. This is a problem for
equipment currently covered by the PECPR Regulations inspection regime, but a more
prevalent problem for equipment such as elevating work platforms, scaffolding systems, and
other such equipment not currently subject to design verification or inspection requirements.

A (6) There is an established body of inspection personnel, but some scope for
tightening standards

Overall, the current system of accrediting inspection bodies and inspection personnel is seen
as effective and working well for the inspection of equipment that is mainly covered by the
PECPR Regulations.

There is scope for further work to review and refine the competencies for the inspection and
certification of particular types of plant. Including new classes of equipment will allow this to
happen.

A (7) There is insufficient consideration of seismic performance of certain types of
plant and structures in workplaces

Recent earthquakes have placed attention on the seismic performance of not only buildings
but plant and structures, including plant and structures both in and beyond buildings. The
Building Act 2004 contains extensive requirements to manage seismic risk to buildings, but
plant and structures covered by the PECPR Regulations are beyond the scope of that Act.
The Regulations require consideration of seismic performance, but the engineering
profession and others note a lack of consistency in standards, particularly for older
equipment and where there is not a clear indication of the standards that should apply.

Because seismic performance is most relevant to individual items of plant, and because the
location and installation of the item is important, as well as the design, it should be
addressed under both design verification processes and in considering the registration of
individual items of plant.

Further work is needed to ensure requirements and processes are appropriate for the
seismic risks in New Zealand, versus those that Australian or other Standards are based on.
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(B) Under the Amusement Devices Regulations

B (1) Coverage issues

Because the current regulations only apply to amusement devices where there is a driving
motor, there are anomalies and inconsistencies in the amusement devices they apply to.
WorkSafe has not, for example, been able to apply the regulations to inflatable devices,
some of which are large slides and other structures that present real risks to patrons. There
have also been difficulties in applying the regulations to pedal powered and gravity driven,
and inflatable amusements, and inconsistencies in coverage of organised quad bike
activities and similar.

The sector comprises a combination of the traditional fairground rides and amusements,
alongside constant development of new rides and experiences for patrons. Operators of
amusement devices requested more clarity of coverage, particularly to allow the inclusion of
larger inflatables, and there is support for replacing the current definition of “amusement
device” with one that is risk-based and allows for the wide range of amusements in use
today, as well as allowing for future innovation.

Coverage should rest on the description of the risks that the regulations are to address, and
consultation confirmed that the current Australian Standard for amusement devices provides
an adequate classification system for this purpose.

B (2) Territorial authorities’ involvement in permitting is unclear and variable

Operators report wide variation in the extent of involvement and the expectations of territorial
authorities in permitting amusement device installations. They questioned the need for
territorial authority permits.

Local Government New Zealand (LGNZ) previously expressed concerns that the currently
low level of fees discourages authorities from maintaining the required capability and this
represents a risk to the public and authorities (further investigations into fee adequacy will be
carried out at a later stage). LGNZ surveyed territorial authorities on their involvement in the
Regulations and found the same wide variability of responses and expertise referred to by
operators. LGNZ proposed removing the permit requirement from the regulations.

We consulted on whether territorial authority permitting should be retained, on the
assumption that there needs to be a consistent standard and application of permits. We
consulted on options for narrowing the types of amusements for which permits are required
and providing clearer direction in the Regulations on aspects of operations, eg for ensuring
geotechnical support and stability, and operations that require inspection and/or approval for
permits.

Submissions and subsequent consultation with the sector has led to proposals to:

¢ limit territorial authority involvement to higher-risk portable amusements that are
installed temporarily, and

o clarify territorial authorities’ obligations for permitting/inspection role.

An alternative response, considered and rejected in submissions, would have involved
transferring responsibility for inspection to operators themselves, by requiring them to ensure
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devices are inspected by a competent person. This was not supported by the industry itself,
local authorities, or the engineering profession. In general it was felt that territorial authority
inspection and permitting added “another set of eyes” and perspective that all groups drew
benefit from.

B (3) Increasing the emphasis on safety management systems and audit approaches

There is some overlap between certain activities covered by the Adventure Activities
Regulations and the Amusement Devices Regulations. For example, some bungy operations
that do not use a powered winch are deemed adventure activities and are subject to that
regime, while those that use a winch are considered amusement devices.

The Adventure Activities Regulations require the maintenance of formal safety systems and
processes, and operators must complete a safety audit before offering or providing the
activity to the public. This may include engineering or other certification.

The Amusement Devices Regulations, although focused on the mechanical aspects of the
operation, may also require systems audits as a condition of registration.

We consulted with operators of bungy and similar activities regarding which regulatory
approach or combination of approaches provides the most safety assurance. Operators
referred to the benefits of completing audits under the Adventure Activity Regulations and
supported the incorporation of these approaches, as appropriate, into the regulations
concerning amusement devices, but thought the current emphasis on the safety of plant
should remain in new regulations. We therefore propose that the new regulations continue to
cover these types of amusements and other new types that meet a risk-based definition,
while preserving the split between amusement devices and adventure activities.

B (4) It is unclear which NZ or other Standards apply in any given situation

The current regulations do not refer specifically to NZ or other Standards. Which Standards
apply to any particular amusement device is left to the professional judgement and discretion
of the chartered professional engineer (CPENQ) that issues the certificate to allow
registration.

Similarly, the regulations do not formally require design verification, unlike the PECPR
Regulations. The extent to which design verification is completed is left to the discretion of
the certifying CPENg. Engineers tend to verify the design of imported devices in the light of
the European, American or Australian Standard to which they have been designed and built,
and adjust for local conditions accordingly.

In practice these requirements seem to be working with respect to amusement devices. We
consulted on formalising the design verification and registration of designs for amusement
devices and there was support for keeping existing competency requirements for design
verifying and inspecting amusement devices.

B (5) Model engineering and heritage boilers

Model railway and steam engine clubs that carry passengers have been exempt from the
requirement for a certificate from a CPEng since an amendment to the regulations made in
2011. Instead they may be registered after an audit by a competent person from another

club. We consulted with the Model Engineering Association of New Zealand Incorporated
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(MEANZ) on whether to retain the existing requirements for registration. They represented
the view that model railways operated by their membership should not be required to register
individually under the regulations and drew a distinction between commercial amusement
device operations, and clubs and societies affiliated to a national body. Discussions with
MEANZ have led to agreement on this distinction, as well as acceptance of the need to
improve standards and consistency of practices. We are proposing that MEANZ be required
to be audited by IANZ and recognised as an inspection body under the regulations, and
appoint equipment inspectors to similar standards as for other machinery. MEANZ will,
however, as a “qualification issuing agency” be able to appoint inspectors

We also sought views on the optimum level of regulation for full scale heritage boilers used
on land, such as traction engines.

B (6) Importers of amusement devices have signalled they face unnecessary costs

We heard differing views on the costs faced by importers of amusement devices. Because
most amusement devices are serially produced items of plant built to overseas Standards,
the issue is similar to that discussed under the PECPR Regulations above. We propose a
central register of designs of amusement devices as high-risk plant, with corresponding
access to Australian registers (subject to any additional seismic considerations). Submitters
said that this had the potential to improve consistency of standards and reduce costs for
importers of serially produced amusement devices.

B (7) There are limited incentives for building the competency of those installing,
operating and maintaining amusement devices

We propose that new regulations support improvements in competencies within the sector,
particularly for workers who operate devices and are responsible for patrons’ safety as a
consequence.

There are training and competency standards in the current regulations, but they are criteria
based and do not refer to specific competency standards.

After consultation we have concluded that some tightening of training requirements in the
regulations will contribute to the improvement of competencies in the sector, but that
provisions should not be prescriptive.

What do stakeholders think?

Proposals concerning high-risk plant received a high number of submissions, with between
60 and 70 submissions received on the more significant changes, and extensive
submissions from a range of industry and professional groups, specialist engineers, interest
groups, and several significant engineering asset owners.

There was a high level of support and engagement from the engineering profession involved
with high-risk plant. Detailed submissions were received from Engineering New Zealand and
each of the specialist professional groups concerned with the different classes of equipment,

There was a good level of engagement with amusement device operators and detailed
submissions were received from the industry group (NZOAD), several individual operators,
and the specialist engineering group. A majority of model engineering clubs and societies
submitted, and four traction engine enthusiast groups.
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There were subsequent discussions on particular aspects of the proposals with a range of
engineering professional groups and sector groups.

Overall levels of support

In summary, there was broad support for replacing the current PECPR Regulations and
Amusement Devices Regulations with modernised regulations for “high-risk plant”. Support
was patrticularly clear from the engineering profession and specialist groups concerned with
different types of equipment, who consistently supported the regulations being made more
transparent through registration processes, and suggested there are currently gaps in
coverage that need to be addressed. The only body of opposition was from the 12 model
engineering clubs and 11 individual enthusiasts submitting, although subsequent
consultation resolved most of their concerns.

Support for the accreditation and inspection processes being retained in new regulations
was almost unanimous, suggesting that the current regulations are properly oriented, but
need refinement in certain areas. There was support for including most of the new
categories of plant as proposed, but opposition to some others, most notably the various
types of steep-slope forestry/harvesting equipment. We consider the case for requiring
registration of this plant is clear, in the absence of practical obstacles, of which we have no
evidence. Again, further consultation with the sector has resolved concerns and provided a
way forward.

A range of significant purchasers or users of high-risk plant supported both registers,
including the construction sector, ports, property interests, territorial authorities, and other
types of manufacturing.

There was a good level of support for establishing a register of designs from both users and
suppliers of plant.

Each of the amusement device, cranes and lifting equipment, and passenger ropeway
industries provided clear support for central registration of both types.

Some owners of large scale “bespoke” pressure equipment were opposed to both design
registration and registration of items of plant. These included meat processors, a paper and
board manufacturer, petrochemical plants, and power generators — some of which operate
older equipment that is inspected under the PECPR regulations, but if installed before 1999
may not have been design verified or any reassessment completed of their design or service
life, which is proposed. Many of these businesses operate under “recognition” by the
regulator under the current regulations that allows them to vary their inspection cycles
according to risk assessments, and to take a systems-based approach to plant maintenance.
We have worked with these asset owners and interest groups to address their concerns
through revised proposals, while achieving more transparency for the regulator, maintaining
intellectual property rights and not creating undue administrative or engineering consultancy
costs.
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Design register

Design verification is a long-accepted feature of engineering practice, and New Zealand and
overseas legislation has included requirements for it in building, health and safety and other
regimes for several decades.

It was first used as a prerequisite to indicate fitness for purpose before registering a boiler,
crane, or other item of high-risk plant.

More recently it has been used by Australian and other regulations to indicate fitness for
purpose of design of a broader range of access and other high-risk plant, for which item
registration and formal inspection programmes under regulation may not be justified. This is
particularly relevant when serially produced equipment is being imported from countries that
may not have plant registration or other accreditation processes themselves, or where high-
risk plant is being sold “as is” and recommissioned to perform work for which it was not
originally designed.

There was good support for a design register for the equipment currently required to be
design verified under PECPR, and for most of the new types of access equipment,
scaffolding systems etc. that are proposed:

e There was support for the equipment prescribed in the Australian Model Regulations,
but resistance to including forestry equipment. In contrast to the views of MBIE and
WorkSafe, the sector would prefer to maintain an Approved Code of Practice rather
than specifying requirements in regulations. There was, however, some support from
manufacturers for design registration, and the industry is already implementing a
voluntary inspection regime for this equipment. We do not consider the compliance
burden imposed on industry will be substantially higher than it has imposed on itself,
but there will be a significant improvement in standards.

¢ Engineering New Zealand have indicated support for improving professional
standards for design verification of different classes of equipment, and we received
other detailed submissions on how this could be done.

e There was mixed support for accepting all classes of Australian state design
registrations, but good support for accepting design verification from other
jurisdictions for recognised types of plant as appropriate. We are working with
WorkSafe and engineering bodies to ensure design verification quality standards and
seismic performance standards are not compromised by any recognition of other
registers.

e There was good support from the construction and manufacturing industries in
particular for the proposal making it an offence for a PCBU to supply high-risk plant
that is not design registered.

Registration of individual items of plant

There was good support for introducing a register of items of plant, with:

e Strong support for retaining the registration of amusement devices, while keeping the
CPENg responsible for inspection.
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o Good support for introducing a new register of pressure equipment, cranes and
passenger ropeways currently subject to the inspection regime under the PECPR
Regulations and including other types of equipment, including some forestry
equipment.

e Mixed support from larger pressure equipment asset owners, as noted above.

e Strong support for retaining existing inspection body and inspection personnel
accreditations and processes for inspection.

e Strong support for maintaining existing “type fault” notification requirements for all
categories of high-risk plant.

Some submitters, particularly owners of large quantities of plant, or large scale plant,
referred to costs of registration as an issue. We have been working with WorkSafe to
determine the desirable level of functionality with the registers and to clarify costs to users
from the registers. Indicative costs, recoverable as fees, are summarised in Appendix 3.

These costs have been calculated at an aggregate level and are overall costs, and may be
adjusted for different types of plant. We will refine these costings and consult on this aspect
at a later date after initial policy decisions have been made.

Costs of inspection of existing and proposed new types of plant are summarised in Appendix
2.

Amusement devices

A majority of submissions on proposals for amusement devices were from model
engineering clubs and societies. They were opposed to any changes to the system of
MEANZ accredited inspections (ie rather than by a CPEng) under the current regulations, as
is required for other amusement devices. We have since undertaken further work with this
group to determine how the regulations can best maintain and encourage improvements in
the standards of inspection.

From the remaining submitters there was good support for:

0] adopting the risk-based definition of “amusement device” from the Australian
Model Regulations ie, defining such regulations as applying to a broader range
of engineered recreational activities, according to risk. The definition will need to
be modified to preserve the split between amusement devices and adventure
activities, because Australian states do not have an adventure activities regime.

(i)  retaining territorial authority permitting of higher-risk portable amusement
devices only (we will work with Local Government NZ to better define this and
consider applicable fees).

(i) introducing new requirements for operator training, inspection and maintenance
of plant.
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What are the objectives?

Proposals are aimed at the following objectives:

A.
B.

E.

Addressing gaps and inconsistencies in coverage under existing regulations

Increasing transparency for system participants and the regulator

. Clarifying standards for plant and structures, and improving consistency of

application of standards

Reducing the risk of plant being altered or moved without considering risks to health
and safety, including seismic risks

Improving the quality of imported plant and structures.

Preferred options

After consultation, proposals for high-risk plant can be summarised as the following:

Consistent coverage of different types of high-risk plant

A single set of regulations for high-risk plant based on the Australian Model
Regulations:

(0}

replacing the Amusement Devices Regulations, and using a risk-based
approach to determine coverage of different amusement devices.

replacing the PECPR Regulations while retaining existing accreditations for
inspection bodies and inspection personnel.

Require central registration of designs of high-risk plant

Making it an offence for PCBUSs to use or supply high-risk plant that is not design
registered or equivalent.

Establishing a WorkSafe-operated register of designs of high-risk plant and
associated competencies and processes for design verification. Coverage to
continue for amusement devices, and also pressure equipment, cranes and
passenger ropeways currently inspected under the PECPR Regulations, and
expanding to cover:

(o}

(o}

scaffolding systems and construction support systems

hoists, lifting and access equipment (other than that covered by the Building
Act)

new classes of hydraulic boom lifting equipment
steep-slope forestry harvesting equipment

higher-risk inflatable amusement devices (giant inflatable slides etc. and
certain other devices not currently regulated under the Amusement Devices
Regulations).

Providing for classes of equipment for which Australian state design registrations or
design verification processes from other jurisdictions should be recognised in New
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Zealand and/or be subject to further seismic performance requirements or other
review by an engineering professional.

Requiring design reverification and re-registration where there are alterations to plant
that could affect the health and safety risks arising from plant.

Require registration and inspection of specified items of high-risk plant

Making it an offence for PCBUs to operate items of specified classes of high-risk
plant that are not registered and inspected according to the regulations.

Establishing a register of items of high-risk plant, operated by WorkSafe, accessed
and updated by accredited inspection bodies and inspection personnel (ie as
accredited under the current PECPR regulations), for all classes of equipment
currently subject to the Amusement Device Regulations and the PECPR Regulations,
and, in addition:

o0 specified lifting and access equipment (other than that covered by the
Building Act)

0 new classes of hydraulic boom lifting equipment
0 steep-slope forestry harvesting equipment.

Providing for owners of large-scale “bespoke” pressure equipment that meets defined
criteria and audit requirements to apply to WorkSafe to be recognised to maintain
their own records of plant, with a noting reference on the central registers, but a
requirement to make the plant available for inspection by WorkSafe.

Transitional provisions for moving existing plant onto both registers — including
requiring a special assessment of items of plant that are not design
verified/registered, and which may be subject to a risk-based inspection as a
prerequisite to item registration; excluding legacy equipment as appropriate.

Maintaining current “type fault” notifications for all categories of high-risk plant.

Amended requirements for amusement devices

Maintaining existing MEANZ-accredited inspection processes for affiliated model
engineering clubs, while requiring MEANZ to be recognised as an inspection body.

Limiting the requirement for territorial authority permitting of amusement devices to
temporarily installed, portable higher-risk amusement devices only, and clarifying
inspection procedures for authorities through Safe Work Instruments.

Clarifying operator training, maintenance and inspection requirements, and
associated record keeping for amusement devices.
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Options identification and analysis

The proposals are consistent with the objectives A — D described above. The following table
sets out in more detail the options considered and the basis for selection of each of the
components of the above proposals.

Proposal 1: Combine current two sets of regulations for consistent coverage and processes and extend
coverage to new types of machinery

registration
and inspection
standards for
existing and
new classes
of equipment

different plant and structures

Key Option Impact on stakeholders Conclusion
component

Consistent Strong support from key Recommended

risk stakeholders, submitters,

assessment, professional and sector groups for | A single set of
design the proposals, and for improving regulations and
verification, the consistency of response to processes applies to

all high-risk plant will
improve consistency of
requirements and
improve conformity.

Retain
existing
accreditation
for inspection
bodies and
inspection
personnel

Refer to the

section “what do

stakeholders
think?” above

Strong support from key
stakeholders, submitters,
professional and sector groups

Low production volumes and
limited economies of scale for
some industries mean much New
Zealand plant is kept in service
longer than elsewhere.

Submissions referred to a culture
of inspecting and maintaining
plant in New Zealand past the end
of design life, rather than
operating plant for its design life or
expected service life and then
scrapping it, as often occurs in
other economies. The inspection
regimes in the current PECPR
Regulations and for amusement
devices are seen as well
developed and were viewed
favourably by submitters. The
existing provisions were generally
described as preferable to the
Australian model regulations in
that respect. All submissions
suggested the current levels of
competency and practice of
inspection bodies required by the
PECPR Regulations are
appropriate and should continue.

Recommended

Retaining and
enhancing the current
regime of inspection
bodies and inspection
personnel for high risk
plant will build on
existing capability and
capacity in the
regulatory system.
Extend into newer
types of plant will
widen this capability
and competency to
new equipment and
sectors.
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Establish two
central
registers for
high risk plant

See proposals 2
and 3 below for
description of each
proposed register

Strong support from key
stakeholders, submitters,
professional and sector groups for
wide range of equipment on the
establishment of central registers.

There was agreement from
submitters that central registers
will improve the transparency and
consistency of application of the
regulations. Several sector
groups, manufacturers, engineers
and professional associations
concerned with particular classes
of plant made this point. Some
operators of current voluntary
inspection and accreditation
regimes for access equipment,
hoists and other equipment not
currently covered by regulations
wrote in support of being included
in the regulations.

Some operators of large scale
“bespoke” pressure equipment
that have invested in existing
processes under PECPR
regulations objected to central
registration of designs and items
of plant that are part of large scale
pressure equipment systems in
particular.

The forestry sector support steps
to establish registers and
formalise inspection of steep-
slope harvesting equipment but
indicated its preference for a
voluntary system maintained by
the Forest Industry Contractors
Association (FICA)

Recommended

The proposed registers
will improve
transparency and
consistency of
application of the
regulations, particularly
for serially produced
equipment. Central
registration should
apply to all classes of
high-risk plant, except
under specified
conditions.
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Proposal 2: Require registration of designs of certain high-risk plant on a central register

Key component

Option

Impact on stakeholders

Conclusion

A new duty on
suppliers and
PCBUs who
manage or control
a workplace to only
supply or use
design registered
plant of particular
types

Design registration is
preferred for high-
risk plant as a
mandatory control to
manage the risks of
operating the plant in
a workplace

Current regulations
include design
verification for high-
risk plant that is
covered, but only as
it applies to specific
registered items of
plant and there is no
central registration of
designs

We consulted on design registration
as a way of avoiding or reducing the
scope for high-risk plant to enter the
workplace without being of
acceptable design and fit for
purpose.

There was a good level of support
for the proposal, and the
construction and other sectors
referred to evidence of equipment of
questionable standards being in use
without workers, inspectors or others
being able to establish its suitability
or fitness for purpose.

There is wide acceptance that
design verification is necessary for
all specified types of high-risk
equipment used in workplaces. The
degree of documentation, and
whether registration is required for
legacy or imported equipment in all
circumstances will depend on factors
provided for in the regulations.

We discuss this in more detail under
the case for and against inclusion of
different classes of equipment on the
register, and below.

Recommended

Will ensure designs for

high-risk equipment are
fit for purpose and meet
the Standards on which
they are based

Requirement to register
will further support and
encourage the
development and
availability of
engineering expertise in
reviewing designs

A register will assist
with compliance in the
construction and other
sectors where there is
extensive use of high-
risk plant.

Requiring design
verification by an
independent design
verifier approved by
Engineering NZ, or
a recognised
overseas body, or
design registered in
an Australian state

NZ design This is the status quo for items of Not recommended
verification in all plant currently requiring inspection
cases certificates under the PECPR or Currently inconsistently
Amusement Devices regulations. and incompletely
applied. Can result in
In practice it is often not achievable reviews of designs of
and there are various exemptions or | serially produced plant
recognitions in place for legacy at some cost to
equipment or imported equipment operators and of limited
that is not able to be fully design value.
verified in New Zealand.
Unlikely to prove
Sometimes designs are reviewed by | practical for the range
a competent person as a of, usually imported,
prerequisite to issuing an inspection | serially produced
certificate under the PECPR or access equipment and
amusement device regulations. similar that the design
register is intended to
cover.
NZ design This option will provide for a range of | Recommended

verification or
recognised overseas
alternatives

alternatives that are currently
provided for under different
regulations or supporting codes.

Allows consistent
treatment for the range
of situations that occur
when plant enters the
market and/or is
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Proposal 2: Require registration of designs of certain high-risk plant on a central register

Key component Option Impact on stakeholders Conclusion
commissioned in
workplaces and is:

e designed or
manufactured
in New
Zealand; or

e imported new
or used; or

e legacy
equipment that
has been in
use in New
Zealand

No design As noted above, consultation Not recommended
verification confirmed the importance of

requirement and rely
on other duties only

independent design verification for
assuring equipment is fit for purpose.

It has long been required for types of
plant currently requiring inspection
under current regulations, and
consultation confirmed it should be
retained and strengthened.

Would significantly
undermine processes
for equipment operated
and inspected under
current regulations,
while not achieving the
desired improvements
for new classes of
serially produced plant.

Including some new
classes of
equipment for
design registration
only

Scaffolding, edge
protection and
construction support
systems (<300
designs involved)

Clear support from scaffolding
industry and broader construction
sector, and leading
manufacturer/importer of equipment

Recommended

Will improve quality of
imported product in
particular

Vehicle hoists (<100
designs involved)

Support from sector and industry
association for design and item
registration.

Item registration not recommended
as there is a high level of inspection
currently. There is a large number of
items, and although there are regular
product failures and low standards
with some product lines, overall
there are low incident numbers and
few product failures causing injury.

Recommended

Design and

manufacturing quality
issues, particularly for
imported plant, will be
adequately addressed
by design registration.

Requiring design
registration as a
prerequisite for
registration of new
classes of items of
plant

Elevating work
platforms Numbers
of designs involved:
<100

Steep-slope forest
harvesting
equipment Numbers
of designs involved:
<50

Telescopic and
articulated booms

We propose a single charge for
registration of all classes of designs
(comparable with that for a single
item of plant) which will only be a
marginal additional charge for new
classes of plant requiring registration
of individual items of plant.

For serially produced items of plant
the costs of design registration will
usually be met by the manufacturer
or supplier of the equipment or a
New Zealand or Australian agent.
The costs will only fall on

Recommended,
subject to transitional
provisions

Design verification is an
essential component of
engineering design and
inspection processes.
The additional
documentation and
registration costs
involved for
manufacturers,
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Proposal 2: Require registration of designs of certain high-risk plant on a central register

Key component

Option

Impact on stakeholders

Conclusion

(including concrete
pumping booms)
Numbers of designs
involved: <200

Reach stackers
Numbers of designs
involved: <50

Higher risk inflatable
amusement devices
and some other new
classes of
amusement devices
Numbers of designs
involved: <50

Mast climbing work
platforms Numbers
of designs involved:
<80

owners/operators of plant when they
import or otherwise “supply” it to
themselves.

suppliers and operators
of plant are marginal.

Refer to transitional and
grandparenting
provisions below.

Including
equipment currently
covered by PECPR
or amusement
device regulations
for which design
verification
processes have
applied, but for
which design
registration has not
previously been
required.

Where designs are
altered in a way that
affects health and
safety

Required for a new
item of plant

Numbers of designs involved:

Limited records held of when or how
often this occurs in practice.

Numbers of designs involved:

Numbers will increase progressively
as registers are fully implemented
over a generation/life cycle of plant

We expect gradual growth in
registered designs to a potential
maximum of 10,000, after full
implementation and coverage of
plant (ie after >20 years)

Recommended,
subject to transitional
provisions

Items of plant currently
covered by the PECPR
or Amusement Devices
Regulations will usually
have undergone design
verification or an
alternative engineering
assessment before
being issued with an
inspection certificate,
but without central
registration.

Refer to transitional and
grand parenting
provisions below

Transitional and
grand parenting
provisions.

Begin for new
equipment only from
a fixed future date

Reduces compliance costs for
operators of new types of equipment
but creates an incentive for
businesses to retain older equipment
which may be less safe and efficient
than new plant.

Not recommended

Staged introduction
for different classes
of both new and
existing equipment of
different ages

Means equipment is included in new
requirements according to risk levels
and with regard to the costs of
compliance for operators and
improvements in safety that can be
achieved.

Recommended
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Proposal 2: Require registration of designs of certain high-risk plant on a central register

Key component

Option

Impact on stakeholders

Conclusion

Require all classes of
equipment to comply
from a fixed date

Numerous submitters reported there
would be practical difficulties and
considerable expense in completing
design verification and registration
for legacy equipment.

Not recommended
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Proposal 3: Require registration and inspection of specified items of plant

Key Options Impact on stakeholders Conclusion

component

Duty on Consultation Strong support from key Recommended

operators of confirmed a 5-yearly stakeholders, submitters,

specified registration, professional and sector groups Maintains status quo with
types of plant | conditional on annual addition of central

to register or two-yearly Additional costs to operators for registration requirement for
each item and | inspection and with central registration charges all but large scale pressure
ensure it is inspection bodies

inspected as
under current

maintaining
inspection records on

Allows regulatory oversight

equipment

regulations the register
Requiring NZ only design See section “What do stakeholders Not recommended
design verification think?” above for discussion of

registration as
a prerequisite
to item
registration, or
an overseas
design
registration or
verification
process after
consideration
of seismic
performance
and other
relevant
factors by an
accredited
CPEng

options

Not compatible with market
realities and the
predominance of overseas
designed and
manufactured plant in New
Zealand

NZ or recognised
overseas design
verification or
registration, but with
additional seismic
assessment and
consideration of other
factors where
appropriate.

A provision will
enable WorkSafe to
specify by Safe Work
Instrument the
acceptable
jurisdictions from
which design
verification
documentation will be
accepted for different
classes of equipment.

Recommended

Allows consistent and
proportionate treatment for
the range of situations that
occur when plant is
commissioned in
workplaces and is:

e designed or
manufactured in
New Zealand; or

e imported new or
used; or

e legacy equipment
that has been in
use in New
Zealand

No design verification
or other assessment
before registration

Not recommended

There was very clear
consensus that wherever
practical, designs of
equipment must be
reviewed for fitness for
purpose and conformity
with Standards before
individual items of high-risk
plant are accepted for
registration and an
inspection certificate
issued.
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Proposal 3: Require registration and inspection of specified items of plant

new classes
of equipment

platforms (>2.4m
platform height)

Extent of
requirements:

Design registration,
item registration or
engineering
assessment, annual
inspection

Numbers of plant
involved: 8-10,000
estimated

Manufacturer and supplier design
verification and registration costs

For operators, initial 5-yearly
registration and inspection cost and
annualal inspection costs $150-250.
Most of these costs are already
being met as voluntary compliance.

For inspection personnel: $5,100
initial CBIP registration fee and $360
pa annual renewal. There may also
be costs in their forming an
association with a certification body.

Injury and incident rates for types of
plant:

Regular serious incidents and
fatalities involving elevating work
platforms. Because their use
involves work at height, the potential
for high consequence incidents is
high.

Additional costs of design verification
and registration will generally be met
by manufacturers and suppliers.

Other benefits accruing:

Reduced maintenance and
breakdown issues for plant and
improved safety and efficiency for
workers.

Industry has been adopting a similar
scheme voluntarily in response to
failure and incident rates.

Key Options Impact on stakeholders Conclusion
component
Include Elevating work Total costs of compliance: Recommended

Most of the proposed costs
are already being met by
operators under sector
guidance.

Design registration will
improve performance and
safety of equipment. The
majority of costs associated
with inspection and
registration are already
being met by responsible
operators, with support of
suppliers and the industry
association. The central
register will improve
consistency of standards.

Steep-slope forest
harvesting
equipment

Numbers of plant involved: 300 (120
winch assisted harvesters, 180
yarders/haulers)

Extent of requirements:

Design registration, item registration
or engineering assessment, annual
inspection

Total costs of compliance:

Manufacturer and supplier design
verification and registration costs

Recommended

Registration will ensure
consistency of inspection
practices.

Most costs are already
being met in conformity
with WorkSafe guidance.

Additional costs for some
inspection personnel
entering the regime, as
outlined above

Industry has adopted a
similar scheme for hauler
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Proposal 3: Require registration and inspection of specified items of plant

Key
component

Options

Impact on stakeholders

Conclusion

For operators, initial 5-yearly
registration and inspection cost and
annual inspection costs <$1000

Injury and incident rates for types of
plant

There have been regular incidents
involving both classes of equipment,
in particular haulers, where much of
the equipment is older and needs
regular inspection and maintenance.
There have been mast failure
incidents (12 in 2019) involving
operators and other workers and the
potential for high consequence
incidents is high.

Other benefits accruing:

Reduced maintenance and
breakdown issues for plant and
improved safety and efficiency for
workers involved in cable logging
and skid work.

WorkSafe will be better informed
about incidents involving forestry
plant. Incidents involving high-risk
plant are already required to be
notified, so when forestry plant
becomes ‘high risk plant’ the
notification requirement will apply.

masts voluntarily in
response to equipment
failure and incident rates.
Regulatory underpinning
will improve conformity and
standards of inspection.

Telescopic and
articulated concrete
pumping booms

Numbers of plant
involved: 250 approx.

Extent of requirements:

Design registration, item registration
or engineering assessment, annual
inspection

Total costs of compliance:

Manufacturer and supplier design
verification and registration costs.

For operators, initial 5-yearly
registration and inspection cost and
annual inspection costs <$400-
$1000

Additional costs for some inspection
personnel entering the regime, as
outlined above.

Injury and incident rates for types of
plant

Lower, but risks are comparable, and
can be higher than with mobile

Recommended

Registration will ensure
consistency of inspection
and maintenance practices.

Additional costs for some
inspection personnel
entering the regime, as
outlined above
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Proposal 3: Require registration and inspection of specified items of plant

Key
component

Options

Impact on stakeholders

Conclusion

cranes and the potential for high
consequence incidents is high.

Other benefits accruing:

Reduced maintenance and
breakdown issues for plant and
improved safety and efficiency for
workers

Telehandlers

Numbers of plant
involved: 2,300

Extent of requirements:

Similar to those for elevating work
platforms described above.
WorkSafe expect current crane
inspection personnel and inspection
bodies to provide inspection services
at similar costs. Additional inspection
overheads mean this will be a
marginal increase in costs for
operators.

Total costs of compliance:

Manufacturer and supplier design
verification and registration costs.

For operators, initial 5-yearly
registration and inspection cost and
annual inspection costs $350-450.
Most of these costs are already
being met as voluntary compliance

Injury rates for types of plant

Regular incidents and fatalities
underline the potential for high
consequence incidents because of
work at height, overturning of plant,
or failure of loads at height.

Other benefits accruing:

Reduced maintenance and
breakdown issues for plant and
improved safety and efficiency for
workers

Recommended

Registration will ensure
consistency of inspection
practices.

Most costs are already
being met in conformity
with WorkSafe guidance.

Additional costs for some
inspection personnel
entering the regime, as
outlined above

Vehicle hoists

Numbers of plant
involved: >20,000

Extent of requirements:

Manufacturer and supplier design
verification and registration only

Total costs of compliance:

Annual inspection costs of $150-250
are already being met as voluntary
compliance, with inspection usually

Item registration not
recommended

There was support for
design registration of
equipment and industry
association support for

inspection of vehicle hoists.

Although these items of
plant are increasingly
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Proposal 3: Require registration and inspection of specified items of plant

Key
component

Options

Impact on stakeholders

Conclusion

occurring during
maintenance/servicing visits to
workshops

Injury rates for types of plant

Low, but some potential for high-
consequence incidents

Other benefits accruing:

See next column

common, Incident and
injury data shows that there
are relatively few injuries
resulting from hoist failure.
There is some potential for
high consequence
incidents, we do not
consider the additional
costs to industry of
mandatory registration and
inspection is justified.

Design registration alone is
a more efficient means of
improving the design, build
quality and reliability of
equipment available.
Maintenance and
inspection of vehicle hoists
will continue to be subject
to WorkSafe guidance,
manufacturer’s instructions
and warranty arrangements
for plant.

Straddle trucks and
reach stackers

Numbers of plant
involved: <200

Extent of requirements

Design registration, item registration
or engineering assessment, annual
inspection

Total costs of compliance:

Manufacturer and supplier design
verification and registration costs.

For operators, initial 5-yearly
registration and inspection cost and
annual inspection using similar
personnel and with costs
comparable with those for mobile
cranes <$400-$1000

Injury rates for types of plant:

There have been several significant
incidents and two deaths involving
these types of equipment in recent
years. There is a strong case for
increased regulation and Ports of NZ
support the proposal.

Recommended

Straddle trucks and some
other equipment is already
being inspected under
PECPR regulations as
lifting equipment, but the
regulations are ambiguous
regarding coverage, which
may lead to gaps in certain
situations.

Registration will ensure
consistency of inspection
practices.

Most costs are already
being met in conformity
with approved codes made
to support PECPR
regulations

Mast climbers and
personnel hoists

Numbers of plant
involved: <250

Extent of requirements:

Design registration, item registration
or engineering assessment, annual
inspection

Recommended

This type of equipment is
becoming more common
and individual items are
becoming larger with
greater risks. It is currently
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Proposal 3: Require registration and inspection of specified items of plant

Key
component

Options

Impact on stakeholders

Conclusion

Total costs of compliance:

Annual inspection costs of $400-500
and similar to those for a smaller
mobile crane or gantry crane. It will
be able to be performed by the same
personnel, and as is often the case
currently.

Injury rates for types of plant

Low, but with regular injuries from
use of plant, and some potential for
high-consequence incidents

Other benefits accruing:

There is variation in who completes
inspection, and inconsistent
inspection standards and practices
currently. Regulation will improve
standards and lead to more
consistent practice and costs for
operators.

only regulated through
inspection provisions as
scaffolding.

Registration will ensure
consistency of inspection
and maintenance practices.

Additional costs for some
inspection personnel
entering the regime, as
outlined above

Gravity driven
amusement devices

Numbers of plant
involved: <100

(Based on arisk
based assessment
of amusement
devices to
determine whether
design and item
registration is
required)

Extent of requirements:

Design registration, item registration
or engineering assessment, annual
inspection

Total costs of compliance:

Costs will vary according to the
complexity of engineering and risks
involved but will be comparable with
those for other types of amusements
currently registered with annual
inspection costs ranging from $800
to $2000, but most new equipment is
expected to be at the lower end of
the range.

Injury and incident rates

There have been incidents involving
new types of amusement devices.
There has been a gap in coverage of
new classes of amusements that do
not meet the definition of
“amusement device” under current
regulations or the definition of
“adventure activity”.

Other benefits accruing:

Recommended
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Proposal 3: Require registration and inspection of specified items of plant

inflatable
amusement devices

Numbers of plant
involved: <100

(Based on a risk
based assessment of
amusement devices
to determine whether
design and item
registration is
required)

Design registration, item registration
or engineering assessment, annual
inspection

Total costs of compliance:

Annual inspection costs are
expected to be less than $800.

Injury and incident rates for types of
plant:

There have been regular incidents
involving these larger inflatable
amusements, some involving serious
injuries of multiple children when
they collapse while in use.

Other benefits accruing:

Design and inspection requirements
provide for controls to prevent
collapse and restraint of falls from
height of children using
amusements. Provides an incentive
for operators to use smaller, safer
devices to avoid regulatory costs.

Key Options Impact on stakeholders Conclusion
component
Regulation will resolve uncertainty
for operators and others and improve
consistency of safety standards.
Larger scale Extent of requirements: Recommended
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Proposal 4: Recognising operators of large-scale bespoke pressure equipment systems to
operate without central design or item registration

Key
component

Option

Impact on stakeholders

Conclusion

Require central
registration for all
types of plant,
including large
scale pressure

Additional costs of registration for existing
operators

Costs of completing or documenting
design verification for existing plant subject

Not recommended

Significant objection from
operators of plant.
Support from engineering

equipment to any new registration requirements. profession.
Intellectual property rights issues raised by
submitters with large scale plant. Evidence is that large
facilities tend to be well
Potential benefits for operators in reduced | managed and inspected.
record keeping costs and improved
competition of providers of inspection Registration proposal is
services, but not considered significant or directed largely at smaller
of greater benefit than potential loss of scale operators of high-
commercial confidentiality from a central risk plant where
register. compliance is lower and
regulator has difficulty
maintaining oversight of
inspection and
maintenance of plant.
Recognise Limited additional costs for upper tier Recommended

operators to
maintain their own
records with
independent audit
and disclosure
requirements

operators under the Major Hazard Facility
regulations. Minimal application fees
payable.

Additional costs of auditing and
accreditation, and application fees for
those operators seeking recognition under
the regulations.

Currently several large operators are
granted recognition to complete their own
inspections (with accredited inspectors), or
maintain risk based, extended inspection
programmes for plant to reduce costs of
decommissioning etc. for large scale plant.

Only disclosure and/or auditing
requirements will be additional for these
operators. Additional large scale operators
will be able to seek recognition according
to criteria contained in the regulations.

Allows regulator to access
records and require
reporting of content of
records, as well as
notifiable incidents.

Provides for auditing of
compliance by accredited
independent auditor.

Allows granting of
recognition on a
consistent and equitable
basis and according to
criteria contained in
regulations.

Exempt from
central registration
without conditions

No additional administrative or
professional services costs for operators

Would still require provisions to allow
current recognition of operators to
continue.

Does not address current problems of
opacity of the system and difficulties for
the regulator and others determining
compliance

Not recommended

Doesn't address problem
and doesn't allow a
“feedback loop” to the
regulator to monitor or be
advised of compliance
failures or failure to meet
inspection standards.
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devices

Proposal 5: Requiring territorial authority permitting of only higher-risk portable amusement

Key component

Option

Impact on stakeholders

Conclusion

No permitting by
TAs

There were divided views among territorial
authorities on whether they should
continue to permit amusement devices.

Because amusements are very often used
on TA owned or controlled land, there is
often authority involvement and another
form of authorisation required, but these
do not have regard to the safety aspects of
rides.

TAs referred to their obligation to
ratepayers to ensure public safety on the
parks, roads and other assets they control.
Others suggested that the permitting
function would sit better with WorkSafe,
although that agency doesn't control the
site on which the device sits.

WorkSafe do not feel that they hold
sufficient information or authority in
relation to the sites where amusement
devices operate to perform the role that a
TA usually does.

In some cases there were high costs to
TAs in response to a low level of risk to
the public, and this was a major source of
objection to TA permitting.

Not recommended

There was overall agreement
from submitters that territorial
authorities provide a useful
check on the operation of
amusement devices in place.
The permitting provision
should be retained.

Permitting for
higher risk
temporary rides
only

Submissions from amusement device
operators and territorial authorities
supported TA permitting where the level of
risk justified involvement and that there
was a reasonable level of cost recovery for
authorities. Both groups also wanted
clarification of what needed to be
inspected for permits and simplification of
the standards to be expected of operators,
particularly with respect to geotechnical
assessments, electrical safety and
inspection of records.

Councils did not feel confident to inspect
the engineering of rides, and saw
difficulties in inspecting operator training
records, maintenance logs and other
documentation, other than to determine if
it was present as required.

Submitters, including Recreation
Engineering NZ were agreed that
temporary amusement devices of risk
classes 3 and above (of classes 1-5)
should be subject to TA permitting.

Fee levels were seen by all as too low and
needing to increase to stop them being a
disincentive to TAs carrying out the
permitting function.

Recommended

There is good scope to
reduce the workload and
costs of territorial authorities
by limiting permits to
temporary rides with a risk
rating of 3 or above (as
determined under AS 3533
and included in the certificate
of registration for the
amusement device), so that
the activity is more
proportionate to the risk.

The regulations could provide
for Safe Work Instruments to
be published by WorkSafe to
aid TAs in the application of
the regulations in issuing
permits and encourage
consistent practice.

Fees will be increased to
allow cost recovery and
ensure TAs are not
discouraged from maintaining
the role.

158

Impact Statement: Health and Safety at Work regulatory reform: Protecting people working with plant,

structures, and doing hazardous work



Proposal 5: Requiring territorial authority permitting of only higher-risk portable amusement

devices

Key component | Option Impact on stakeholders Conclusion
Status quo Consultation confirmed that current Not recommended
permitting by requirements under the Amusement
territorial Devices Regulations doesn't distinguish Problems with status quo will
authorities of all between lower and higher risk plant, or be addressed in the preferred
installations have regard to Building Act or RMA

permitting requirements and standards for
permanent installations.

There is also a lack of clarity concerning
what TAs are required to inspect before
issuing a permit, and wide variation in how
different authorities apply the regulations.

option.
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Proposal 6: Retaining MEANZ operated certification scheme for model engineering
amusement devices, with new audit requirements

Key
component

Option

Impact on stakeholders

Conclusion

Retain existing
MEANZ certification
without change

The MEANZ certification only applies to
affiliated clubs. Some other model engineering
clubs and business operators remain subject to
the usual registration requirements under the
regulations.

This is the option preferred by MEANZ, the
only group which, together with individual
affiliated clubs, submitted on the issue in
numbers.

MEANZ submitted that the activity of model
engineering is a club based activity at which
private individuals bring along and operate
their model engines for the enjoyment of the
public.

Clubs own tracks, passenger rolling stock and
related equipment and amenities and are
responsible for their safe operation. They
follow formal inspection processes for this
equipment and are audited by MEANZ auditors
for conformity with agreed standards and
processes of inspection.

MEANZ advise that there is a variation in
standards of different clubs.

WorkSafe and territorial authorities have
reported incidents involving members of the
public being injured on model engineering,
suggesting that risk management could
improve.

Not recommended

Evidence suggests that the
current system is not always
adhered to and standards
maintained.

It lacks an independent
assessment of MEANZ's
performance and is
dependent on individual
incidents and injuries to
initiate improvements in
clubs.

Improve audit
standards and
processes of
MEANZ by
requiring it to be
accredited as an
inspection body
under the
regulations, which
in turn authorises
clubs to complete
their own regular
inspections and
inspect the
equipment of club
members and that it
is operated safely.

WorkSafe advise that they have limited
visibility of MEANZ'’s audit processes and the
standard of inspection carried out by clubs.

Introducing an independent audit to an
international standard will provide a
comprehensive standard that ensures clubs
maintain adequate inspection standards and
that appropriate procedures are followed in
responding to any deficiencies.

The public can be reassured that a similar
standard is being followed by MEANZ to
accredited inspection bodies under the
regulations.

Recommended

An independent audit
provides a “lighter touch”
response that will improve
visibility of the system and
improve standards.

It recognises the non-
commercial, club nature of
the activity while providing a
structure for ongoing
improvement and
accountability.

Exclude all model
engineering
activities from the
regulations

Rides are offered to the paying public, who are
usually children and their parents or
caregivers. There are risks to passengers from
the operation of the rolling stock and tracks,
and from the moving parts and boilers
associated with locomotives.

MEANZ clubs are usually incorporated
societies that do not employ anyone. This

Not recommended

The exemption would leave
an activity aimed at a
vulnerable group unregulated
and without alternative
accountability mechanisms or
sufficient incentives to
operators to manage risks.
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Proposal 6: Retaining MEANZ operated certification scheme for model engineering
amusement devices, with new audit requirements

makes them exempt from the duties of a PCBU
under the Act

No other regulatory requirements, other than
the consenting under the Building Act and
RMA apply to the activity.

Because clubs are considered “volunteer
associations” under the Act and not subject to
the duties of a PCBU, the general duties of the
Act and other obligations do not apply to them.
However, section 12 of the Act provides that
regulations applying to high-risk plant under
the Act will apply to any operator of the plant
as if they were a PCBU with duties under the
Act.

Instead, including model
engineering as amusement
devices subject to high-risk
plant regulations will provide
a framework for managing
risks without clubs incurring
unreasonable or onerous
obligations under the Act or
other law.
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Impact analysis

No action

Effective Proportionate Clear Cost effective Flexible and durable Overall
assessment
0 0 0 0 0 0
Rates of harm associated with Obligations for Current regulations are Costs within current Current regulations Duties and
high-risk plant covered by controllers of supported by a range of regulations mainly provide key duties and processes
current regulations are low. plant are in approved codes of relate to engineering processes for contained in
Rates of harm with those proportion to the practice, competency inspections and controllers of high risk current
size and standards and supporting | consultancy services | plant and authorisations | regulations are

types of high-risk plant that are
not currently covered by
regulations are higher and
there are regular fatalities
involving such plant.

The absence of central design
registration means some types
of plant may be not fit for
purpose or not in conformity
with standards.

The absence of central
registration for items of plant
other than amusement
devices, allows lower levels of
inspection for some types of
plant covered by current
regulations.

Voluntary requirements mean
inconsistent inspection of plant
not covered by regulations
currently.

complexity of

machinery and

the associated
risks.

Territorial
authority
involvement with
some types of
lower-risk
amusement
devices may be
disproportionate
to the risk
involved.

administrative processes
to accredit inspection
bodies and inspection
personnel.

Records of design and
design verification and
inspection are not easily
available to the regulator
or plant owners for plant
covered by current
regulations, and are not
practically available at all
for plant not covered by
current regulations.

Inspection records are
not easily accessed by
the regulator

and are in proportion
to the size and
complexity of
machinery and
associated risks.

Costs of
accreditation for
service providers are
recovered through
charging for services
provided in a
competitive market.

Fees for registration
and for territorial
authority of
amusement devices
are
disproportionately
low.

for inspection personnel
etc. Detail is provided
by approved codes etc.
which are more easily
revised and altered to
reflect changing risks
and practices.

Regulations are
incomplete in their
coverage, undermining
durability.

sound and well
supported.

A lack of
transparency in
recordkeeping
and gaps in
coverage
undermine
their
effectiveness.
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High risk plant 1

Combine dual existing regulations for consistent
coverage and processes and extend coverage to new

types of equipment

Effective Proportionate Clear Cost effective Flexible and Overall assessment
durable
++ ++ ++ + + ++
Implements an Limited in its Retains central, Supports Avoids detailed Offers a more refined
extended version application to a longstanding inspection, prescription, setting regulatory method,
of regulations that defined subset of elements of PECPR auditing and only the general which ensures

have been
effective in
mitigating the risks
posed by existing
PECPR classes of
equipment.
Broadens the set
of qualifying high-
risk plant to
address the
emergence of
more modern
types of
equipment.

plant,
encompassing only
those categories of
plant with innate
high-risk features.
Achieves balance in
the way that
modern high-risk
plant is regulated,
relative to the
extended controls in
use for high-risk
plant traditionally.

and Amusement
Device Regulations
for inspection, and
auditing.
Consistent
approach to all
types of plant.
Provides a better
basis for standard
setting in WorkSafe
guidance, and
ACOPs will assist
with interpretation.

Retains existing
recognitions, and
relationships with
inspection bodies.

design verification
services to persist
as competitive,
decentralised
services.

Maintains existing
recognitions of
large scale
equipment
operators

Fee recovery will
apply to directly
assign costs
regarding
registration.

processes that are

to be used to guide
how specific
controls are
determined.

Durability is
improved by the
inclusion of wider,
more modern types
of plant identifiable
as high risk.

equitable and
consistent treatment
for a broad range of

high-risk plant.
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reduces life cycle
costs of plant

Effective Proportionate Clear Cost effective Flexible and Overall assessment
durable
++ ++ ++ ++ + ++
= Will improve Design verification Retains and Supports design Future proofs Encourages and
= ~ quality of is required at a clarifies verification services regulations while | supports best practice
8 |mp(()jrted dsﬁrlal‘llly standfrd ]thmatlch processes to develop as allowing existing in design while using
g produced high- the risks of the plant introduced by competitive, designs and existing intellectual
5 risk plant in and the Standards PECPR and d iralised intellectual ; ; dfilling i
° particular. on which designs an ecentralise intellectual property | property and filling in
c_% Provid are based. Amusement services. to be utilised. gaps in coverage and
o rovides L Device . . . - processes.
X consistent Ensures plant is fit _ Registration fee is Durability is
0 Lo Regulations. .
= treatment of for its intended expected to be low. improved by the Supports development
S designs. purpose and is WorkSafe and Overseas inclusion of wider, of design verification
N < Improves mdepecrjwdent_ly t Engineering NZ registrations more modern types disciplines in the
- . .
c ‘T L assessed agains guidance will . of plant identifiable engineering
< £ = conformity with applicable ist with accepted or partially ) , )
o o 9 dard assist wi as high-risk. profession.
~ S I7) Standards on standards. interpretation. accepted where
£ IS i',’ which designs Retains recognition Easier f appropriate. Acceptance of
= 2 are based. of large scale asierfor . overseas design
T o : operators Register means O
L D Encourages pressure equipment : ’ . verifications as
k4 ! g systems. suppliers and multiple items of apbropriate
- safety by regulator to plant may be based ppropriate.
c de5|_gn check and on a single design Regulations will
-% practices. ensure registration. provide for design
Z Better_ compliance. Reduces costs for verification of. larger
= accountability of serially produced pressure equipment
g des:(gners, equipment systems to be
§ | e
= ppliers. Safety by design separately.
@
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High risk plant 3

Require registration and inspection of specified items of high-risk plant

Effective Proportionate Clear Cost effective Flexible and Overall assessment
durable
+ ++ + 0 + ++
Maintains current Systematically Retains and Supports existing Avoids detailed Retains current
protections and addresses plant that | strengthens existing inspection, prescription, setting emphasis on regular
inspection presents higher certification and auditing and only the general and systematic
standards for risk—including inspection regimes. | design verification processes that are inspection of plant
existing classes of | newer types of plant Supplementary services as to be used to guide while improving
PECPR equipment not currently WorkSafe guidance competitive, how specific regulator oversight and
and amusement covered will follow, to assist decentralised controls are clarity for participants
devices with interpretation. services. determined. through central
Strengthens some L . o registration.
Existing inspection Durability is

Includes new types
of lifting equipment
and some new
amusements

Central register
and/or auditable
recordkeeping
improves
conformity and
compliance.

Improves body of
knowledge and
sharing of type

faults and solutions

critical processes
where necessary

Better allows risk-
based management
of plant

Provides for
recognition of larger
complex industrial
processes to
maintain own
records (see
proposal 4).

bodies maintain
inspection records
on register.

Marginal costs to
plant owners but
efficiencies
through central
register and
processes

Supports
competitive market
for inspection
services and
improved choice
for plant owners

improved by the

inclusion of new

types of high risk
plant.

Provides for the
development of a
shared body of
knowledge of types of
plant on register.

Will improve standards
and availability of
design solutions for
new types of
equipment.

Will improve standards
for new classes of
equipment.

Will improve conformity
rates for all types of
plant.
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reassurance to
operators and
regulator

fees for
recognition

Keeps focus of
central registers
on smaller to
medium sized
operations

Effective Proportionate Clear Cost effective Flexible and Overall
durable assessment
+ ++ + + ++ +
b
) nsures records ecognises the rovides for better ows plan eeps prescription ecognition of large
m_ E d Recog th Provides for bett All plant Keeps p pt Recognit f larg
5 == are maintained complexities of a regulator oversight owners to to a minimum scale pressure
@ £ and audited to small but significant | of individual plant maintain existing Recoanises equipment installations
o) g standard agreed group of plant records and overall recordkeeping articulgr needs to maintain their own
Q-3 by regulator operators with well- systems and . P S records will make the
z ) Avoids fees for and efficiencies of L
v = Supports risk developed systems processes best use of existing
25 : : large operators large pressure systems, inspection
Q based inspection Only requires with extensive equipment systems perso;’mel and
0L o approaches for documentation to plant
9 ccnts c large the extent to allow Enables operators processes.
TG EE | meiors | requaorang
g S § © Allows existing operator to ensure bodies co?’]tinue to thei? roduction requirements will
o 0 systems, there is compliance benefit from their cp cles maintain and improve
o oL Qg land | With the regulations : . Y standards and
%) o) 7 personnel an investment in ;
= b~ k5 D processes systems and Encourages regulator involvement
< =0 i
= O . operators to invest
2@ | 5 €= Documentation processes : -
T © 5 c le in quality
29 =2 and auditing Additional costs to management
2 9 O requwe_r;]ents regulator will be systems
rovides
y
=) p recoverable b
o o
S
e]
e =
v C
T o
> E
o a
| ———
Qa >
o
o)
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High risk plant 5

Limit requirement for territorial authority permitting of
amusement devices to temporary higher risk rides only

Effective Proportionate Clear Cost effective Flexible and Overall
durable assessment
+ ++ ++ + ++ ++
Provides better Focuses on Restricts permitting Better use of Risk based Better defining the

assurance that
risks to public
safety from
amusement
devices are
being addressed

More consistent
application of the
regulations

Relies on
registration
process and

other controls for
managing lower
risk plant

amusement devices
presenting greatest
risk to public safety

Recognises that
Building Act (and
Resource
Management Act)
consenting
requirements apply
to permanent
amusements

and inspection
activity to a more
clearly defined body
of risk.

Inspection and
permitting roles will
be better defined in
the regulations and

Safe Work

Instruments as

required

Risk levels for
amusement devices
assessed for
registration

territorial authority
resources (will

apply to 68 of 345
current devices)

Reduced
compliance
burden for lower
risk and
permanently
installed
amusements

Territorial
authorities are
able to recover
inspection costs

by fees

assessment of
amusement devices
means new types of
temporary
amusements are
included

Requirements/
practices for
permitting are able
to be set and
adjusted by Safe
Work Instruments

types of amusement
devices to be

permitted will allow
territorial authorities to
better target types of
device and the things

that they inspect

before issuing permits.

Authorities will be
better able to plan and
resource permitting
activities and develop
staff competencies for
inspection tasks.

Operators will be able
to measure their
compliance against
more consistent
standards

167

Impact Statement: Health and Safety at Work regulatory reform: Protecting people working with plant, structures, and doing hazardous work




Effective Proportionate Clear Cost effective Flexible and Overall
durable assessment
+ ++ + + + +
c
.g - Provides better Recognises and IANZ audit of Allows MEANZ Documentation and Maintains regulatory
8 s assurance that encourages MEANZ provides clubs to retain auditing requirements oversight with least
(:,3_) 8 risks to public MEANZ investment | independent review and build on provide reassurance intervention
£ 8 safety from and commitment to of inspection existing to operators and Recognition of MEANZ
c & model developing safety standards and competencies regulator as an inspection body
c ‘S ; ;
0w o engineering are i:;agiggrr? gn;tzrr]r?s |3rréocue|2?06rsc;‘\c/)ér2¢iatthetr and systems Encourages MEANZ | will allow it to maintain
© _‘; g being addressed P Y ofgindividual Iagnt Avoids fees and | and affiliated clubs to | its own records and
= 9 0 8 More consistent | Acknowledges that records and oF\)/eraII engineering invest in quality make the best use of
IS ‘= © 2 | application of the risks to passengers svstems and consultancy management systems existing systems,
o ()] 8_ O regulations are lower than for Y costs for and processes inspection personnel
x S a3 her f f processes MEANZ d
" 0 2 g Includ other forms o Supports continuous and processes
= =5 ncluaes amusements, but affiliated clubs | . ; o
< o 2= formalised still present risks Utilises MEANZ and societies | MProvement in sector | IANZ accreditation will
T o 3 '® | mechanisms for and warrant expertise and Accommodates maintain and improve
oD ensuring regulation investment in the unique operational | standards and improve
Z o compliance development of arrangements of clubs the potential for
5 S inspection and societies — ie that | regulator review and
=9 standards and groups of volunteers involvement
OIS guidance maintain tracks and
'S5 O facilities for their
T ©
o Q members who own
o and operate plant
Key:
++ much better than doing nothing/the status quo
+ better than doing nothing/the status quo
0 about the same as doing nothing/the status quo

- worse than doing nothing/the status quo

-- much worse than doing nothing/the status quo
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Summary of conclusions: high-risk plant

Key conclusions from this chapter are summarised below.

“High-risk plant” is comprehensively regulated under two existing sets of regulations covering:
. pressure equipment, cranes and passenger ropeways, and
. amusement devices.

Consultation confirmed that current regulations have supported the development of engineering
practice in New Zealand that is based on ensuring fitness for purpose of plant through regular
inspection and maintenance, including where equipment is modified or repurposed. The regulations
support a well-developed competency and practice framework that responds to a situation where
much of our high-risk plant is operating beyond its initial design life, or has been refurbished or
repurposed.

Consultation also confirmed that the two sets of regulations provide a comprehensive and generally
effective inspection regime for the equipment covered, but that there are aspects of the regulations
that warrant improvement:
e some new types of, usually imported, lifting and access equipment are not adequately
covered
e processes and standards applied to different categories of plant are inconsistent
o there is a lack of transparency of design verification and inspection records for the regulator
and businesses to use to monitor practices
e there is insufficient emphasis on the impact of alterations to designs of plant, and on
seismic performance on health and safety.

MBIE’s recommended changes are to address particular aspects of these general issues, while
aligning with the Australian Model Regulations as appropriate, and retaining the aspects of the current
regulations that are working well.

MBIE’s recommended changes are:

e replacing the existing two sets of regulations -- for amusement devices, and for pressure
equipment, cranes and passenger ropeways -- with a single set of regulations for “high-risk
plant” (defined in a schedule)

e making it an offence for PCBUs to use or supply high risk plant that is not of a registered
design

e establishing a central register of designs of high-risk plant, operated by WorkSafe

e establishing a central register of individual items of high-risk plant operated by WorkSafe,
with inspection records maintained by recognised inspection bodies — applying to all
currently regulated and some new types of plant

e providing for operators of large scale “bespoke” pressure equipment to apply to WorkSafe
for recognition to maintain their own design verification and inspection records, instead of
using the central register

e addressing concerns with the regulation of amusement devices by:

0 requiring territorial authority permitting of portable higher-risk amusement devices
only, and clarifying inspection processes and standards for authorities

0 requiring the Model Engineering Association of NZ (MEANZ) to become recognised
as an inspection body under the regulations

o clarifying training, inspection and recordkeeping requirements for operators of
amusement devices.

There will be some new costs for PCBUs operating plant covered by existing regulations:
o fees for design registration and item of plant registration
e new auditing and accreditation costs for MEANZ and larger operators of pressure
equipment seeking recognition to maintain their own records instead of using the central
register.

There will be some new costs for PCBUs operating plant not currently covered by regulations:
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o fees for design registration and item of plant registration
e some new engineering consultancy costs for design verification and inspection costs for
the new types of equipment.

For engineering consultancy services and MEANZ there will be some new costs for:
e recognition as inspection bodies able to inspect the new types of equipment
e authorisation as design verifiers (by Engineering NZ) or as inspection personnel (by CBIP)
with respect to the new types of equipment.

There was overall support for the proposals, and various submitters referred to inspection costs
already incurred for all classes of equipment. Registration costs were considered marginal by all but
the largest industrial users of pressure equipment, and the proposals have been modified in response
to their objections to cost.
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Chapter 6: Working at Height

What is the current state within which action is
proposed?

Falling from height is a persistent cause of work-related fatality and injury in many different
sectors. The construction sector has consistently had higher rates of harm, with falls from
height accounting for 27% of harm in the sector in 2009 and 18% in 2015. This compares
with harm from falls from height being less than 10% of total work-related harm in all other
industries. In recent decades, injury rates from falls from height have been highest in
residential construction.

These higher levels of harm have occurred even when work in the construction sector has
been subject to scaffolding and working at height requirements under the Health and Safety
in Employment Regulations 1995.

Until 2012 residential construction, particularly single-storey housing, had been wrongly
considered by many in the industry as exempt from scaffolding and other requirements to
manage work at height that applied to commercial construction. Guidance published that
year recommended the use of safety constraints (eg scaffolds, edging, or safety nets) for all
single-storey new builds®2. This guidance was accepted by the commercial building
construction sector, but at the time met some resistance from house builders, particularly for
single-storey housing.

Since that guidance, there has been increased activity in the residential construction sector,
with residential building consents increasing from a total of just over 17,000 in the year to
March 2013, to more than 37,000 in the year to March 2020. Despite this rise in activity over
the period, there has been relatively flat growth in the rate of injuries resulting in a week
away from work and incidents in the construction sector, indicating a significant improvement
in rates of harm. Scaffolding services has also become a more competitive market and costs
have, in general, reduced.

Whether the improvements in safety, and any improvements in productivity that resulted from
the changes have been large enough to offset the additional costs imposed by the
requirements in the guidance documents has been the subject of some debate, with
separate independent reports in 2014 and 2017 falling on different sides of analysis of cost:
benefit tests.

In 2014, the Building Research Association of New Zealand (BRANZ) was commissioned by
Scaffolding, Access and Rigging Association New Zealand (SARNZ) to independently
assess the costs and benefits of the regulator's Working at Height programme. This initial
review, focused on the residential construction subsector estimated a Benefit: Cost ratio of
1.06 with lower injury rates and improved productivity estimated as being sufficient to offset
the costs.>3

In a follow up report, BRANZ commissioned the New Zealand Institute of Economic
Research (NZIER) to undertake another, more detailed, cost benefit analysis of the change

52 Best Practice Guidelines for Working at Height in New Zealand

53 A cost-benefit analysis of improved working at heights regulation, BRANZ, 2014
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in injury rates in single-storey residential construction following the guidance. This review
found that there were improvements in injury rates and improved productivity, though these
improvements were not sufficient to make up for the costs imposed, with a Net Benefit: Cost
ratio of 0.71:1%%, indicating that the costs exceeded the benefits for the single story buildings
included where guidance had led to change in behaviour.

These reports depend in large part on the cost of scaffolding, with scaffolding being the
highest cost portion of builders responding to requirements. While scaffolding needs and
complexity, and the associated costs, depend on the nature of the site (flat, on an uneven
section etc), the region and the nature of the build, cost of safety systems have been
variously estimated as:

e In 2009: An additional $3,304 for single-storey house builds, and $2,300 for two-
storey developments (that already used safety systems)

e In 2017: $4,971 for the median-sized house (between 201-250 sq. m), $4,907 for a
house with a simple design — through a Nielsen survey associated with the 2017
BRANZ review

e In 2018: A total cost of $5,000 for a two-storey house.>®

The variation of these cost estimates drive conclusions on the overall impact of higher
requirements. For most estimates, these are a relatively small fraction of construction costs
for new construction, though they are a substantial cost for some small jobs.

Taken together, these reviews and the ongoing data on the level of harm caused when
working at height indicate that, particularly in the construction sector, risks are not universally
being appropriately managed.

For the work where the greatest harm occurs, stronger more explicit protections should
reduce the level of harm. This is the primary area of focus in the proposed reforms.

Complementing this, there is a need to provide greater clarity on how to best manage activity
that is of relatively low risk, where a different risk management process will still provide
suitable protection — in particular for short duration work with low levels of physical stress that
are appropriately carried out from a ladder, and for work that should not be considered
construction work, such as replacing a lightbulb, or cleaning out a gutter.

This will allow the overall regulations to be more proportionate to the risk, and provide clarity
to reduce the level of expenditure on some jobs that is partly responsible for the benefit cost
ratios below 1:1. A proportionate hierarchy of controls will provide clarity that in cases where
a tubular scaffold or other working platform is not reasonably practicable, and an alternate
form of protection, such as a harness may provide suitable protection at a lower cost.

54 BRANZ Report ER24 [2017] Cost benefit analysis of scaffolding for single storey houses

55 Deloitte Access Economics: Cost of residential housing development: A focus on building materials, December
2018
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What regulatory systems are already in place?

Existing rules and guidance that impact on work at height

Although the general duties of the HSW Act apply, New Zealand regulations concerning work
at height contain very few mandatory controls and do not reflect construction industry
practice. Existing requirements and guidance are set out below.

(General Risk
and Workplace
Management)
Regulations
2016

Regulation 9

HSW Act e PCBUs must ensure that so far as is reasonably practicable, the
: health and safety of workers is not put at risk by providing and
Sections 36 - Ll :
maintaining safe plant and structures, and ensuring that plant and
38 structures are used, handled and stored appropriately.
o The Act also provides other obligations, such as obligations for
workers, and duties for PCBUs to consult.
Health and e Provides that a PCBU must ensure, so far is as reasonably
Safety at Work practicable that workers are adequately trained or supervised in the

work that they are carrying out, so that workers will not adversely
affect the health and safety of the worker or any other person.

Health and
Safety in
Employment
Regulations
1995

Regulations 21
and 22

Regulation 21 — “the 3 metre rule”

e This regulation applies to all workplaces, other than where agricultural

work is performed. The provision is generally referred to as “the 3

metre rule” and requires an employer in control of a workplace to do

what is reasonably practicable to ensure that where any employee
may fall more than 3 metres, means are provided to prevent them

from falling. The means provided must be suitable for the purpose for

which they are to be used.

Regulation 22 — scaffolding in construction work

o Regulation 22 requires PCBUs to provide and maintain scaffolding in

any construction work where the work cannot be carried out safely

without it. The regulations define “construction work” very broadly to
include many different types of engineering works and structures, and
all stages in their lifecycle, including building, repair and maintenance.

e The regulations describe “scaffolding” very broadly to include fall
arrest systems, trestles and other basic scaffolding systems. In
practice, regulation 22 provides a regulatory basis for the
management of work at height on construction work.

e The regulations do not set a single limit for height at which scaffolding
must be used. They require that scaffolding is provided by all PCBUs
commissioning construction work at height where it is not possible to

carry out the work without it.
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Regulations 35 | Further scaffolding requirements

and 53 e The Health and Safety in Employment Regulations also set
competency requirements for persons constructing and using different
types of scaffolding/fall prevention systems, with inspection rules.
These competency requirements are set through issuing Certificates
of Competence (CoCs) with people able to construct and inspect
scaffolds at the level of their certificate.

Non ¢ Relevant examples include:

legislative - Best practice guidelines for Working at Height in New Zealand,

measures - Scaffolding in New Zealand: Good Practice Guidelines 2016.

What is the policy problem or opportunity?

Issue 1: Harm caused by falling from height

Internationally, falls from height contribute significantly to work-related harm, including
fatalities. Fatalities result from falls from any height, with consistently high rates of injury in
the construction sector.

Statistical comparisons between countries are difficult to make and should only be
considered indicative, but they do provide a meaningful comparison of the effectiveness of
New Zealand practices compared with the jurisdictions we most often compare ourselves
with, the UK and Australia.

In Australia from 2003 — 2015, there were 359 fatalities involving a fall from height, with half
of these fatal injuries from falls of less than 3 metres. The construction industry accounted for
37% of fall-related fatalities in this period. Australia’s construction sector was estimated as
employing 1.05 million people at the end of that period, indicating an annual rate of 0.97
fatalities from falls per 100,000 construction workers.

In the UK, there was an average of 36 fatalities a year involving falls from height over the
period from 2014/15 to 2018/19, accounting for 25% of all work-related fatalities. Half of
these fatalities were in the construction sector. The UK construction sector has been
estimated as employing 2.2 million people®®, indicating that there are approximately 0.82
fatalities from falls per 100,000 construction workers.

New Zealand’s experience is similar. Over the period from January 2011 — December 2019,
there were 38 fatalities involving a fall from height, with nine of these in construction. New
Zealand has 177,000 people in the construction industry, indicating a fatality rate from falls
from height of 0.56 per 100,000 construction workers.

This period largely reflects behaviour following the 2012 guidance, which has lowered the
rate of harm when falling from height, indicating that the new process in guidance is, as
anticipated, helping to reduce the level of harm that occurs when working at height.

Figure 15 below also indicates that in New Zealand, injuries involving a fall from height have
been much more common in the construction sector than in any other sector. Reporting on

56 House of Commons Library, Briefing Paper 01432 Construction Industry: Statistics and Policy
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notifications of serious harm indicates that this harm occurs in a wide range of situations,
with falls from scaffolding, from ladders and from roofs all contributing.

Figure 15: Rate of fall from height work-related injury with more than a week away from work
per 1,000 workers by industry, 2018/19 financial year.
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Issue 2: Ambiguity in process resulting in inappropriate protection for
tasks when working at height

Compared with those in Australia and the UK, the current regulations do not describe a
process for managing the risk of work at height, or criteria for assessing what is “reasonably
practicable”. Regulations in other jurisdictions prescribe a clear hierarchy of mandatory
controls for managing work at height in construction.

Current requirements are to provide scaffolding, though scaffolding is very broadly defined,
covering tubular scaffolding systems, hoists, harnesses and other scaffolds restricted to
certificates of competence, along with any other framework or structure used or intended to
be used to protect people working in construction work. An interpretation that this is a
requirement to provide a full tubular scaffold in all cases will lead to scaffolding being used
for some work / tasks where alternative, cheaper methods could be used while still providing
adequate protections. While guidance is clear that tubular scaffolding is not needed, an
interpretation of only parts of regulations may lead some PCBUSs this way.

As assessed by recent reports by BRANZ and NZIER, the lack of a clear process to adjust
the type of protection to the task has resulted in instances of expensive, overly conservative
approachesover-compliance, with high costs for certain tasks, notably those involved in
single story residential construction. This creates a possibility of a shift towards those tasks
being undertaken by those not covered by the regulations ie, home occupiers taking on these
jobs themselves, with increased risk as they will be less skilled in carrying out tasks than
workers who have developed expertise in working at height.
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Issue 3: Incoherent regulatory system with inconsistencies in definitions

While the regulations currently provide a system of protection, they have a number of areas
where similar requirements have different definitional triggers, and these inconsistencies
create the potential for compliance issues.

Of primary focus is the series of regulated competency skill levels for the construction and
inspection of scaffolding set under the Health and Safety in Employment Regulations 1995,
which are now inconsistent with the national qualifications framework and industry practice.

In addition, there are two separate requirements for scaffolding both use a 5 metre rule,
determining when a qualified scaffolder or a notification to WorkSafe are required. However,
the measurements for these 5 metre rules are slightly different:

¢ notifications to WorkSafe are required when erecting or dismantling scaffolds where a
person may fall more than 5m in height

e any scaffold with any point above 5 metres — eg a hand rail rather than just the
working platform — may be only completed by an appropriately qualified scaffolder.

These two different thresholds are inconsistent and create confusion about scaffolding
obligations.

What do stakeholders think about the problem?

Regulation of work at height has been subject to debate on the appropriate level of controls,
with public scrutiny following the release of the BRANZ and NZIER reports.

Submissions from Scaffolding, Access and Rigging New Zealand (SARNZ) and the Roofing
Association of New Zealand (RANZ) included surveys of their members, with references to
the adjustment already underway within the industry since the 2012 guidance, with improved
safety standards, and a market developing in response to the clarified regulatory
requirements. These two submissions covered a wide range of members, and the
summaries show consistent views on the issues with previous requirements for working at
height, and support for consistent, appropriate controls from those most affected by the
changes.

“Respondents to our survey and workshop commented that suitable controls for
working at height must be used in every industry”

These submissions also raised that there is a need to ensure clear directions for the use of
appropriate controls, commenting that:

“A simple gutter leak should not entail the construction of a $1000 of scaffolding to
complete a 5 minute task. Ladders can be used safely”.

This is one response, and illustrates an instance of how the current rules may be understood,
and a system of defaulting to regulations, even when guidance includes cases of working
safely from a ladder. Other responses included that thresholds for working at height can
cause confusion.
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These responses also indicated that there had been increased competition of suppliers since
the guidance, leading to prices remaining stable or falling over time.

These submissions, along with the views expressed in consultation meetings, indicated that
our assessment of the problems is an accurate reflection of the issues in the industry.

Section 3: Option identification

What options are available to address the problem?

Addressing the problems in working at height recognises that this work is already subject to
regulations requiring the safe practice of working at height and the appropriate use of
scaffolding. Based on the high level of risk involved in working at height, it is appropriate to
maintain a level of regulation. The specific provisions that relate to scaffolding are contained
within 1995 regulations that are out of date with the New Zealand qualification system and
industry practice. For this scaffolding change, regulatory reform is the only option.

Complementing this existing set of regulatory requirements is a set of guidance issued for
working at height. Judging from injury rates, this has improved practice, though this is not
universal and high rates of harm persist. Current rules have led to confusion on the ability of
PCBUSs to use a range of protections, with indication that there are cases of conservative
behaviour (where PCBUs misunderstand regulations and provide a higher level of protection
than is necessary or in good practice guidance) in some circumstances.

We do not consider that non-regulatory options alone will be sufficient to address the harm
that continues.

Non-regulatory options, such as guidance that clarifies obligations as the new requirements
come into force, will support PCBUs to understand obligations and how to keep workers
safe. These are a complement to, rather than a substitute for, regulatory requirements.

Preferred option

The preferred option comprises multiple components that jointly promote effective risk
management across prevalent areas of risk.

Process for Working at Height

Levels of protection required will increase as the level of risk increases, with PCBUs in all
industries being required to follow the Prescribed Risk Management Process (PRMP) in
order to manage the risks of working at height. The PRMP will increase the focus on applying
the necessary controls in all sectors, adding more detail to the risk management
requirements already in the HSW Act.

For construction work, which has shown a higher rate of injury than other sectors, there will
be an additional requirement to follow a mandatory hierarchy of controls that provides
additional specificity of how to protect workers. This proposal will address the highest risk
activities to reduce harm.

The PRMP and hierarchy of controls should be used together — first, carrying out the PRMP
to determine if there is a way to not work at height, then, if work remains, using the hierarchy
of controls to manage remaining risks.
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To ensure this higher obligation is placed appropriately, we propose a revision to the
definition of construction work, to be more in line with the Australian Model Regulations
(AMR), with language that explicitly excludes cleaning and electrical work. This clarification
will clearly define the types of work that is of higher risk, owing to the nature of the work
involved and require the additional protections of the clear mandatory hierarchy of controls
for this higher risk work.

For these areas of higher risk work, mandatory controls for work at height in construction
work will be required. This includes, in descending order, the provision of:

e a safe working platform (eg tubular scaffold or elevating work platform etc.), or, if not
reasonably practicable,

o fall prevention (eg edge protection on a sloping roof), or, if not reasonably practicable,
o fall arrest (eg static line and harness, or nets).

This is in line with industry practice and the current guidance in the WorkSafe best practice
document.®” Stepping up the requirements from guidance to regulation should support the
improvement in practice within the industry, and improve minimum standards towards best
practice approaches.

Drafting of regulations will set out definitions of each step and clarify that multiple steps on
the hierarchy can be used together where this is prudent for the particular situation.

To accommodate minor work that is of short duration and lower risk, an alternative to the
hierarchy of controls in the form of ladder work rules will allow work to be carried out from
ladders in specified circumstances only.

This recognises that some work can be safely carried out from a ladder, and will reduce
compliance costs where following the hierarchy of controls down to a fall arrest system would
have only a minor safety benefit (for instance, carrying out a minor repair from a ladder.)

The criteria for when ladder work is acceptable will incorporate a combination of:

¢ length of time and frequency of task (ie, it may be suitable to use a ladder for a task
that takes minutes, but not hours),

e the nature of the work and strain on the person undertaking work on the ladder (for
instance, accounting for carrying weight / lifting weight above the head, where even a
short duration may cause risk)

¢ the potential consequences of a fall, considering the height, and the surface below

o the frequency of the task (ie., a one-off job on site, rather than workers regularly
being exposed to the risk of working at height).

The two processes together will remove the need for the 3 metre rule and support a risk-
based approach.

Scaffolding Requirements

Reflecting that one of the main controls for working at height is appropriate scaffolding, the
proposed requirements refresh the scaffolding rules in place. New Zealand’s scaffolding

57 Available at https://worksafegovt.nz/dmsdocument/500-best-practice-quidelines-for-working-at-height-in-new-
zealand
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requirements require scaffolds to be both constructed and inspected by a competent person.
This process helps to ensure the suitability of scaffolding, and is intended to continue with
changes to align with industry practice and the qualifications system.

Recognition of competence is currently through issuing of Certificates of Competence, issued
under the Health and Safety in Employment Regulations, with three classes of scaffolding
competence:

e basic scaffolding,

e advanced scaffolding, and
e suspended scaffolding.

Licensing Regime

Since the consultation document was released, the development of a high risk work licensing
scheme, consistent with the arrangements for high risk work in Australia has been
approved®8as part of the licensing scheme for alternative refrigerants.

Using the process under development in the refrigerants regulations will improve consistency
between processes for areas of high risk work. This will support coherence of the regulatory
system when it is complete, with one standard registration process for high risk work.

Maintaining the Certificate of Competence process would be out of line with the intended
direction of licensing where we move to a consistent process for recognition with all areas of
high risk work. We are aware that scaffolders have not had a chance to provide feedback on
the detailed processes of high risk work licencing, so intend to consult on the process for the
application of high risk work licencing to scaffolders.

Five licences for scaffolding will replace the current three levels of scaffolding certificates of
competence. The new framework will involve:

e Four classes of scaffold constructors (who can also inspect the class of their licence):

o

elementary,

intermediate,

o

o advanced, and

o

suspended,

e Afifth, inspection-only licence, allowing inspection of elementary and intermediate
scaffolds.

This responds to submission feedback that raised that the process of inspection can cause
delays at some worksites. As a result, we are recommending an additional inspection-only
licence for inspection of scaffolds. This is in recognition that in sparsely populated areas,

scaffolding inspection requirements may increase costs and lead to delays in construction.

58The Australian model regulations outline a process whereby before undertaking high risk work, people must be
qualified and recognised to carry out work. Part 4.5 of the model regulations sets out requirements for licensing
and related matters such as renewal and suspension of accreditation, with specific requirements for high risk work
and what each class of licence is allows set out in the remainder of the model regulations.
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The final change is a clarification of multiple height thresholds related to scaffolding, that both
come in at a height of 5 metres, measured from the height of the working platform.

Reflecting that scaffolding can cause catastrophic risk if it fails, designs of scaffolding
systems (though not individual components) will require registration as high risk plant. This is
covered in chapter 5 “High Risk Plant.”

Final recommendations were informed by stakeholder submissions that endorsed the
developing industry practice that has improved since the 2012 working at heights guidelines.
Improvements are visible in improved outcomes in terms of injury rates and the consolidated
view of the construction industry was that a return to pre 2012 practice was not an option.

Table 7.1: Recommended proposals and how they have been informed by consultation
feedback — Summary overview

Working at Heights 1: Requiring the PRMP

Title and description

What submitters said

MBIE position

Requiring the PRMP for all
work at height in all
workplaces.

This is a base level
expectation that currently
applies to a wide range of
activities with similar levels
of risk.

This will implement specific
procedural requirements for
all work at height,
regardless of industry.

There was broad support for
requiring the PRMP for all work
at height in all workplaces,
including construction.

Those opposed included some
union groups, as work at height
is high risk and they felt more
specific mandatory controls
were needed to appropriately
protect workers. We consider
that these views will be
addressed by proposals below
related to the mandatory
hierarchy of controls.

Recommended

The PRMP will be required for all
work at height in all workplaces.

Requiring the PRMP in all
workplaces, when there is risk
from working at height is
consistent with the regulatory
regime, which, through the
General Workplace and Risk
Management Regulations,
requires the PRMP to be followed
for common critical risks that are
similar in scale to working at
height. This provides consistency
with the Australian Model
Regulations and sets a baseline
process for industries not covered
by the additional, more detailed
construction work process.
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Working at Height 2: Revising Construction Work Definition

Title and description

What submitters said

MBIE position

Revising the definition of
“construction work”, to be more
in line with the Australian Model
Regulations by explicitly
excluding cleaning and
electrical work.

The differences between the
definitions were set out in
Annex 4 of the discussion
document with the largest
changes being that moving
towards the AMR definition will
remove requirements for
cleaning and minor testing and
repair, whilst adding
requirements where
prefabricated elements are
used in construction.

The other differences between
the definitions are largely
different words for the same
purpose — removal vs
decommissioning, renewal vs
refurbishment etc.

There was strong support for
aligning the definition of
“construction work” with the
Australian Model Regulations.
Submitters asked for electrical
maintenance work and cleaning
to be excluded from the
definition.

Submitters from the forestry,
meat processing, electrical
supply and other sectors
referred to the particular needs
of their sector.

WorkSafe supports a shift in
definition.

Recommended

The explicit removal of
cleaning and electrical work
allows clarity that for these
tasks the PRMP is sufficient.
Excluding cleaning was
implied in the definition, as is
minor testing, maintenance,
and repair.

We accept industry’s views
that these activities involve
their own distinct practices for
working at height and that
there is guidance available.
Requiring the hierarchy of
controls for construction work
to be followed for these
activities will likely not be
considered reasonably
practicable.

Working at Height 3a: Implement a mandatory hierarchy of controls for construction work

Title and description

What submitters said

MBIE position

provision of:

reasonably practicable,
o fall prevention (eg edge
sloping roof), or, if not

reasonably practicable,

harness, or nets).

Set a mandatory hierarchy of controls
for work at height in construction work.

This includes, in descending order, the

e a safe working platform (eg
tubular scaffold or elevating
work platform etc.), or, if not

protection, or railing on a

o fall arrest (eg static line and

construction work.
Numerous submitters said

accepted practice and was
consistent with the current
WorkSafe best practice
document.

Submitters made specific
comments that will be furth
considered in drafting the
regulations regarding the

between levels.

There was strong support for
requiring a mandatory hierarchy
of controls for work at height in

this was already commonly

appropriate term for moving

Recommended

This provides a clear
process for
protection, with more
explicit controls in
higher risk work in
construction.

that

Note: this links to the
item 3b below on
separate ladder work
rules related to the
ability to undertake
some work outside of
the controls of the
hierarchy.

er
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Working at Height 3b: Ladder work rules

Title and description

What submitters said

MBIE position

Allowing some work outside
of the mandatory hierarchy
of controls in construction
work, through one of:

e A height threshold of
either 2m or 3m, below
which the hierarchy
would not apply

OR

A time threshold, with
short duration work that
took less time than the
limit exempted from the
hierarchy of controls

OR

Setting ladder work rules
where some work (ie,
carrying out a task, rather
than moving between
levels) may be undertaken
on a ladder, rather than with
the 3 steps on the
hierarchy.

Submitters were divided on
whether there should be a
height threshold below
which the hierarchy of
controls should not apply,
with further discussion at
stakeholder workshops
reinforcing that a height limit
was not workable.

all risks of falls from height
need to be managed and a
2m threshold would make

would not have supported a
risk-based approach.

For much the same reason,
there was overall opposition
to regulations setting a
duration of work below

apply.

Submitters raised that a
threshold will be useful to
prevent small jobs from
requiring scaffolding, when
they could safely be done
from a ladder. For instance,
that a five minute gutter
repair task should not
usually require a $1,000
scaffold.

Industry was of the view that

the obligation less clear, and

which the hierarchy does not

Recommended that ladder work rules
are used.

With a more concrete hierarchy of
controls, there are stronger
obligations for managing risk. Without
a separate step, in some form, we
would not be addressing the costs
that have been disproportionate for
some tasks.

We accept industry views that the
height and time thresholds are likely
not workable and would not
encourage a risk based approach.

The hierarchy of controls above (ie
Proposal 3a) will apply to all
construction work.

In some cases requiring the hierarchy
to be used would be onerous,
imposing cost without any substantial
benefit. If this was too onerous, we
expect that some jobs would be
undertaken outside the regulatory
regime (.e by home occupiers).

On balance MBIE considers that the
hierarchy with the ladder work rules
best achieves good risk management
while allowing limited, low risk work
to be undertaken on a ladder.

Regulating Scaffolding 1: Register as High Risk Plant

Title and description

What submitters said

MBIE position

Requiring proprietary
scaffolding systems and
components to be
registered as designs of
high-risk plant.

There was strong support
for scaffolding systems and
proprietary construction
support systems, such as
“Acrow” props (but not
individual components) to
be registered designs of
“high-risk plant”. The
proposal was supported by
SARNZ and the country’s
largest
manufacturer/supplier.

Recommended

For scaffolding, design registration is
intended to address the same or similar
levels of risk as with other high risk
plant.

It is intended that scaffolding systems
are registered as systems, so that a
combination of individual components
needs to be registered, rather than each
individual component in a system.

Refer to Chapter 5, High Risk Plant for
further information.
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Regulating Scaffolding 2a: Construction of scaffolds

Title and description

What submitters said

MBIE position

There is incompatibility
between the existing
terminology and standards
under the regulations and the
NZQA framework and
guidelines that separate into 4
tiers.

We proposed amending the
current scaffolding system to
move to 4 classes of scaffold
constructors:

elementary,
intermediate,
advanced and
suspended.

This is in line with the NZQA
framework, guidelines and
industry practice.

There are some scaffolds that
have required professional
engineer (CPENQ) involvement
when they are particularly
complex — for the various loads
that are acting on the structure,
where some level of expertise
above the current scaffolding
has been required. We sought
views on whether these cases
could be set through
regulations, or, due to the
complexity, if guidance should
remain in place.

There was strong support for
retaining a graduated licensing
system for scaffolding. There
was agreement that this
should be achieved by
amending regulations to reflect
the competency requirements
for scaffolding currently
followed by industry and
embedded in the qualification
framework.

“Current legislative
requirements of proof of recent
training and experience to
renew Certificates of
Competence should be
updated to require proof of
competence, in line with
current terminology.”

The majority of feedback on
classes focused on the value
of the graduated system, and
moving to the 4 classes in
gualifications and industry
practice.

Recommend that the
constructor licences move to 4
classes of scaffold constructors:

elementary,

intermediate,

advanced and

suspended,

The current good practice guide
gives a wide range of situations
where a CPEng should be
involved in the development of
scaffolds, including, for
instance:

e where the design is not
covered by the
manufacturer’s
specifications or
instructions,

e mast-climbers,

o scaffolding erected directly
from a supporting structure,
roof, veranda or balcony.

In addition to these existing

criteria, there are other cases

where the developing methods
in the scaffolding industry
require engineering solutions to
ensure safety, such as the use
of scaffolding wrap, where the
wrap can be caught by the wind
and place stress on the
structure. We expect that future
methods may evolve that will
also require CPENg oversight.

We do not believe that we will
be able to develop regulations
that sufficiently cover all cases
where engineer involvement is
required, and therefore
recommend this is left to
guidance.
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Regulating Scaffolding 2b: Inspection of scaffolds

Title and description

What submitters said

MBIE position

Scaffolding in New Zealand has
and will continue to be required
to be erected and inspected by
a qualified person.

Constructors (see 2a above)
can inspect scaffolds covered
by their class of licence.

We propose creating a new
licence for scaffolding
inspection only, for elementary
and intermediate scaffolding.

Most submitters suggested any
scaffolder certified to construct
scaffolds could carry out
inspections up to their level of
recognised competence, while
SARNZ proposed the
development of a dedicated
certificate of competency to
inspect scaffolding.

This was most clearly noted as a
valuable alternative where there
are limited constructors of
scaffolding, and requiring
inspection would require long
trips from out of town, where this
could delay the start of work.

As suggested by submitters,
we recommend creating a
new licence for scaffolding
inspection only, for
elementary and intermediate
scaffolding.

This complements the
classes in 2a above, whereby
scaffold constructors can
inspect up to the class they
are licensed for.

Inspection will continue to
require a certified
professional engineer for
scaffolds of sufficient

complexity.
Regulating Scaffolding 3: Scaffolding Inspection
Title and description What submitters said MBIE position
At present scaffolds up to 5 There was clear support for Recommended

metre height can be erected by
a “competent person”, ie with or
without formal qualification,
while those above this
threshold must be erected by a
person with a Certificate of
Competence (CoC). Scaffolding
where a person may fall 5
metres must be notified to
WorkSafe.

We proposed continuing to
require notification and
competency requirements at 5
metres, while aligning the rules
to focus on the working
platform. The definition of
working platform will need to
include a roof as a platform
where scaffolding is used as
edge protection.

keeping the current threshold of
5 metres for notification to
WorkSafe, and for requiring a
certificated scaffolder for work
above a certain height limit.

There was clear support for
removing the difference in the
way the two 5 metre rules are
worded, to achieve consistency.
The view was that the 5 metre
rule should be the height of the
working platform.

We see value in consistency
between the requirements for
notifications of scaffolds
where the working platform is
5 metres above the ground.

Drafting is intended to ensure
that both thresholds cover the
cases where the highest
working platform is 5 metres
above the ground.
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Impact Analysis

Three proposals covered above are not analysed below. This is due to the fact that these
changes either best fit within the context of other chapters of the RIA, or are simplifications or
clarifications to existing rules, and do not provide substantial changes from current settings.

These items are;

¢ the definition of construction work (Work at Height 2) — a clarification.

o the registration of scaffolding systems as high risk plant (Scaffolding 1), - covered by
the process for registration of high risk plant, chapter 6, and

¢ the definitions of the 5 metre rules in scaffolding (Scaffolding 3) — a clarification.

For the proposals related to working at height and scaffolding, this impact analysis section
compares proposals to the status quo. This reflects both the regulations in place, and the
current practice that reflects the good practice guidelines. A comparison to the regulations
alone, not including how work at height is fully regulated in practice would provide little value.
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falls from height,
particularly in the
construction industry, with
38 fatalities over the
period from 2011 to 2019,
and approximately 2,000
injuries a year resulting in
at least a week away from
work, including around
500 in construction.

No action

through the HSE
Regulations 1995 —
provide only partial

coverage of
common risks, with
insufficient coverage
work at a height of 3
metres or less,

placing reliance on
the primary duty of

care in the HSW

Act.

industry practice of
scaffolding
construction and the
qualification system,
have inconsistency
of definition of
where requirements
apply, when a
licensed scaffolder
is required, and
when WorkSafe are
to be notified.

process to work
through for managing
the risks of falls from
work at heights. This
can result in both over
and under compliance
by businesses.

requirements
places undue
emphasis on
guidance, while
there is not a clear
set of mandatory
controls or
requirements to
form a basis for
their development
and ongoing review.

Effective Proportionate Clear Cost effective Flexible and durable Overall
assessment
0 0 0 0 0 0
There are high associated Current Current regulations | Current regulations do | Inconsistency with | Gaps in coverage
rates of harm caused by requirements — are inconsistent with not provide a clear regulatory in protections,

inconsistency in
regulatory regimes
and a lack of detalil
in how to comply
create both over-
compliance,
resulting in
disproportionate
costs for the
benefits, and some
construction
workers under-
comply, resulting
in continuing rates
of harm.
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Effective

Proportionate

Clear

Cost effective

Flexible and durable

Overall assessment

+

Introduces a
common structured
process to set
consistent
expectations for
PCBUs and
workers.

Strengthens the
baseline
expectation for all
sectors including
those not covered
by construction
work.

Working at Height 1
Implement the PRMP for work at height in all
industries

++

Directs a PCBU'’s
attention to those
areas which warrant
the highest level of
protections, given the
risk of harm.

+

Clear obligations to
carry out the PRMP
for all work at height.
Requires what is
“reasonably
practicable” and
commensurate to the
level of risk. Methods
of documenting
assessments are not
set by the
requirements, allowing
for businesses to
customise their
approach.

+

Following the PRMP
provides process to
assist PCBUs in
meeting their
general duties;
requires what is
“reasonably
practicable” and
commensurate to
the level of risk.

Methods of
documenting
assessments are not
set by the
requirements,
allowing for
businesses to
customise their
approach.

++

Embeds flexibility by
specifying the end not
the means.

++

Relies on a common
structured process to
set consistent
expectations for PCBUs
and workers.

Reinforces HSW Act
duties by providing
additional specificity of
process for risk
management.
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requirement for
providing the

highest level of

protection that is
reasonably
practicable.

Explicit protections
for workers,
complements the
PRMP for the
specific risks in
construction work.

Working at Height 3a and 3b:

In Construction Work, Implement a mandatory hierarchy of
controls with separate ladder rules

mandatory controls on
higher risk work.

Makes each of the
descending hierarchy
steps contingent on
what is reasonably
practicable — in this
way ensuring
proportionality.

The ladder work rules

support proportionate

controls for particular
tasks.

consistent with best
practice.

Explicit steps in
hierarchy set out

processes for PCBUs.

cases where no
scaffolding, or a
lower step in the
hierarchy was
incorrectly used in
the past.

Provides clear steps
to alternatives in
cases where method
is not reasonably
practicable or cost is
grossly
disproportionate.

Ladder work rules
allow the whole
scheme to be cost
effective by reducing
obligations for lower
risk tasks.

controls based on
broad categories,
allows actual methods
to evolve.

Effective Proportionate Clear Cost effective Flexible and durable Overall assessment
++ ++ ++ + + ++
Provides clear Sets higher Clear process, Adds some cost to Provides explicit Appropriately balances

providing maximum level
of protection for work at
height with alternate step
to manage costs for
lower risk work.
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Scaffolding requirements 2a and 2b:

consistency of
structure of
existing process,
where the tiered
system of
qualifications
recognised as well
organised.

Ensures skilled
inspection of
scaffolds.

Develop a new licensing regime, with a separate
inspection licence

categories and
ensures licensing is
appropriate to task.

consistent with
industry practice and
qualifications system,
improving coherence.

Clear roles for issuing
agency, scaffolders
and inspectors.

existing system.

Inspection only
certificate lowers
costs for some jobs.

Some small short
term costs from shift
to new categories.

with other regimes for
qualification and best
practice.

Effective Proportionate Clear Cost effective Flexible and durable Overall assessment
+ + ++ + + +
Maintains Allows separation of Allows regime to be Replaces similar Allows consistency Removes inconsistencies

between regimes.

Allows skilled scaffolders
to have roles of
inspection, and reduces
possible skill shortages in
future.

Key:

++
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much better than doing nothing/the status quo

better than doing nothing/the status quo

about the same as doing nothing/the status quo

worse than doing nothing/the status quo

much worse than doing nothing/the status quo
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Summary of conclusions: Working at Height

Key conclusions from this chapter are summarised below.

Falling from a height is a persistent cause of work-related fatalities and injuries in many different
sectors. The construction sector has consistently had higher rates of harm, with falls from height
accounting for 27% of harm in the sector in 2009 and 18% in 2015. This compares with falls from
height being less than 10% of total work-related harm in all other industries.

Working at height is currently subject to requirements in the Health and Safety in Employment
Regulations 1995, which cover:

e A process for recognition of scaffolder competency,

e Requirements for when scaffolds must be used

¢ Requirements for controls when work is above 3 metres.

Since 1995, the process for training scaffolders has evolved, and there is now inconsistency between
the three tiers in regulations and the four tiers in the qualification system and industry practice.

In 2012, guidance was issued that recommended the use of safety constraints (scaffolds, edge
protection, safety nets) for all new single story residential construction. Since 2012, there has been
a reduction in the level of injuries in the residential construction industry, though some reports have
raised concerns that the new process was overly costly.

MBIE’s recommendation is that the requirements are updated to reflect industry practice and provide
greater clarity on how different protections can be used. The changes will:

e Require PCBUs to apply the Prescribed Risk Management Process to all work at height.

e For construction work, which is of higher risk, also require PCBUs to work through a
mandatory hierarchy of controls for work at height, providing:
0 a safe working platform (eg tubular scaffold or elevating work platform etc.), or, if not

reasonably practicable,

o fall prevention (eg edge protection on a sloping roof), or, if not reasonably practicable,
o fall arrest (eg static line and harness, or nets),
0 in specified circumstances, allow for work to be undertaken from a ladder.

e Move the process for recognition of scaffolders from the three tiered, Certificate of
Competence system to a High Risk Work Licensing system with five classes - four classes of
constructors, with an additional inspection-only class.

MBIE’s assessment is that:

e The changes proposed offer the best means of effectively reducing harm, with proportionate
controls that adjust to the different levels of risks with different tasks.

e The changes proposed are durable, with limited though appropriate levels of prescription that
supports PCBUs to meet their primary duty of care.

o Costs will differ for businesses depending on what is reasonably practicable and protections
already adopted.

e As there is already a regulated class of scaffolders, with a competitive market for the supply
of scaffolding, there is no concern of market failure in the licensing regime resulting from risks
of limited competition.

Stakeholders were generally supportive of the proposals, on the basis of the improved clarity they
provide. Transitional arrangements are to be determined.
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Chapter 7: Excavations

Problem definition and objectives

Current state within which action is proposed

Excavations vary from small-scale trenching or site work to deeper pits and shafts, and all
excavations present risks to workers and others. Collapse of ground is the obvious risk for
deeper excavations, but collapse in shallower trenching can still cause injuries, though these
are less likely to result in a fatality. Other risks include objects falling on workers from above,
falling into excavations, hazardous atmospheres, contact with underground services, and
flooding.

Construction work involving excavations is regulated through the general obligations under
the HSW Act, and specific regulatory requirements within the Health and Safety in
Employment Regulations 1995. Excavations that are part of quarrying, mining and tunnelling
are covered by mining regulations (including proposed changes to those regulations currently
underway).

The explicit protections that currently exist are intended to protect workers from falling from
height into an excavation, and from the risks of ground collapse if a person is within an
excavation.

There are additional risks that exist during the excavation process, mostly from striking utility
lines and possible electrical shock or exposure to gas.

While not the focus of the changes in health and safety processes, international evidence
suggests there are also significant economic costs resulting from gas main or electrical line
strikes in excavation work that cause need for repairs, and disrupting activity down the line
from the strike.

Stakeholder feedback throughout the consultation process indicated that line strikes are a
problem in New Zealand. Survey data collected through the New Zealand Utilities Access
Group (NZUAG) indicates that there were 13,572 utility line strikes against the assets of
those responding in the 2018/19 year®®. This data is based on respondents to a survey
responsible for road corridors in areas that cover 83% of the population. This gives a clear
lower bound on the number of utility line strikes.

Existing regulatory requirements

The existing regulatory standards for excavation safety are set through a combination of
general duties under the HSW Act and specific requirements under the Health and Safety in
Employment Regulations 1995.

Existing requirements cover the majority of the cases where excavation work takes place,
with specific mandatory controls for all work at greater than 1.5 metres depth, with reliance
on the general protections and duties in the HSW Act for work up to 1.5 metres.

59 NZUAG, Code Performance Report 2018/19, available at: http://nzuag.org.nz/wp-
content/uploads/2020/04/Code-Perfomance-Report-2018-19.pdf
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Regulatory requirements are supported by guidance documents from WorkSafe that set out

best practice.

For underground services, there are requirements for utilities to provide information under
the Utilities Access Act 2010. A code sets out requirements for utility providers to
communicate what cables, water and gas pipelines they have in the road corridor, and the
process for installing new services in the road corridor. These information provisions support
safe practice, by providing rules for the sharing of information and cost allocation for non-
compliance. These are relevant to practice, though amending them is outside of the scope of
this work, and the changes proposed within this RIA cover a wider range of work, including
outside of the road corridor, where the code does not apply.

Proposals take this into account to ensure that the regulatory requirements for all
construction work do not impose contradictory requirements for work in the road corridor,
whilst providing sufficient clarity for other excavation work.

Existing requirements are summarised below.

Legislation

Requirements

HSW Act

Section 36 -
38, 45

PCBUs must ensure that the health and safety of workers is not put at risk
by providing and maintaining safe plant and structures, and ensuring that
plant and structures are used, handled and stored appropriately.

The Act also provides other obligations, such as obligations for workers,
and duties for PCBUs to consult.

Health and
Safety in
Employment
Regulations
1995

Regulations 23
- 25, 26

Covers excavations in construction Work60, which is broadly defined. This
set of regulations provides requirements for excavations with a face more
than 1.5m in depth, including appropriate shoring (and competency and
supervision requirements), circumstances where shoring need not be
carried out, such as where the face is cut back to a safe slope, fencing off
or filling in an excavation once completed, and the requirements for
notifications to the regulator.

Utilities Access
Act 2010

The National Code of Practice for Utility Operators’ Access to Transport Corridors
(the Codeﬁl) provides a joint agreement on process for management of
utilities in the road corridor, including labelling provisions, depth
requirements and notifications.

Non legislative
measures

Relevant examples include:

o Excavation Safety Good Practice Guidelines62
e Guide for Safety with Underground Services

60 Note that there are changes to the definition of construction work in the Working at Height chapter of this RIS.

61 Available at: http://nzuag.org.nz/wp-content/uploads/2019/07/National-Code-approved-version-150719.pdf

62 pvailable at https://worksafegovt.nz/topic-and-industry/excavation/excavation-safety-gpa/
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Moving to more consistent and detailed requirements for the management of risks provides a
clear role for each party involved in excavation work, improving efficiency when the potential
for harm is spread over a number of downstream companies.

What is the policy problem or opportunity?

Harm caused by excavation and cave-ins

New Zealand has clear evidence of the scale of harm from excavations, with around 15
reported injuries per annum since 2008, including a total of 5 deaths from incidents involving
falls of ground.

Table 7.1: Number of excavation Work-Related Injuries by Severity and Year of Incident

Accident Year Fatal Severe Non-Severe Grand Total
2008 1 3 8 12
2009 1 2 10 13
2010 4 11 15
2011 1 3 11 15
2012 2 11 13
2013 1 9 10
2014 1 6 17 24
2015 2 10 12
2016 4 10 14
2017 13 13
2018 1 3 4 8
Total 5 32 124 161

Source: WorkSafe SWIFT

This table only counts those injuries directly linked to excavation work or cave-in. Other
serious injuries and fatalities associated with excavation work include falls, unsafe
atmospheres and injuries resulting from contact with underground services or machinery.
These are not classified as excavation injuries, and the text based analysis used to create
this dataset is not able to separately identify these incidents. For instance, we cannot
separate electrical injuries involving line strikes from any other electrical injuries. As a result,
our ability to detect the scale of electrocution injury from line strikes is limited.

While the categorisation is different in each country, both the UK and Australia have
comparable rates of fatal injuries from excavation work (Australia’s average of two fatalities
per annum from a slide or cave-in over 2014 — 2018, is similar on a per capita basis to New
Zealand'’s five fatalities over 11 years).

Reducing the level of harm, particularly the number of fatalities that result from ground
collapse or underground services strikes when carrying out excavation is a primary goal of
the regulatory reform.

Economic Disruption from Line Strikes

The other policy issue more broadly, that extends beyond the specific goals of the health and
safety focus of this reform, is the economic losses that result from disturbance of
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underground services or “line strikes”. These losses include both the direct cost of repair,
and, more substantially, the economic costs of disruptions to services.

Consultation feedback was that this is a significant issue, which is consistent with experience
in other countries.

In the UK, reports from the Utilities Strikes Avoidance Group® have reported around 1,500
lines strikes per annum over the last 5 years, based on survey responses from a range of
industry participants. Research from the UK®% indicates a range of direct repair costs, varying
by type of utility affected by the line strike. These included £400 for copper wire
telecommunications repair, £970 for electricity line repair, £485 for gas line repair, and
£2,800 for fibre-optic cable repair. A 2016 Report®®, based on the analysis of 16 case studies
estimated that the direct costs attributed to the repair of lines are significantly lower than the
total social costs, with a 1:29 ratio of direct costs of repair (ie, fixing the underground pipe or
cable) to the total social costs, including the additional noise, nuisance and disruption to
business.

Based on the lower bound of line strikes in New Zealand based on NZUAG reporting of
13,572 line strikes in New Zealand, we estimate direct costs of repair to be between $10
million and $76 million annually (with the range of direct costs in the UK), with indirect costs
based on case studies making this significantly higher. In addition there are notable
instances of damage to underground services having extensive impacts, for example, the
damage by an excavator to the Auckland fuel supply pipeline which led to its closure for 10
days in September 2017.

It is common practice for companies to check for underground services. However this is not
universal, and line strikes occur frequently. Costs resulting from any line strikes will partially
fall on companies who are not involved in the incident. The fact that this cost falls outside the
companies directly involved in excavation work causes economic inefficiency, through
companies not accounting for the full economic costs of not sufficiently checking to avoid
harm. For efficiency reasons, regulation is appropriate to encourage companies to internalise
these costs.

What do stakeholders think about the problem?

Submitters included a number from construction and utility companies who carry out
excavation work. Some of these companies, along with local authorities, own a number of
underground assets and are interested in ensuring utilities are not damaged in excavations.

Submitters indicated that there are inconsistencies of practice in carrying out excavation
work, and not all work follows best practice. Feedback also noted that the existing
requirements for excavations deeper than 1.5m do not reflect that there is risk from all work
in excavations, including comments such as:

“In some conditions and situations shoring and fencing will be required at depths less
than the current thresholds.”

63 https://www.utilitystrikeavoidancegroup.org/strike-damages-report.html

64 Causes, impacts and costs of strikes on buried utility assets

65 Cost estimation of utility strikes: towards proactive management of street works
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This was one of a number of comments that reflected that current regulations do not support
appropriately managing risks in all cases, with the 1.5m threshold acting to discourage a risk-
based approach as work up to a depth of 1.5 metres does not carry specific requirements.
Submitters noted that work in excavations with a depth of less than 1.5m can still be risky,
with injuries possible in shallower excavations, particularly when any workers required to be
in a trench are not able to work in a standing position.

This raises the question of whether the threshold provides a useful demarcation in all cases,
and also whether the level of risk for excavations at a depth greater than 1.5m depth justifies
mandatory controls in all cases.

Regarding the risk of line strikes, there was general agreement that this is a problem, with
economic harm downstream as a result of strikes.

Option identification

What options are available to address the problem?

Excavation practice is currently subject to a series of regulations that require specific controls
at a depth of 1.5 metres, relating to providing shoring (ie, controls to prevent an excavation
from collapsing), fencing requirements to prevent access, and requirements to notify
WorkSafe, given this is dangerous work.

This depth threshold is based on a height where a failure of the excavation structure would
collapse onto the chest cavity of a person within the excavation. This 1.5 metre depth
threshold has a number of existing conditions where the shoring requirements are not
needed, as the ground is safe — such as if the ground has been cut to a safe slope, where
the angle of the excavation means that it will not collapse onto a person.

There are three primary areas of change in the proposals put forward in the consultation
document. The proposals are comprised of requirements placed through regulations,
appropriate to the conclusions of the Independent Taskforce that a series of specific
requirements are needed to complement the general duties in the HSW Act. The proposals
recognise that with excavations, the existing obligations and guidance in place work well for
most parties. The changes proposed are refinements that strengthen protections at shallow
depths, refinements to existing requirements, and a new duty in regulations to check for
underground services.

1. Arequirement to follow the Prescribed Risk Management Process (PRMP) for all
excavation work, including trenches.

e This will require all excavations regardless of depth to apply the PRMP. This
is consistent with the Australian Model Regulations.

2. Refining the existing thresholds for mandatory controls of shoring, fencing, and
notification of excavations in construction work at depths exceeding 1.5 metres.

¢ One proposed change related to who should be able to determine whether the
sides of an excavation are safe (given the nature of the ground conditions and
the angle of the face) and thus do not need to be shored. There is currently no
requirement on the skills and qualifications of who can make this decision.
Reflecting the variety of ground conditions, and limited number of
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geotechnical engineers, we recommend a competent person be the
requirement. Recent guidance developed alongside industry outlines
competence requirements based on ground conditions and depth that allow
flexibility in approach.

e The consultation document also queried whether requiring the PRMP for all
excavation work would reduce the need for the explicit controls at 1.5m.

3. Create an explicit duty to identify underground services before excavating.

This is a new requirement, responding to international evidence on the level of
harm and a range of analysis of the net benefits of checking for services, given
the costs of inspection and the levels of reduced economic harm.

These proposals reflected a combination of existing industry practice, and the current
guidance (such as WorkSafe’'s Excavation Safety Good Practice Guide and the Guide for
Safety with Underground Services). These best practice guides, while not a requirement,
were developed recently alongside industry and are often, though not universally, followed.
We consider that any new regulations should reflect the good practice to minimise the extent
of disruption of businesses and not force any changes to practice where this would not have
a safety benefit. More detailed analysis follows in the table below.
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Recommended proposals and how they have been informed by consultation feedback — Summary overview

Title and description

What submitters said

MBIE position

Excavations 1: Requiring the PRMP for work in all
excavations.

This is a new obligation. The PRMP is required for
some aspects involved in excavation work, such as
the requirements for managing risks for objects that
may fall — a risk that occurs when workers are in
excavations.

Submitters widely supported regulations moving to a
risk-management based approach in line with the
PRMP, or the Australian Model Regulation
processes for carrying out all excavation work,
regardless of depth.

Comments reflected that there is currently a lack of
protections for excavations of less than 1.5m and
this universal obligation will help to address this lack
of obligations for shallower excavations.

Require the PRMP in all workplaces carrying
out excavation work.

This is consistent with providing similar
protections when there is a similar level of risk,
and provides consistency with the Australian
Model Regulations.

This requires a more detailed process for
depths less than 1.5 metres, aligning with
industry practice.
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Title and description

What submitters said

MBIE position

Excavations 2: Refining current 1.5 metre mandatory
thresholds

Existing regulations set 1.5 metres as the threshold for
shoring, notification and fencing requirements, and is the
depth threshold for high risk construction work in the
Australian Model Regulations (AMR).

We sought views on if these explicit thresholds should be
maintained, amended or removed in the presence of the
PRMP.

If retained, we sought views on whether the existing
exceptions in place in the current regulations that allow for
cases where shoring, fencing and notifications are not
required are sufficiently clear, and who should be able to
determine whether the faces of an excavation are stable,
and do not need to be shored, given the structure of the
ground is currently not clearly defined.

Most respondents supported retaining the
existing 1.5 metre depth threshold in guidance for
each area where a threshold would apply ie.
notifying WorkSafe, shoring an excavation, and
fencing around an excavation. Those who felt the
current requirement should be removed pointed
to the PRMP, if required, being sufficient. Most
submitters supported controls at depth thresholds
applying to all excavations, not just trenches.

Some submitters noted that with the hilly nature
of existing and possible new developments,
cutting deeply in to the side of a hill should also
be considered an excavation, and risks should be
managed in a similar manner.

The majority of submitters supported that the
determination of whether the faces of a trench are
“of proven good standing” should be prescribed in
more detail, with a competent person and / or an
engineer the most common responses.

The existing guidance of a competent person,
with tiered recognition of competence based on
complexity of work was recognised as being of
high quality, and was suggested as the basis for
a tiered classification system for competence.

Submitters almost universally indicated that the
current shoring requirements are sufficient.

Retain the 1.5 metre threshold.

The current explicit requirements putin place
a burden of proof for those PCBUs
responsible for excavation work so that if
there is not shoring in place, in particular
circumstances, this can be easily ruled as
insufficient.

The 1.5 metre requirements sets a clear
obligation at a depth where a collapse has
more severe consequences, rather than a
judgement call on what is reasonably
practicable. For this reason, we recommend
that this is retained.

For consistency with existing guidance and
regulations 1.5 metres has been chosen as a
continuing threshold for each of fencing,
shoring and notifying WorkSafe.
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Title and description

What submitters said

MBIE position

Excavations 3: Require an explicit duty to check
for underground services

Require an explicit duty to check for underground
services.

The consultation reflected that there are substantial
risks from ground strikes, and sought views on if
and how such a duty should be carried out.

The discussion document was non-committal on the
form this should take, though noted the AMR
requirements, whereby the PCBU with
management or control of the workplace must take
all reasonable steps to obtain current underground
services information before directing or allowing
excavation to commence.

This could be in a range of formats (such as
checking through the use of underground radar,
proof of a check of records, require documentation
that a check has been carried out) and could fall
onto a number of participants in excavation work,
from the land owner, to the PCBU in charge of the
site, to the worker physically carrying out the work,
or some combination of overlapping responsibilities.

Submitters almost universally agreed with the
proposal to create an explicit duty to identify
underground services, with most of the submitters
considering this should be the responsibility of the
Person Conducting a Business or Undertaking
(PCBU) with site control.

There was debate in submissions between this
being the responsibility of the PCBU in charge of the
excavation work, or in charge of the workplace. In
addition to the PCBU duties above, some submitters
suggested further duties, with utility asset and land
owners also responsible for ensuring there was
information available to be checked. Others
suggested overlapping responsibilities between the
PCBU with control of the workplace, as well as the
PCBU with responsibility for the excavation work, or,
as WorkSafe indicated, on the worker carrying out
the excavation work.

Stakeholders indicated that the current practice with
excavation work is that the PCBU with management
or control of the workplace carries out a check for
services through a combination of using third party
sources of plans (eg the beforeUdig process, in
which a commercial provider provides information
on utilities) and with the use of scanning devices.
Submitters suggested that this duty could take the
form of requiring PCBUs to have documentation that
indicated how they had identified underground
services. Existing guidance (such as the WorkSafe

Introduce an explicit duty on the PCBU with
site control to do what is reasonably
practicable to check for underground
services and provide information to other
PCBUs involved in the work.

The PCBU must then provide the information to
any person they engage to carry out the
excavation work and make the information
available for inspection until the completion of the
work, or, if there is a notifiable incident in
connection with the work, for two years after the
incident.

This is similar to the Australian Model Regulation
(AMR) included in the discussion document. This
would support existing good practice, without
introducing undue burden or an alternative
process with limited health and safety benefits.

This provides a concrete and explicit requirement
that reinforces the primary duty of care in the
HSW Act, with the PCBU with most control being
responsible for ensuring that surveying activity is
carried out. This should contribute to one
complete, consistent set of information for each
site.

We expect that this will slightly raise costs for
PCBUs responsible, as they will directly pay the
capital or rental costs of ground penetrating radar
equipment. These are available commercially for
rent at around $400 per day for large ground
penetrating radar (GPR), and $150 for smaller,
handheld items. The range of options for GPR is
increasing over time, and the price decreasing.
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Excavation Safety Good Practice Guide, and the | However, this will be recouped with the savings
Guide for Safety with Underground Services) was of repairs and down time for service strikes.
suggested as a useful base for how this duty should | We expect that the PCBUs will be able to come
be carried out. to the efficient arrangement of sharing complete
information with all PCBUs downstream, or
subcontractors on the site, so that one set of
information is used. This can be encouraged
through guidance.

The consultation process included the view that
practice in complying with the Code is inconsistent,
and that as a result, relying on plans alone does not
provide sufficient clarity and operators need to
check for services on site. There are concerns about
legacy underground services, which are hard to
identify.
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Impact analysis

The changes we are making are largely reinforcing and clarifying existing obligations (in the case of the PRMP and the alterations to existing
requirements to appropriately bench, batter or shore the sides of an excavation and fence of areas), or require a step to be followed that is
consistent with best practice guidance and industry practice (an explicit duty to check for underground services). The table below provides
MBIE’s more detailed assessment of impacts.

No action

Effective Proportionate Clear Cost effective Flexible and Overall assessment
durable
0 0 0 0 0 0

An average of one
fatality every two years,
and 15 injuries per year

indicate relatively low
harm relative to other
areas of reform. This is
through common, but
not universally good
practice in excavation
work.

High numbers of line
strikes indicates a
problem with checking
for services. Unidentified
number of electrocution
injuries as a result.

Current requirements
set out in the HSE
Regulations 1995 —
provide only partial

coverage of common
risks, relying on the
primary duty of care

obligations in the HSW
Act, with no more
stringent requirements

at depths less than 1.5

metres where harm can
still occur.

Current requirements
allow any person, with
unspecified level of
competence, to
determine ground is “of
good standing” and does
not need to be shored.

Current regulations
provide insufficient
clarity for duty holders
on the expected means
of compliance with HSW
Act duties.

There is a lack of clarity
regarding who is
responsible for the
identification of
underground services.

Costs from failure to
check for underground
services fall on
businesses and workers,
but also unregulated
parties. International
evidence indicates a
high level of
downstream economic
costs as a result of
service disruptions.

Regulations impose a
strict limit at a depth of
1.5 metres, though no
requirements at lesser
depths.

Current regulations
could continue though
harm and economic
costs on unregulated

parties would continue.

Lack of proportionality in
regulations, with
requirements only for
excavations deeper that
1.5 metres, but
uncertainty for
businesses in
determining whether or
not they apply.

Processes essential for
safe practice are not
always carried out.
Clarifying that these are
requirements and who
the costs fall on
decreases uncertainty in
process.
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Flexible and

Work

Effective Proportionate Clear Cost effective durable Overall assessment
+ ++ + + ++ ++
=
,g Relies on a Reduces the Implements a Requires what is Will operate as an Reinforces HSW Act
g common threshold of current recognised process “reasonably enabling provision, duties by providing
S structured mandatory system, which gives practicable” and which specifies the additional specificity of
X
o process to set supporting risk additional commensurate to end not the means. process for risk
© consistent based approach. prominence to the level of risk. management.
ke expectations for Directs a PCBU’s common risks. Methods of
— % PCBUs and attention to those documenting
- 2 Provides the highest level of not set by the
§ ; additional protections, given requirements,
0 o specificity to the risk of harm. allowing for
o support the businesses to
8 of risk approach.
‘; management
c embodied by the
S
‘5 HSW Act.
o
(&)
14
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collapse.

Excavations 2
Clarifications to mandatory controls for excavations at 1.5m depth.

person” requirement
allocates expertise
where most needed.

obligations where
the face is safe, will
reduce compliance
costs and allow
alternative measures
to manage risk,
though reduce
certainty.

requirements in line
with industry
practice, though
may increase costs
for some PCBUs.

Tiered threshold of
competent person
reduces cost for
relatively low risk
excavation where
geotechnical
engineers would
not add significant
value.

Effective Proportionate Clear Cost effective Flexible and durable Overall assessment
++ + + + ++ ++
Provides Reflects that risk Explicit depth Consistent with Consistent with Reinforces HSW Act
additional increases where a thresholds provide depth threshold current good duties by providing
specificity to person would be clarity of under current practice, the AMR, more specificity in risk
require controls at | engulfed / entrapped requirements for practice and and guidance. management for
adepth ata by a collapse, with highest risk regulations, Requirements on a | common critical risks, in
height where a increased excavations. minimising training competent person a way that is
body would be proportionate . : costs. are not so strict as to | proportionate, durable
Exceptions, as in .. . .
engulfed should control. . limit activity. and flexible.
. _ current regulations Increased
an excavation Tiered “competent that reduce competency
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Effective Proportionate Clear Cost effective Flexible and durable Overall assessment
++ ++ ++ + ++ ++
o} Explicit Places legal Provides Clear obligation | No obligation to use any Use relies on effective
% requirement on incidence on certainty on who on one party, particular service or communication through
= the party with one party with is responsible with no method. Allows contracting chain and
g control to check. clear for checking for duplication of enduring ability to meet | communication between PCBUs,
S E’ Should responsibility, services, costs. obligations as so that workers have, and use on
& ‘§ sufficiently allocates improving Placing technology and / or site knowledge to reduce injury
™ = collect and responsibility to certainty. requirement on publicly available and line strike damage. This is
US) ﬁ 3 disseminate the party best PCBU with site records of existing consistent with obligations in the
E i g information, able to carry out control ser:\;ices ev((j)lve, Wit(fj] a Act.
Y— . .
g é “ relyllng.] on activity. remlforces sb:ntomclz;as ;ec;)r: ds May achieve superior safety with
a = 9 existing existing enlcog . 'np brette overlapping duties (eg, on land
% g obligations b(’jh_""V_'O_va i ;jc; kgl gin b ' owner, other contractors,
5o under the HSW minimising ecicr)1d ;ep n?j y workers), though this could bring
= Act to share transition cost. ustry a in uncertainty on who carries out
= for PCBUs to parties to reduce costs.
(]
15 co-operate.
Key:
++ much better than doing nothing/the status quo
+ better than doing nothing/the status quo
0 about the same as doing nothing/the status quo

- worse than doing nothing/the status quo

-- much worse than doing nothing/the status quo

204
Impact Statement: Health and Safety at Work regulatory reform: Protecting people working with plant, structures, and doing hazardous work



Summary of conclusions: Excavations

Key conclusions from this chapter are summarised below.

Excavations vary from small-scale trenching or site work to deeper pits and shafts, and all excavations
present risks to workers and others. Ground collapse is the obvious risk in deeper excavations, but
collapse in shallower trenching can still cause injuries, though these are less likely to result in a fatality.
Other risks include objects falling on workers from above, falls into excavations, hazardous
atmospheres, contact with underground services (with associated electrocution risk and economic
disruption from line strikes), and flooding.

Currently, requirements set through the Health and Safety in Employment Regulations 1995 provide the
basis for excavation work, covering excavations in construction work, where the excavation work is at
1.5 metres or more of depth, with:

e requirements to shore an excavation
e circumstances where the shoring need be carried out (eg, where the face is cut to a safe slope)
e requirements for fencing off an excavation, and notifying WorkSafe of an excavation.

In addition, the National Code of Practice for Utility Operators’ Access to Transport Corridors sets out
an agreement on practice for excavation in the road corridor, including requirements on the depth that
cables should be buried at, and marking of services, whilst a good practice guide sets out recommended
processes, including following the prescribed risk management process and checking for underground
services (ie electrical cables, gas lines).

MBIE’s recommendation is that the current requirements are refined and extended, incorporating
elements of existing good practice guidance, with new requirements to:
e Apply the Prescribed Risk Management Process to all excavation work,
e Require a competent person to determine whether the faces of an excavation are of good
standing, and do not need to be shored,
e Check for underground services before excavation work commences.

While non-regulatory measures will have an important supporting role, MBIE has discounted these as
an alternative course of action, as guidance already exists and has been insufficient to resolve issues
in bringing every firm up to standard.

MBIE considers that:
e The changes proposed offer the best means of effectively reducing harm, consistent with good
practice, without imposing undue costs.
e The changes are economically efficient, as they reduce externalities resulting from line strikes
to parties who are not regulated, via ensuring that services are identified in advance.
e The changes proposed are durable, with a process to be followed rather than a prescribed tool
or method, allowing regulations to be durable as technology improves.

Stakeholders were generally supportive of the proposals, welcoming the clarity that they would bring.
Transitional arrangements are to be determined.
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Chapter 8: Conclusions

In this chapter we provide a summary of our analysis and overall conclusions. Individual
chapters of this RIA should be referred to for further supporting details.

MBIE is pursuing reform to address central causes of harm

Improvements to regulations for working with plant, structures, at height and on excavations
are being sought due to their pervasive role in New Zealand’'s workplaces and scale of
associated harm. These activities are a factor in 79 percent of work-related fatalities (652
deaths between 2008 and 2019) and are areas MBIE has concluded warrant better
protections for workers and others.

Better risk management is required

MBIE has determined from our regulatory review that risk management is not always
properly carried out, resulting in workers and others being persistently exposed to avoidable
risks. While it is apparent there are variations in practices across businesses, consultation
responses confirm that best practice risk management is not consistently adopted. This is
resulting in entrenched unsafe practices (such as inadequate guarding, and unsafe
modifications of machinery and other types of plant) and continuing high rates of work-
related harm.

Related secondary issues identified in consultation with stakeholders are that:

e There is insufficient consideration of the full range of work-related risks from plant,
across its full life cycle (from purchase to disposal), and at the design, manufacturing,
importing stage

e There are specific risks from plant (such as collisions) that are persistently not being
well managed and cause significant harm

e There are large volumes of poor quality plant being imported without sufficient
transparency over its safety

o Improved clarity and consistency of expectations is heeded due to regulatory
changes (eg the removal of the Machinery Act 1950) and the emergence of newer
types of plant (eg elevating work platforms, as a new form of high-risk plant).

Risk management is core to the outcomes the HSW Act requires of duty holders, who in turn
require adequate clarity on how to meet their obligations.

MBIE’s view is that better regulations are needed for this to happen

Current regulations are outdated and have a number of gaps that need to be corrected.
These regulations have not kept pace with the types of plant that are now in wide use (eg
guad bikes and telehandlers), do not always align with accepted industry practices (eg in
classes of scaffolding licensing awarded), and address only selected risks from plant. As a
result, requirements the regulations set are not clear, consistent, or equitable for businesses
and workers. Australia and the UK — as countries with much lower incidence of workplace
harm (where fatalities are a half and a quarter of those in NZ, respectively) — have much
more comprehensive regulations that provide more extensive coverage of the risks from
plant.
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Work-related harm continues to be high under current regulations and MBIE’s assessment is
that non-regulatory options (like increased guidance, or other forms of support for
businesses) do not offer a suitable alternative. WorkSafe already supports businesses
through a variety of interventions such as guidance, collaborative industry partnerships, and
subsidy schemes exist (through ACC). Due to the ubiquitous nature of plant, both more
widely spread and more intensive measures would need to be targeted due to the high costs
of doing otherwise. Without regulatory change, workers and businesses will continue to face
diminished clarity and unequal rules. New Zealand’s work-related harm is anticipated to
remain at comparatively similar levels if existing regulations remain.

Health and safety legislation has undergone significant modernisation and change recently.
Unlike the prescriptive rules of the past, the HSW Act sets general duties that are
performance-based. The compliance pathways for meeting these duties are not always
clear, given the gaps that existing regulations — made under previous laws — contain.
Because of this lack of clarity, workers and businesses are not well supported to comply and
there will be weaknesses in how risks are managed and both non-conformance, and very
conservative approaches can occur.

These proposed reforms further implement recommendations from the Royal Commission
and Independent Taskforce in response to the Pike River Coal Mine tragedy.

Recommended reforms
In assessing potential improvements, we have adopted as a specific objective:

to reduce New Zealand'’s high rates of work-related fatality and injury from working with plant,
structures, at height and on excavations, and to reduce the harm to workers and the associated
economic burden to New Zealand.

We recommend a package of regulatory changes to achieve this objective, based on
Australian Model Regulations. We have adopted the Australian Model Regulations as a
starting point because they are well tested, address common practices and problems, and
are compatible with the HSW Act (which is based on Australian Model Law). By aligning with
Australian Model Regulations, we can also draw from Australian case law developments and
re-orient our rules to be closer to those of an economy with much lower work-related harm.

As with the Australian Model Regulations, the requirements recommended for introduction
are proportionate, involving a layered series of protections, the highest of which are reserved
for plant with the greatest risks (such as high pressure boilers, and tower cranes). As
illustrated in figure 4, these protections build from the general duties of the HSW Act, and in
general terms will require businesses to:

e provide and maintain safe workplace plant and structures, with central registration of
designs and individual items of plant, and accredited inspection regimes for the
highest risk plant such as amusement devices, pressure equipment, cranes and
passenger ropeways

e ensure the safety of operators and passengers on mobile plant such as forklifts,
through the adoption of appropriate safety devices and safe operating methods

207
Impact Statement: Health and Safety at Work regulatory reform: Protecting people working with plant,
structures, and doing hazardous work



e design, manufacture, import, or supply plant and structures that are safe for use in
New Zealand workplaces, supporting PCBUs to comply with the existing duties in the
HSW Act, by providing requested additional detail about how to comply

e ensure safe working at height and on excavations by providing a clear process to
manage risk, using appropriate levels of controls for the risk of the work undertaken,
with clearer and explicit controls to eliminate risk (eg mandatory check for
underground services in excavations).

Figure 16 outlines this proportionate layering of controls for plant and structures according to
risk.

Figure 16: How the proposed changes layer controls to manage risks

Existing primary Proposed regulations that will layer additional controls according to risk
duties in the HSW
Actapplytoall |
plant and Regulatory
structures controls that will The higher the risk of the
A apply to all plant [~ plant or structure, the
et Redlis and structures == more layers of controls
and safety of Additional that apply
workers and * Obligations on controls that will |  Additional
st e s apply to specific | | controls that wil
at risk (s36) e r plﬂt wn_th apply to high risk
*  Provide and suppliers of plant specific risks plant
maintain safe and structures .
plant and * Egprotections for ¢ Design register
structures (s36) * Obligations on izl
installers{ passengers, safe . Extra duties on
& B commissioners/ Pttt designers,
ensure the safe constructors of methods manufacturers,
use, handling, plant and . suppliers, and
and storage of structures ¢ Egmobile pFant, importers
plant and lasers, fgrkl\fts,
structures {s36) * Obligations on scaffolding etc *  Egvehicle hoists,
businesses that | | scaffolding
* Businesses that manage plant, eg componentry
control plant adequate Fewer controls means for example:
must ensure it is guarding and = ®  General duties
without risks to safety features | s Performance or outcome-based
health and safety regulations
(s37) More controls means for example:
* Authorisations eg permit, register
® Mandatory controls in regulations
®  Sometimes prescriptive

< LOWER RISK HIGHER RISK i

FEWER CONTROLS MORE CONTROLS

The package of changes recommended largely replace and modernise existing controls, or
implement incremental change. Only a small proportion are wholly new, moderating overall
costs as a result. MBIE’'s recommended requirements incorporate a number of adjustments
from Australian Model Regulations that we have made in response to stakeholder feedback.
These adjustments have been adopted to overcome practical challenges, improve cost
effectiveness, and to retain what is working well currently (particularly with the regulation of
high-risk plant).

The full set of specific requirements proposed for introduction is described in detail below
and Appendix 3 in summary form.
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General plant (Chapter 2)

What we Recommended proposals What this means in practice

want to

achieve

Appropriate * Requiring PCBUs to ensure appropriate guarding is used, as determined against a hierarchy of guarding | Mandatory layered processes for
arding is measures — from permanently fixed barriers to interlocked guarding and presence-sensing safeguarding. determini iat di

guarding 1 [A refined variant of consultation proposals, incorporating a revised hierarchy of guarding etermining ap'propr.|a € guar Ing

used that conform with prior Machinery

measures].

e Requiring the PCBU to ensure:

0 guarding is solidly constructed, bypassing is as difficult as is reasonably practicable, does not create a
risk in itself, and is properly maintained.

o that hot and cold parts of the plant are guarded or insulated, so far as is reasonably practicable.

that guarding will control risks from broken or ejected parts and work pieces.

0 guarding is of a kind that can be removed to allow maintenance and cleaning at any time that the plant
is not in normal operation, and if it is removed it cannot be restarted unless the guarding is replaced

o if the need for operation of plant during maintenance or cleaning cannot be eliminated, operational
controls permit operation only during cleaning or maintenance, by authorised persons, and in such a
way that any risks can be eliminated or otherwise minimised.

o

e Requiring PCBUSs keep records (and make these available for inspection purposes) of safety integrity
tests for presence-sensing safe guarding systems, and inspections, maintenance, commissioning,
decommissioning, dismantling and alterations of the plant.

e Requiring PCBUs to ensure:

o plant with multiple emergency stops are the kind that prevent the plant from being restarted until the
emergency stop is reset

0 an emergency stop is clearly marked, essential features are coloured red, and cannot be adversely
affected by electrical or electronic malfunction

0 any operational controls are identified on the plant, appropriately located, and able to be locked off so
as to disconnect from all motive power

0 any warning devices are positioned on the plant to ensure they are most effective

o all reasonable steps are taken to ensure that safety features and warning devices are used in
accordance with instructions, information, and training provided.

Act requirements and AS/NZS
Standards.

Specific safety-by-design rules for
guarding and emergency stops, to
encourage increased ‘at source’
control measures.

Specific duties requiring that the
distinct risks of cleaning and
maintenance are managed in line
with specific guarding and
operational requirements.

Enduring records are kept of
practices carried out to ensure
presence-sensing safeguarding
systems are maintained in good
working order.
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What we

Recommended proposals

What this means in practice

want to
achieve
Better e Require PCBUs to ensure: Risks presented by plant are
management o The Prescribed Risk Management Process is applied to all health and safety risks from plant ;r:)eo?#tlgegfi?]gﬁf:anc?/r;?gter?rgggﬂss all
of the risks 0 A person who installs, assembles, constructs, commissions, or decommissions or dismantles is a broad-based control measures.
from plant competent person and is provided with the available information for eliminating or minimising risks to
throughout its health or safety The distinct risks of modifications
lifecycle o Installation, construction, commissioning, decommissioning or dismantling plant includes inspection and aging plant — as are prevalent
that ensure risks from the activities are monitored, so far as is reasonably practicable in New Zealand workplaces — are
. . X ) adequately addressed.

o Plant not being used does not create a risk to health and safety, so far as is reasonably practicable

0 Maintenance, inspection, and testing of the plant is carried out by a competent person.

0 Maintenance, inspection and testing of the plant is to be carried out with regard to the manufacturer’s

recommendations, so far as is reasonably practicable, or otherwise in accordance with the
recommendations of a competent person, so far as is reasonably practicable, or otherwise annually
inspected [A refined variant of the consultation proposal, that is intended to better
accommodate for circumstances where a manufacturer’s recommendations are deficient]

e Prohibit PCBUs:

(0]

(0]

from commissioning the plant unless the person has established that the plant, so far as is reasonably
practicable, is without risks to the health and safety of any person.

decommissioning or dismantling plant unless it can be carried out, so far as is reasonably practicable,
without risks to health and safety of any person.

e Require PCBUs to:

(0]

prevent alterations to or interference with the plant that are not authorised by the person responsible
for management or control of the plant

ensure, so far as is reasonably practicable, that plant is used only for the purposes for which it was
designed, unless the person has determined, in consultation with a competent person, the proposed
use does not increase risks to health and safety
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What we want
to achieve

Recommended proposals

What this means in practice

Better
management of
risks from plant
that lifts or
suspends loads

e For plant used for lifting or lowering or suspending loads, require PCBUSs to ensure:

(0]
(0]

(@]

the use of plant specifically designed for the purposes of lifting or suspending
if using specifically designed plant is not reasonably practicable:
= jts use does not pose increased risks to health or safety (relative to the risks that
specifically designed plant involve)
= the use of an attached workbox, if workers are being lifted or suspended, featuring
a safety harness and exit, with certain exclusions for tree lopping (see below for
fuller details).
the plant is used in accordance with its design capabilities, including through the use of
suitable lifting attachments and adherence to safe working limits
loads are not lifted over a person unless allowed for by its design
loads remain under control at all times
no load is lifted simultaneously by more than one item of plant unless permitted by the rated
capacity of the plant.

e Certain exclusions will apply in the case of plant used for the purposes of stunt work, acrobatics,
and theatrical performance. For requirements regarding the use of work boxes, the provisions
will in certain circumstances allow for an alternative approaches to be adopted for tree lopping.
The instances where this will be permitted are where:

o

crane and safety harnesses are able to be confirmed through risk assessment as providing a
safer alternative

the relevant person is competent in using a harness

the crane features safety mechanisms to prevent inadvertent falling while attached to the
crane

the worker is in visual, audio or radio contact with the crane operator

‘At source’ control measures are
encouraged, by the preferential standing
the requirements place on ‘safety-by-
design’ measures.

Alternative means of compliance will be
allowed for in certain circumstances (such
as tree lopping, and theatrical
performances), to ensure proportionality is
achieved.
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What we want

Recommended proposals

What this means in practice

to achieve

The risks of e Require PCBUs to ensure laser equipment: Introduces a new duty requiring the
lasers are o0 intended for use on plant is designed, constructed and installed so as to prevent accidental specific and distinct risks of lasers to be
effectively irradiation catered for in plant design, and its
managed 0 on plantis protected so the operator or any other person is not exposed to direct radiation, operation. In doing so, sets a baseline for

radiation from reflection or diffusion or secondary radiation

e Require PCBUs to ensure visual equipment used for observation or adjustment of laser
equipment on plant does not create a risk to health or safety from laser rays

e Require PCBUSs to ensure operators of laser equipment are trained in the proper operation of
the equipment.

[A refined variant of consultation proposals, which discounts usage prohibitions for specified
classes of lasers]

safety ahead of expected future growth in
uptake.
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Mobile plant (Chapter 3)

What we want | Recommended proposals What this means in

to achieve practice

Key risks of e Require PCBUs to ensure the PRMP is applied to specific risks from mobile plant (ie overturning, falling Introduces consistent,
mobile plant are objects, being thrown from the plant, mechanical failure of pressurised elements, and collisions) proportionate rules for
effectively . ) . ) o addressing prevalent causes
managed e Require PCBUSs to ensure, so far as is reasonably practicable, that a suitable combination of “operator of harm, with current wide-

protective devices” is provided, maintained and used

e Requiring PCBUs to ensure, so far as is reasonably practicable, collision risks are managed through:
0 An adequate field of vision and the provision of appropriate visual aid devices, and

0 The use of suitable warning devices, such as warning lights and / or alarms [A refined variant of
consultation proposals which discounts an express prohibition on collisions]

e Requiring PCBUSs to ensure that no passengers ride on mobile plant unless the passenger is provided with
protections at least as high as those of the operator [A refined variant of consultation proposals that
does not preclude greater protections for passengers, and discounts express passenger bans on
plant not intended for that use]

ranging exemptions removed
to address anomalies with
general HSW Act duties.

Sets adaptable requirements,
with a low level of
prescription, informed by
individual workplace risk
assessments.

The heightened
risks of forklifts
are better
managed

e Requiring PCBUSs to ensure forklifts have lifting attachments suitable for the load

e Requiring PCBUSs to ensure the operation of a forklift in a manner that ensures the risks that arise from
systems of work and the environment for use are eliminated, so far as is reasonably practicable, or otherwise
minimised.

[A refined variant of consultation proposals that discounts certain duplicate aspects of Australian Model

Regulations66]

Introduces a set of balanced
requirements, encompassing
operational and safety-by-
design elements, that
responds to high levels of
observable harm.

66 | particular requiring PCBUSs to ensure that the forklift is not used to carry passengers unless it is designed to carry a seated passenger and the passenger seat is fitted
with suitable seat restraints and located within the zone of protection provided by any operator protective device.
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Upstream duties (Chapter 4)

What we want to achieve

Recommended proposals

What this means in practice

Ensure that adequate information is
shared between PCBUSs, and the
information is acted on.

Improve the understanding of upstream
duties by PCBUs.

Ensure that alterations do not create
risks to health and safety.

Improve the quality of imported plant.

Require a designer to provide a manufacturer
with specified information about the design of
the plant, and require a manufacturer to take

reasonable steps obtain that information from
the designer

Require an importer and a supplier to take all
reasonable steps to obtain the information from
the designer

Require manufacturers and importers to ensure
plant is manufactured, inspected and tested in
accordance with the information provided by the
designer

Require PCBUSs requesting or ordering new
designs of plant to provide designers with
information about reasonably foreseeable risks
and hazards at the workplace where the plant
will be used or that could arise from the intended
use of the plant [an addition to the AMR]

This introduces processes for upstream PCBUSs to share
information with other duty holders, and describes the type of
information that must be shared.

The requirements are across the range of upstream duty holders
and are complementary — where the designer is required to provide
information to the manufacturer, the manufacturer is required to
seek that same information from the designer.

It applies where plant is designed and manufactured outside New
Zealand, by requiring the importer or supplier to take all reasonable
steps to obtain information equivalent to what would be provided
should the plant have been designed and manufactured in New
Zealand. ‘A The reasonable steps to be taken will depend on the
circumstances.

This will help to improve the quality of plant, including imported
plant.

Ensure that adequate information is
shared between PCBUSs, and the
information is acted on.

Improve the understanding of upstream
duties by PCBUs.

Improve the quality of imported plant.

Require designers, manufacturers and importers
to take action to eliminate, or, where elimination
is not possible, minimise, hazards that are
identified as part of their role, and to consult with
the designer where possible

This introduces processes for upstream PCBUSs to identify and
resolve hazards during manufacture, or import. It also includes
processes for duty holders to work with other duty holders to
address hazards. This will work with the provisions in the general
plant chapter to improve the quality of plant, including imported
plant.
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What we want to achieve

Recommended proposals

What this means in practice

Improve the quality of
secondhand plant.

e Require suppliers of secondhand plant to, so far as is
reasonably practicable, identify faults in the plant and to give
that information in writing to the person being supplied the
plant. Note that this will not apply to suppliers of secondhand
plant being sold ‘as is’ because this is excluded from the
section 42 duty on suppliers in the HSW Act [a necessary
modification to the AMR, given how the HSW Act differs
from the Model Law]

This will create a process for PCBUSs to share information, and
mean that the person purchasing secondhand plant for use in a
workplace will either:

- know about the faults in the plant because they have been

given that information by the supplier, or

- know that they must seek that information themselves,

because they have not been provided that information by the
supplier (where the plant has been sold ‘as is’).

Ensure that safety features
are designed appropriately.

o Where safety features (specifically guarding, operational
controls, emergency stops and warning devices) are
included as a control mechanism on plant, require designers
and manufacturers to meet minimum standards for these
safety features

This requirement will complement and support the requirement
in the general plant chapter for plant to have these safety critical
features, by setting minimum standards that the designer and
manufacturer must meet.

Requiring these features to be included at the design stage,
means that PCBUs who purchase the plant for use in their
business do not have to retrofit safety features (which is often
more expensive and less effective).

Improve the understanding of
PCBUSs of how to fulfil their
duties in relation to
structures, by providing
processes to follow.

e Require installers / constructors / commissioners of
structures not covered by the Building Act to have regard to
information provided by upstream PCBUs or the instructions
provided by a competent person

e Require PCBUSs requesting or ordering new designs of
structures not covered by the Building Act to provide
designers with information about risks and hazards at the
workplace where the structure will be used, or that could
arise from the intended end use of the structure [an addition
to the AMR]

These requirements will make it clearer how upstream duty
holders can fulfil their duties in relation to structures by setting
out a process to share and use information. It responds to the
feedback from stakeholders that they are unsure how to fulfil
their duties in relation to structures.

215

Impact Statement: Health and Safety at Work regulatory reform: Protecting people working with plant, structures, and doing hazardous work




High risk plant (Chapter 5)

What we want to
achieve

Recommended proposals

What this means in practice

Addressing gaps in
coverage and
conformity with current
regulations

e Combine two sets of existing regulations
for consistent coverage and processes
and extend coverage to new types of
machinery

Consistent risk assessment, design verification, registration and inspection standards for
existing and new classes of equipment

Retain existing accreditation for inspection bodies and inspection personnel

Improve transparency
and consistency of
application of the
regulations, particularly
for serially produced
equipment

e Require registration of designs of certain
high-risk plant on a central register

A new duty on suppliers and PCBUs who manage or control a workplace to only supply
or use design registered plant of particular types

Requiring design verification by an independent design verifier approved by Engineering
NZ, or a recognised overseas body, or design registered in an Australian state

Including new classes of equipment for design registration only

Requiring design registration as a prerequisite for registration of new classes of items of
plant

Improve transparency
and consistency of
application of the
regulations, particularly
for serially produced
equipment

e Require registration and inspection of
specified items of plant

Duty on operators of specified types of plant to register each item and ensure it is
inspected as under current regulations

Requiring design registration as a prerequisite to item registration, or an overseas design
registration or verification process after consideration of seismic performance and other
relevant factors by an accredited CPEng

Including new classes of equipment for item registration
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What we want to
achieve

Recommended proposals

What this means in practice

Improve transparency
for system participants
and the regulator

e Recognising operators of large-scale
bespoke pressure equipment systems to
operate without central design or item
registration [a modification from the
consultation proposal, and an addition
to the AMR]

Allows regulator to access records and require reporting of content of records, as well as
notifiable incidents

Provides for auditing of compliance by accredited independent auditor.

Allows granting of recognition on a consistent and equitable basis and according to
criteria contained in regulations

Clarifying standards for
plant and structures,
and improving
consistency of
application of standards

e Requiring territorial authority permitting of
only higher-risk portable amusement
devices

Reduce the workload and costs of territorial authorities by limiting permits to temporary
rides with a risk rating of 3 or above (as determined under AS 3533 and included in the
certificate of registration for the amusement device)

Regulations to provide for Safe Working Instruments to be published by WorkSafe to aid
TAs in the application of the regulations in issuing permits and encourage consistent
practice.

Fees will be increased to allow cost recovery and ensure TAs are not discouraged from
maintaining the role.

Clarifying standards for
plant and structures,
and improving
consistency of
application of standards

e Retaining MEANZ operated certification
scheme for model engineering
amusement devices, with new audit
requirements

Improve audit standards and processes of MEANZ by requiring it to be accredited as an
inspection body under the regulations

MEANZ is able to authorise clubs to complete their own regular inspections and inspect
the equipment of club members and ensure that it is operated safely.
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Work at height (Chapter 6)

What we want to
achieve

Recommended proposals

What this means in practice

Improved safety when
working at height

Require the Prescribed Risk Management Process for all work at
height, in all industries.

The PRMP must be followed for all work at height, providing a clear
baseline process to support risk management.

Better protection for
work at height, in order
to reduce the level of
harm in construction
work

Require a mandatory hierarchy of controls to be followed for

work at height in construction work67.

Requires the provision of:

e a safe working platform (eg tubular scaffold or elevating work
platform etc.), or, if not reasonably practicable,

o fall prevention (eg edge protection, or railing on a sloping roof), or,
if not reasonably practicable,

o fall arrest (eg static line and harness, or nets).

Reduce
misunderstanding and
allow less expensive
control measures for
low risk work at height

Moving outside the hierarchy of controls in construction work in
specified circumstances, through applying ladder work rules.

Hierarchy in place clarifies that options beyond scaffolding can
be acceptable.

Where there are low risks, allowing some work from a ladder, outside
the hierarchy of controls in construction work.

Improve clarity and
coherence of
mandatory controls for
work at height,
including scaffolding
qualification

A single height threshold, based on the height of the working
platform, at which notification and licensing construction
requirements apply to scaffolding

Move to 4 levels (elementary, intermediate, advanced and
suspended) for erection of scaffolding, with an additional
inspection only certificate.

Shift from Certificate of Competence to High Risk Work
Licences.

The same height threshold applies to both regulatory requirements.

High Risk Work licences will replace existing certificates of competence,
and align with current industry practice and the Qualifications framework.

67 The definition of Construction work is being revised, to move in line with the Australian definition, removing cleaning and some electrical work.
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Excavations (Chapter 7)

What we want to achieve

Recommended proposals

What this means in practice

Improve safety when
working in excavations

Require the PRMP for all work in excavations.

The PRMP must be followed for all work in excavations, providing a
clear baseline process to support risk management.

Refining the existing
explicit thresholds for
mandatory controls of
shoring, fencing, and
notification at a depth of
1.5m.

Retain 1.5m explicit thresholds with exemptions

Require a competent person to determine whether the ground
is of good standing to meet exempted circumstances.

When an excavation is 1.5m in depth, PCBUs must shore the
excavation, fence, and notify WorkSafe, except for exempted
circumstances where the risk is not present as a result of the slope
and structure of the ground.

Reduce electrocution and
line strikes

Require the PCBU with site control to check for underground
services.

PCBU must use an appropriate method and have evidence of
knowledge of underground utilities before excavating.
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Application of the requirements

Generally we recommend these requirements are made to apply broadly and with limited
exceptions, as supported by the majority of submitters.

MBIE’s objectives, which has guided our selection of recommended options, is to set
requirements that are clear, effective, proportionate, flexible and durable, and that do not
impose unduly high costs. As innately flexible requirements, that primarily specify expected
outcomes or processes rather than prescriptive rules, MBIE'’s view is the requirements
should apply broadly to enable this aim to be met.

The limited circumstances where a different approach will be taken relate to:

¢ non-military aircraft, for which the regulations will only partially apply, on the basis of
the extensive protections that Civil Aviation Rules already provide

e vessels, for which the regulations will provide certain exclusions for vessels and
integral mechanical equipment subject to Maritime Rules, to avoid undue duplication

¢ lifting plant, for which proportionate rules will apply for tree-lopping, acrobatics, stunt
work, and theatrical performances

e manually-powered hand-held tools, which will be exempted from the requirements, to
ensure proportionality to the risk

e military aircraft, and Naval ships which will be subject to an alternative compliance
pathway, set by defence order.

In a number of instances, Land Transport Rules will take precedence in what they require for
mobile plant protections — to avoid unnecessary duplication or conflicting requirements.

The current exemptions for high-risk plant on ships and aircraft, including military ships and
aircraft, will continue to apply.

Process of consultation

Plant, structures, work at height and on excavations are relevant to almost all workers and
workplaces. An open and proactive process of consultation was carried out in recognition of
the widespread interest this ubiquity generated in the review, including MBIE-convened
workshops across different centres (Auckland, Wellington, Hamilton, Invercargill,
Christchurch, Ashburton, and Rotorua). Further sessions were also held by external
stakeholders, such as Scaffolding, Access and Rigging New Zealand (SARNZ) whose
submission was informed from a series of workshops and member surveys. MBIE's
consultation was advertised using a variety of different means, from social media through to
industry partner (eg Construction Health and Safety NZ (CHASNZ)) led processes.

Consultation was carried out in three stages: targeted stakeholder engagement to inform the
initial scoping of the review and the discussion document, followed by an extended period of
public consultation and stakeholder forums — held from July—October 2019, and further
additional targeted stakeholder sessions held to discuss specific points of detail raised in
submissions. MBIE also worked closely with WorkSafe as the primary regulator, to access
WorkSafe's specialist input and advice.
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The public consultation generated 172 written submissions representing a broad range of
interests and sectors. The submissions process in conjunction with the various dedicated
stakeholder sessions held ensured a good depth of stakeholder participation overall.

Stakeholder views

Consultation has shown a high level of support for the proposals for plant and structures, and
broad acceptance by stakeholders that the Australian Model Regulations offer the best
foundation for new regulations.

The additional clarity and detail provided by the proposals on the obligations of PCBUs
attracted broad support, across business and worker groups alike. Echoing this sentiment,
the NZCTU, for instance, fed back that:

Our submission is in support of a strong framework of regulation for plant, structures, and
working at heights...Our concern is that when health and safety practices are left to the industry
to develop in isolation from guiding regulation, then codes of practice and guidance will often
serve business interests over the health and safety of those in the system.

Submitters generally agreed that risk management practices are a central weakness, with
poor quality imported plant, deficient guarding, maintenance, and risk management a
particular focus of many submissions. An additional underlying theme confirmed through
submissions is the age of plant in New Zealand, and the importance of regular and thorough
inspection and maintenance to maintain safety. Most plant is sourced from overseas, and
often purchased secondhand and/or modified when installed in workplaces. There was
therefore strong support for retaining inspection practices and competencies under current
regulations and codes, while improving consistency and filling gaps in coverage (as enabled
by proposals pertaining to high-risk plant - discussed in chapter 5 and life-cycle risk
management requirements for general plant — discussed in chapter 2). There was also
strong support for new duties for upstream designers, manufacturers, importers and
suppliers of plant (discussed in chapter 4) — as a means of achieving better balance in the
way responsibilities are assigned across the supply chain and to aid early safety
interventions ‘at source’.

In response to the consultation proposals, submitters frequently commented that “we do this
anyway”, particularly from those with responsibility for high risk plant, indicating that costs
can be expected to be only marginal.

The consultation generated some mixed responses on selected matters, as discussed in the
table below:

Proposals disputed MBIE position

Adoption of mandatory requirements MBIE does not support further weakening of the
regime by changing to non-regulatory interventions,
due to the continuing high level of risks and harm.

Making processing and other ancillary MBIE supports the inclusion of machinery on vessels
machinery on vessels subject to general in requirements for guarding and related requirements,
machinery requirements unless covered to maintain equity by ensuring seagoing workers have
by more specific Maritime Rules the same protections as those on shore.

Discontinuing current exemptions from MBIE supports the removal of exemptions, to address
operator protective devices anomalies with general HSW Act duties and to ensure

consistency and equity for workers.
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Making operators of high risk large-scale MBIE supports exemptions from central registration
plant subject to central registration subject to an audit requirement, as a more
proportionate response.

Including steep-slope harvesting MBIE supports inclusion of these types of equipment
equipment as high risk plant that requires | in the regulations because it will provide the required
registration and inspection under the consistency in technical standards and inspection
regulations practices.

A number of submitters provided constructive, technical advice on how the regulations could
best cater to the specifics of different industries or classes of equipment. We will make use of
this advice at the drafting stage of formulating regulations.

Cost impacts

The preferred proposals have been chosen based on the criteria of reducing the level of
harm while taking into account good practice in industry, to ensure that any regulatory reform
is effective without placing undue cost burdens on businesses. From the Australian
experience, we are confident that the regulatory system we are working towards in these
reforms will lead to improved outcomes. We have a good evidence base, from detailed
WorkSafe reporting on the rate of work-related harm, broken down into categories by cause
of harm, which will assist us in determining the effectiveness of these proposals in reducing
harm over time.

We sought detailed cost information through the consultation. As the proposed reform
touches on a wide variety of plant, practices, industries and types of work where costs will
differ based on the businesses involved, it was important that submitters inform us of their
expected costs. In most cases, there was little detail provided on additional costs of the
proposals, as the companies submitting were often already following good practice
guidelines and in fulfilling their general duties under the Act, and protecting workers in a way
that is consistent with the proposed requirements. In other cases, submissions indicated that
there would be additional costs, though this would have a commensurate safety benefit, or
be balanced with savings of other costs. Precise, monetised costs on these changes were
generally not available. MBIE has carried out its own assessments of indicative costs where
possible to improve our understanding of impacts. In some cases, companies indicated that
proposals as consulted on would have had a large cost to their business, with no significant
benefit, as the new requirements would have duplicated existing processes. We have
adapted proposals to ensure that we are still achieving health and safety benefits without
imposing unreasonable costs, most notably with some high-risk plant through recognising
operators of large-scale bespoke pressure equipment.

Overall, we conclude while these proposals will impose modest costs on a range of
businesses, the costs are reasonable for the improvements in health and safety outcomes
that we expect.

Expected impacts on rates of harm

As the proposed regulations are based on Australia’'s model regulations, we have looked to
corresponding Australian rates of harm as a means of approximating — at an indicative level
— how rates of harm may evolve in New Zealand as a result of the reforms. Our projected
rates are based on average annual work-related fatalities and serious injuries in Australia for
the years 2016 to 2018. This aligns with the period in which the HSW Act has been in place.
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Plant and Structures Fatality and Serious Injury Projections

Sector New Zealand Projected new New Zealand Projected new
work-related rate (indicative) serious work- | rate (indicative)
fatalities per related

100,000 injuries®8 per
workers, 2016- 1000 workers,
2018 average 2016-2018
average
Agriculture, .
forestry and 12.17 Mrg;gdgggy 19.53 | 10% (17.63)
fishing®®
| 12%(10.87) 7°
Construction 3.51 1 23% (2.7) 20.83 | 25% (15.67)
Manufacturing 2.17 | 25% (1.63)7* 24.53 | 25% (18.4)
Transport,
postal and 12.45 | 25% (9.34) 23.08 1 25% (17.31)
warehousing
Average for
specified 7.57 17% (6.14) 21.99 | 22% (17.25)
sectors

Our projections show that a transition to regulations based on the Australian Model will have
an overall positive effect on work-related fatalities and serious injuries in New Zealand. At an
aggregate level, fatalities are projected to decrease by 17 percent, while serious injuries are
projected to decrease by 22 percent.

With regards to agriculture, forestry and fishing sector fatality rates, a materially higher initial
base of (population-adjusted) fatalities in Australia (14 per 100,000 workers vs. 12.17 for
New Zealand) limits the comparability of the statistics. A marginal reduction (indicatively in
the order of 5 percent) has been inferred on this basis. The observable downward trend in
Australian fatalities (see figure 8.1) provides a level of confidence that positive measurable
improvement will result.

These revised estimates lead to an estimated impact of a total of just over nine lives saved
per annum, with an economic value of just over $43 million per annum based on fatalities
avoided.

68 Resulting in more than 1 week away from work.

69 The New Zealand fatalities data combines the categories "Agriculture, Forestry and Fishing Support Services",
"Agriculture", and "Fishing, Hunting and Trapping" used by WorkSafe.

70 Percentages in this table have been rounded to 0 decimal places.

71 As raw estimates, fatalities and injuries:
» for the manufacturing sector were projected to reduce by 55.5% and 37.7%, respectively.
o for the transport, postal and warehousing sectors were projected to reduce by 42.7% and 36.3%,
respectively.
We have adjusted these estimates down, in recognition of the significance of the difference, to an indicative
value of 25%.

223
Impact Statement: Health and Safety at Work regulatory reform: Protecting people working with plant,
structures, and doing hazardous work



Figure 17: Work-related fatality rates, 2003-2018 (available data).
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Summary table of costs and benefits of the preferred approach

An overview of MBIE’s analysis of expected costs and benefits is set out in the table below.

Our analysis adopts a largely qualitative approach, to overcome the practical challenges of a
guantitative assessment. For costs in particular, the requirements do not lend themselves to
monetised overall estimates, as flexible performance and process-based requirements rather
than prescriptive ‘one size fits all’ rules. Benefits are similarly difficult to quantify from
available data across the interrelated proposals individually.

MBIE’s assessment indicates that benefits — indicatively estimated to be approximately $43m
p.a. — will counteract costs by a significant margin. Our assessment assumes compliance
from the majority of businesses with the changes.
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5.2 Summary table of costs and benefits of the preferred approach

Affected Comment Impact Evidence certainty
parties Nature of cost or benefit (eg, ongoing, one-off), evidence and $m present value where (High, medium or low)
(identify) assumption (eg, compliance rates), risks appropriate, for monetised

impacts; high, medium or low
for non-monetised impacts

Additional costs of proposed approach compared to taking no action

Workers No direct costs anticipated (whether ongoing or on-off), as businesses Nil / low costs. Medium, given MBIE’s
will be the duty holders responsible for making and meeting the costs of extensive consultation
the changes. feedback and MBIE’s

own analysis of
There could be some marginal costs, depending on the particular illustrative costs.

business response, as an indirect result of the changes (eg from reduced
work hours, to mitigate any business costs unable to be absorbed). It is
not apparent that higher costs will likely result for workers from
submission responses, however.

Wider society No direct costs expected (ongoing or one-off). There could be some Nil / low costs. Medium, given MBIE’s
marginal ongoing costs, if business cost pass occurs, though we do not extensive consultation
have any clear evidence from submissions to indicate such costs will feedback and MBIE’s
arise. own analysis of

illustrative costs.
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users of plant
and

structures
(businesses
and wider
organisations)

Costs (upfront and/or ongoing) are mainly anticipated low-level and
operational (ie additional training, inspection, and engineering
services, with some minor registration/documentation requirements
where high-risk plant is involved).

There will be initial capital costs in selected circumstances — where
equipment requires alteration or replacement.

Costs for different new types of high-risk plant covered are listed in
the options analysis section of chapter 5.

these are anticipated initially to
be higher:

o for the agricultural
sector, from proposed
changes to requirements
for operator protection
for mobile plant

o for the manufacturing,
retail, warehousing, and
transport sectors through
new requirements on
businesses to manage
the risks of collisions.

o for owners/operators of
types of high-risk plant,
through new and
ongoing inspection and
registration costs.

Affected Comment Impact Evidence certainty
parties Nature of cost or benefit (eg, ongoing, one-off), evidence and $m present value where (High, medium or low)
(identify) assumption (eg, compliance rates), risks appropriate, for monetised

impacts; high, medium or low for

non-monetised impacts
Owners and Variable, depending on the type and safety of plant that is used. Generally low costs, though Medium, given extensive

consultation feedback
and MBIE’s own analysis
of illustrative costs.

Suppliers of
plant

Some new periodic costs for design verification and registration of
new types of high-risk plant.

Costs (upfront and ongoing) will be in proportion to the scale of
machinery. For all classes of machinery there will some reduction of
costs through increased availability of design verification expertise
and scope to use Australian or other design registrations where
appropriate.

Low costs.

Medium, given MBIE’s
thorough consultation.
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Purchasers of
plant

Purchase costs expected to marginally increase, flowing from quality
improvements being recovered from cost pass through.

Low costs.

Medium, given
MBIE'’s thorough

consultation.
Sector and Some periodic recognition and new ongoing training costs for engineers Medium costs. High — based on
professional choosing to extend their scope of practice into new types of machinery. close consultation,
engineering which is continuing.
groups Costs will be recovered through fees.
Government Initially, WorkSafe anticipates fully absorbing the following implementation Medium costs. Medium — with
and costs: costings to be
WorkSafe as . — revisited following
primary : S ) ] further consultation
health and e Approximately $8 million in general implementation costs (eg new staff on high-risk plant
safety costs, and to fund the provision of practice tools, guidance and registers.
regulator promotional campaigns).

" ——
 —
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Local territorial
authorities

No material costs expected (one-off or ongoing).

Nil / low costs.

Total
Monetised
Cost

Medium, based on
MBIE’s thorough
process of consultation.

Medium, with costings
for high risk registers to
be revisited following
further consultation.

Non-
monetised
costs

Low.

Medium — from MBIE'’s
thorough process of
consultation and
analysis of illustrative
costs.
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Affected
parties
(identify)

Comment
Nature of cost or benefit (eg, ongoing, one-off), evidence and assumption (eg,
compliance rates), risks

Impact

$m present value where
appropriate, for monetised
impacts; high, medium or low for
non-monetised impacts

Evidence certainty
(High, medium or low)

Expected benefits of proposed approach compared to taking no action

Workers

Major beneficiaries of expected ongoing reductions in work-related harm
— whether in terms of avoided losses in earnings, costs of disability or
reduced quality of life. Also expected to benefit more generally from
increased clarity on the protections they can expect in the work place.

High benefits — projected to
result in $43 million p.a. in
ongoing benefits from
avoided deaths from acute
injuries alone.”?

Medium — from
evidence of Australian
outcomes.

Wider society

Families and wider communities, who also bear the costs of worker
fatalities, injuries and work-related ill health, are also set to benefit from
avoided harm.

Public safety benefits for users of amusement devices and others using
or coming into contact with other types of high-risk plant.

High benefits — plant and
structures lead to a
significant corresponding
share of the $2 billion or
more annual estimated social
burden of work-related injury
and disease.”®

Medium — from
evidence of the overall
scale of the impact.

72 From MBIE’s projected reductions in work-related fatalities resulting from the changes, based on the reduced levels of harm in Australia. Excludes benefits from reduced ill-health and

non-fatal injuries, due to the complexities involved in quantifying these.

73 These are overall cost estimates, addressing the harm caused by injuries and ill health — from plant, structures, work involving excavations and heights, and other causes. We have
not adjusted these estimates to correct for the double-counting of certain benefits also factored into MBIE’s $43 million annual benefits estimated from the changes
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Affected Comment Impact Evidence certainty
parties Nature of cost or benefit (eg, ongoing, one-off), evidence and assumption (eg, $m present value where (High, medium or low)
(identify) compliance rates), risks appropriate, for monetised

impacts; high, medium or low for

non-monetised impacts
Owners and Set to benefit from: High benefits. Medium, given MBIE's

users of plant
(businesses
and other
organisations)

o Avoided productivity and profitability losses, from reduced staff
turnover, less lost work time, avoided shutdowns, and avoided
reputational damage

e Increased clarity and consistency of expectations, with reduced
under and over compliance

For high-risk plant operators additional benefits are also expected from
an associated deepening of specialist engineering expertise from the
new requirements (that include new procedures for design verification,
and risk based inspection methodologies and improved consistency of
inspection requirements for different classes of equipment).

robust process of
consultation and from
evidence of the scale of
work-related harm
currently.

Purchasers Set to benefit from improved plant quality, across new and secondhand | Medium benefits. Medium, given MBIE’s
and suppliers plant. robust process of

of plant consultation.

Sector and The changes will support further development of engineering expertise in High benefits for design and | High — MBIE and
professional design and design verification, and inspection practices for existing and | inspection professionals. WorkSafe have
engineering new types of plant and structures. Will support improved communication Thgre has been a high level congultgd and are
groups of solutions to engineering issues and problems with high risk plant. of interest and support for continuing to work

changes from these groups.

closely with relevant
professional groups
and specialist groups
for different types of
plant.
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Affected
parties
(identify)

Comment

Nature of cost or benefit (eg, ongoing, one-off), evidence and assumption (eg,
compliance rates), risks

Impact

$m present value where
appropriate, for monetised
impacts; high, medium or low for
non-monetised impacts

Evidence certainty
(High, medium or low)

WorkSafe as
primary health

The changes provide a strengthened platform for WorkSafe to achieve
reduced harm from work by:

High benefits.

High — as confirmed by
WorkSafe views and

example to the health, rehabilitation, compensation and welfare systems,
of work-related ill-health and injuries (immediate, and long-term) and as
New Zealand'’s largest employer.

. . . . evidence of Australian
and safety e Enhancing clarity for PBCUs as to expectations for managing the outcomes
regulator risks of plant and structures '
e Giving WorkSafe an improved regulatory framework to enforce
against

Improving WorkSafe’s oversight of design and maintenance of high-risk

plant.
Government Set to benefit on an ongoing basis from significant avoided costs, for High benefits — MBIE'’s Medium — from

estimates of social costs of
work-related injuries and
disease, incorporating fiscal
costs, are approximately $3.5
billion per annum currently. ’*

evidence of the overall
impact.

Local territorial
authorities

Sets proportionate permitting requirements — for high-risk mobile
amusement devices only.

Current fees ($10 base rate, and $2 and $1 for additional charges) were
set in 1978 — increasing these (indicatively to $90, $18 and $9, as
preliminary estimates) will be consulted on further.

High benefits — with an
estimated 80 percent
reduction (from 345 to
approximately 69) expected
in numbers of devices
requiring permitting.

High — estimated from
recorded register
information.

4 overall estimates, not specific to plant, structures, or work involving excavations or heights. See also footnote 71 for further discussion.
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Affected Comment Impact Evidence certainty
parties Nature of cost or benefit (eg, ongoing, one-off), evidence and assumption (eg, $m present value where (High, medium or low)
(identify) compliance rates), risks appropriate, for monetised
impacts; high, medium or low for
non-monetised impacts
Total $43 million annually Medium — from evidence
Monetised (indicatively), resulting from of Australian outcomes.
Benefit reduced work-related deaths
from injury.
Non- High. Medium from evidence
monetised of the overall scale of
benefits the impact, and MBIE’s
robust process of
consultation.
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Further detailed information on the impacts expected are outlined below.

Population impacts

Harm from plant and structures is not equally distributed across ethnicities or gender, and
there are certain groups that proportionately higher benefits are anticipated for as a result.

As groups who disproportionately tend to suffer work-related harm, Maori and males are
expected to benefit more from the changes relative to the population at large, with a
corresponding closing of the gap expected in poor health and safety outcomes between
ethnicities and genders as the level of harm reduces.

Maori workers have been over-represented in high risk sectors and, are, based on worker
exposure surveys, more likely to be exposed to certain physical risks at work. Worker
exposure surveys have had particular focuses on Maori, with less detail on other ethnic
groups. Even accounting for the differences in sectors, Maori are over-represented in work-
related harm statistics. Standardised for industry, 13.5 per 1,000 Maori workers suffered an
acute injury that caused them to miss more than a week from work, compared to 9.6 for non-

Maori in 2018.

Work-related harm is particularly prevalent amongst males. Over the 5 years from 2015-19,
288 of the 318 people who died in an incident (91 per cent) involving plant and structures
were male.

We also anticipate particularly significant benefits for migrant and Pasifika workers, on the
basis of:

e their increased exposure to poor health and safety outcomes, as confirmed by
research’®, and ACC injury data

e MBIE’s consultations addressing issues of migrant exploitation — which have raised that
migrants felt uncertain raising issues related to Health and safety risks in the workplace.

e specific vulnerabilities of Culturally and Linguistically Diverse (CALD) workers, eg that
studies have found likely to be more inclined to resist speaking up.”’ The revised
regulations will provide greater clarity on processes to be followed and/or protections that
should be in place, assisting CALD workers and others to feel more empowered in raising
their health and safety concerns.

e employment statistics, such as data indicating that a higher proportion of Pasifika workers
are in trades or work as labourers.

People in rural communities will be one of the groups most affected by the changes, with
plant and structures used extensively across the agricultural sector and certain existing
regulatory exclusions (most notably, excluding quad bikes and other vehicles under 700 kg
currently from roll over protections) expected to be removed. We have actively engaged with
the rural community — through the consultation and associated sector meetings — to improve
our understanding of perspectives on the changes proposed. MBIE has adjusted aspects of
original proposals in response to feedback, and some of these changes will mitigate costs for

7> pvailable at: https://www.worksafe.govt.nz/dmsdocument/30158-new-zealand-health-and-safety-at-work-
strategy-outcomes-dashboard/latest

76 Eg providing evidence of high rates of injury for Filipino construction workers in the Canterbury rebuild.

"7 Health and safety regulators in a superdiverse context: Review of challenges and lessons from the United
Kingdom, Canada, and Australia
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affected stakeholders, including those in rural communities. We will also be further consulting
on transition timeframes, to allow more detailed assessment of the way changes can be
appropriately phased, given the transition costs they will involve.

Throughout the engagement process, agricultural workers and health and safety experts
highlighted that farmers can feel particularly disenfranchised by their limited ability to
influence the type of plant the comes into the country, and subsequently, is available to
purchase. This was noted as a particular concern for small farms.

We expect that the upstream duty requirements will support moving the management of risks
to earlier in the design process. This should help ensure that the quality of plant available
increases over time, and make it easier farmers to comply with requirements both their
existing requirements as PCBUSs, and the new proposed requirements.

Other proposals have been disregarded, in response to stakeholder concerns. For instance,
MBIE also consulted on prohibiting passengers on mobile plant unless designed for that purpose.
Following consultation, MBIE considered that the risks to passengers can be managed through a
less inflexible requirement.

The monitoring and evaluation approach will further consider how the regulations affect the
health and safety outcomes for population groups that have faced a disproportionate share of
harm.

Wider societal impacts

Large societal benefits are expected from the changes. We anticipate benefits for:
o Workers, from avoided costs of injury (whether in terms of lost earnings, costs of
disability, or reduced quality of life), and more generally from improved clarity over
how they can expect to be protected while at work

e Businesses, for whom work-related injuries and ill-health of their workers can
substantially impact on productivity and profitability by driving:

o staff turnover
o0 short or long-term site shutdowns following incidents
0 negative reputational impacts for businesses and industries.

e Businesses, in addition, are expected to benefit from improved plant quality, and a
further deepening of specialist engineering expertise from high-risk plant
requirements (that include, as one element, new procedures for design verification).

¢ Government which bears a substantial part of both immediate and long-term costs of
work related injuries and ill-health through the health, rehabilitation, compensation,
and welfare systems, while also bearing the potential costs of poor outcomes as New
Zealand'’s largest employer.

e Families and wider communities, that also bear the costs of worker fatalities, injuries
and work-related ill-health.
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The social burden of work-related harm is significant and is currently generating an estimated
$2 billion to $3.5 billion per annum in economic costs to society per annum.’® Given the
significance of the harm plant and structures causes, the improvements we are anticipating
in the way that risks are managed are expected to lead to material reductions in these
societal costs. The high numbers of ACC entitlement claims linked to plant and structures
(with plant and machine operators and assemblers accounting for the highest number of
entitlement claims made to ACC in 2019)°, further illustrates the significance of the fall in
economic societal costs we can anticipate.

Risks

As an outcome of the extensive consultation carried out, MBIE is confident that the risks of
implementing the changes, as adjusted in response to stakeholder feedback, are modest (in
MBIE’s view, falling within a low-to-medium range), and can be effectively managed.

The main risks to be overcome are:

e Materially lower benefits and/or higher costs from the changes than originally
anticipated

¢ Implementation readiness risks eg due to insufficient lead time for businesses
¢ Risks of adverse consequences caused by selected changes.

MBIE will address these risks in determining implementation timeframes for introducing the
changes and as part of ongoing monitoring and evaluation.

Further details on MBIE’s assessment of risks and associated mitigations are outlined in
chapter 9.

8 50,000 disability adjusted life years are lost per year due to workplace harm, according to WorkSafe’'s
estimates (refer: https://worksafe.govt.nz/dmsdocument/30158-new-zealand-health-and-safety-at-work-strateqgy-
outcomes-dashboard/latest). Based on calculations using the Treasury’s quality-adjusted life years, this equates
to an estimated social cost of more than $2 billion per annum. Factoring in wider fiscal impacts, earlier MBIE
estimates have suggested a total burden of harm from work-related injury and ill-health of approximately $3.5
billion per annum (refer: http://hstaskforce.govt.nz/documents/report-of-the-independent-taskforce-on-workplace-
health-safety.pdf).

& Injury statistics — work-related claims: 2019 (provisional tables for 2019):
https://www.stats.govt.nz/information-releases/injury-statistics-work-related-claims-2019
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Chapter 9: Implementation and operation

How will the new arrangements work in practice?
The recommended package of regulatory provisions will be introduced by:

e Health and Safety at Work (Plant and Structures) Regulations setting protections for
people working with general plant, mobile plant, high risk plant and structures, and
also requiring these risks to be managed at the appropriate point in the supply chain.

e Health and Safety at Work (Hazardous Work) Regulations providing protections for
people working at height and on excavations.

Implementation phasing

Implementation will be carried out in phased steps over an extended period, the specific
timings of which will be set in consultation with stakeholders.

Implementation is expected to occur in tranches. The indicative timeline and approach MBIE
anticipates for the different tranches is summarised below.

Tranche 1 requirements

Duties/required controls
consolidating or reinstating
existing obligations, with no

transitional requirements needed

Examples (non-exhaustive):
Mandatory application of the
prescribed risk management
process, and required guarding
protections

Tranche 2 requirements

Duties and processes continued
or amended but requiring
information provision, alignment
with existing processes, or other
resourcing to support
businesses and others to
implement

Examples (non-exhaustive):
Requiring upstream information
provision - application of a

Tranche 3
requirements

New duties or processes
requiring institutional or
procedural changes, or
development of detailed
standards for implementation
by businesses

Examples (non-exhaustive):
Mandatory requirements for

Tranche 4
requirements

New duties or processes
requiring infrastructure, or
institutional or other
changes, and involving
multiple agencies or
organisations

Examples: High risk plant
central registration in

suitable operator protections, lace
hierarchy of controls for ladder as applicsble for glder forms P
work and construction work at of pl
. plant.
height
| Enactment 28 days later Within 1 year of enactment 18 months on 3 years on

MBIE will further develop the next level of implementation details based on consultation with
stakeholders on an exposure draft that contains the proposed new duties and processes. In
finalising the staged implementation steps, MBIE will balance the demands of
implementation with the needs of workers and others exposed to the risks of plant and
structures in the workplace. Implementation timeframes will take into account the need:

e to ensure workers and others begin to realise the benefits of reduced harm from
better managing these long standing risks as soon as possible

o to allow WorkSafe sufficient time to support businesses by making guidance
available, and to complete wider implementation planning (eg inspector training) and
implement necessary infrastructure (establishing centralised registers of high-risk
plant items and designs)

¢ to allow businesses and sector / professional groups sufficient time to adapt and
respond by carrying out necessary machinery or equipment upgrades, changes to
processes (eg completing design verification processes for new classes of
equipment), and accessing any required specialist (eg CPENg) technical input
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o for:

o territorial authorities (who retain responsibility for permitting of temporary
portable higher-risk amusement devices)

o the Certification Board for Inspection Personnel (as the certification body
overseeing the competency of inspection service personnel),

o Engineering NZ (who qualify engineering personnel for design verification and
other roles), and

o International Accreditation NZ (IANZ) (who audit and accredit inspection
bodies for high risk plant)

to be provided with the time they need to support the introduction of new high-risk
plant arrangements.

MBIE will use the exposure draft consultation to further inform:

o elements of the package that will become regulatory or infringement offences and
applicable penalties for non-compliance

e administrative fees for high-risk plant elements of the package
e details of the high risk work licensing process for scaffolders.

We will carry out targeted public consultation on the exposure draft, in recognition of the
disparate and broad-ranging affected parties.

Regulatory stewardship arrangements

WorkSafe is the primary regulator for the new regulations. Maritime NZ may also have
responsibilities in restricted circumstances — ie where general plant provisions and relevant
upstream duties provisions are breached — and the Civil Aviation Authority (CAA) for relevant
upstream duties. MBIE will maintain oversight and administration of the regulations as the
Government’s primary adviser on health and safety policy.

MBIE and WorkSafe are confident that the Government’s expectations for regulatory
stewardship can be met. MBIE and WorkSafe in reaching this view have taken into account
specific expectations the Government’s guidance sets for:

e Robust analysis and implementation support by ensuring that practical design,
resourcing, and timing issues required for effective implementation are met,
alignment is achieved with system improvement priorities and interventions, and
testing is carried out of key operational processes.

¢ Good regulatory practice, through effective engagement and support for regulated
parties, predictable and well-managed compliance and enforcement processes, and
appropriate feedback loops.

e Monitoring and review of regulatory systems.®°

80 Refer for additional details: https://www.treasury.govt.nz/sites/default/files/2015-09/good-reg-practice.pdf
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The work health and safety system provides a strong platform for enabling good stewardship
practices.

Pre-existing mechanisms that operate within the system provide established processes able
to be leveraged for setting system outcomes and monitoring performance (eg the Health and
Safety at Work Strategy: 2018-2028). System performance monitoring is enabled by a
published dashboard developed by WorkSafe, which consolidates current data on system
performance. There are dedicated funding sources in place to support the operation of the
system, directed towards “right-sized” funding of work-related health and safety interventions
over the past decade.

WorkSafe has been closely involved from an early stage in the Plant and Structures
regulatory review. The package of proposals recommended has been informed by
WorkSafe's views and adopts various adjustments put forward by WorkSafe to improve the
effectiveness and operation of the proposed regulations.

WorkSafe has initial planning and implementation work underway with dedicated resourcing
assigned to this work. To enable the changes to be implemented effectively, WorkSafe will
need to carry out work:

e on organisational training and internal policy development

¢ addressing specialist technical resourcing needs

e to complete extensive supporting guidance material

e on supporting stakeholder communications and educational activities

e o set up necessary infrastructure, including registers of high risk plant designs and
items

e to implement required operational processes eg for audits, reviews, recognitions, and
fee charging.

How the regulations will support WorkSafe in its system leadership role,
and connections with strategic objectives and harm prevention work with
ACC

Up-to-date and comprehensive regulations on plant and structures will strengthen
WorkSafe’s ability to reduce harm arising from work, by:

¢ helping PCBUs to better understand what they need to do to manage risks of working
with plant and structures, through clearer expectations in regulations that are more
closely aligned to the Act

e giving WorkSafe an improved regulatory framework to enforce against
e improving WorkSafe’s oversight of design and maintenance of high-risk plant.

New plant and structures regulations will also support WorkSafe’'s ACC-funded harm
prevention activities. For example, current programmes focusing on working safely in and
around vehicles would be backed up by education about, and enforcement of, new mobile
plant regulations. Regulations about mobile plant safety are out of date and limit WorkSafe's
ability to effect change. More modern, nuanced and comprehensive regulations (as
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proposed) would mean WorkSafe can lead, influence, engage and enforce for better health
and safety outcomes.

For high-risk plant specifically:

o It will be easier for inspectors to identify and take enforcement action about high-risk
plant that is of an unsafe design, or has not been checked by an equipment inspector
when it should have been.

¢ Registration will also lead to better data about numbers of high-risk plant, its
condition, and incidence of harm associated with it. Improved data means WorkSafe
can better target interventions.

How WorkSafe’s regulatory approach will operate

The new regulations will be supported by awareness campaigns, educational tools and
guidance to help inform and educate PCBUs about the new regulations and what they need
to do.

In interactions with PCBUs, WorkSafe would usually favour engagement and education when
regulations are new. WorkSafe would be more likely to use enforcement approaches when:

e new regulations re-state or update existing requirements that PCBUs should already
be complying with

e PCBUs are still not complying even after they have had time to become familiar with
new regulations.

WorkSafe is working to become an insights-driven regulator, which means using information
to target efforts, being deliberate about how to intervene, and using the right mix of
approaches to get good outcomes.

How other agencies with a substantive interest will be involved

WorkSafe will partner with stakeholders, including the other work health and safety
regulators (Maritime New Zealand and the Civil Aviation Authority), on areas of common
interest to maximise impact and ensure our messages about the new regulations are
consistent.

Funding implications
Initially, WorkSafe anticipates fully absorbing the following implementation costs:

o Confidential advice to Government, Free and frank opinions

e Approximately $8 million in general implementation costs (eg new staff costs, and to
fund the provision of practice tools, guidance and promotional campaigns).

Confidential advice to Government, Free and frank opinions
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e Confidential advice to Government, Free and frank opinions
e Confidential advice to Government, Free and frank opinions

o Confidential advice to Government, Free and frank opinions

Further consultation will be undertaken to further refine the cost estimates for high risk plant
registers. Supplementary information on these costs and MBIE’s recommended cost
recovery approach is provided in the accompanying cost recovery impact statement attached
to this RIA.

Monitoring and evaluation

MBIE and WorkSafe will take a broad perspective in monitoring and evaluating the
regulations that considers how the regulations have operated for regulated parties and
WorkSafe’s role in administering the regulations. We provide further details on our intended
approach in Chapter 10.

6.2 What are the implementation risks?

As an outcome of consultation, MBIE is confident that implementation risks have been
appropriately considered and are able to be addressed.

How MBIE’s consultation proposals moderate implementation risks

Consultation proposals were developed with the demands of implementation in mind, with
the proposed changes closely based on Australian Model Regulations. By basing the
requirements on Australian Model Regulations, this has ensured:

e Compatibility with the HSW Act, based in turn on Australian Model Law

e Compatibility with previous mandatory requirements, such as those set by the
Machinery Act 1950 and Pressure Equipment Cranes and Passenger Ropeways
Regulations 1999

¢ Requirements that are well-developed and tested

¢ Alignment with the practices of Australia, as a country with comparable workplace
risks

e Ease of benchmarking, as informed by Australian case law, and experiences and
developments over time.

MBIE’s steps to address stakeholder feedback

Generally submitters viewed the changes as readily adaptable for businesses, given the
consistency the changes provide with relevant industry (AS/NZS) standards and, for some,
standard business practices. Selected elements of consultation proposals generated some
concerns and MBIE is recommending a number of adjustments in response. Adjustments
made include:
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e An absolute ban on collisions — excluded from the package of recommended
requirements on the basis that a ban may prove unduly onerous in some
circumstances (eg incidents involving reckless third-party driving)

¢ Mandating that mobile plant is to be turned off when not in use — excluded from the
package of recommended requirements due to concerns about associated
practicalities and efficacy in reducing harm

¢ Modifying requirements for managing plant life-cycle risks to ensure that PCBUs are
not unduly bound by manufacturer’'s recommendations, for their specific
circumstances if contrary to the advice of a competent person

¢ Allowing qualified operators of bespoke pressure equipment systems to maintain
decentralised record-keeping, at reduced administration costs

¢ Customised inspection arrangements for clubs affiliated with the Model Engineering
Association of New Zealand (MEANZ), which allow for existing processes of MEANZ
accredited inspection to continue to operate.

In relation to the recommended package of proposals, the broad risks we have identified
from consultation, and our associated risk mitigations, are summarised below.

Risk Mitigation

Low compliance due to reduced Implementation phasing remains under consideration. MBIE, in

capacity of businesses to respond | setting implementation timeframes, recognises the need to

to the changes, eg arising from: balance business’ need for time to adapt and respond, with the
e Insufficient lead time needs of workers and others to begin to benefit from reduced

harm as soon as possible.

e PCBUs encountering
difficulties in accessing
specialist advice and/or

The needs of businesses will be assessed broadly through this
process, with the accessibility of specialists and equipment
inspectors to be considered as one component. To inform our

equipment inspectors views, MBIE in the interim will continue to monitor targeted
initiatives underway (eg HASANZ's active programme to
 Insufficient guidance increase the number of health and safety specialists) and
engage with relevant bodies (eg specialist engineering bodies
and CBIP).

Initial planning and implementation work is underway to deliver
extensive supporting WorkSafe guidance on the requirements.

Wider implementation readiness Implementation readiness will be further considered and
risks eg leading to delays in accounted for when deciding on implementation phasing for
delivering high-risk plant register different proposals, following further consultation.

of appropriate functionality.
WorkSafe is looking at the establishment of necessary
infrastructure for the new centralised high-risk plant registers
as a component of initial implementation work underway.

Materially higher costs eg due to Capital and other business costs, along with the need to

the need for equipment upgrades | secure timely benefits, will be relevant considerations in setting
and/or materially lessened implementation timeframes

benefits
MBIE and WorkSafe will continue to monitor impacts in
accordance with the approach described in this RIA (see
chapter 10), and will respond with corrective actions as
required.
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Risk Mitigation

Risks of adverse consequences MBIE has carried out extensive consultation on the changes.
eg from: Recommended proposals incorporate a range of adjustments
e Arise in the sale of poor made in response to feedback from stakeholders and
quality secondhand plant WorkSafe. MBIE on this bas!s has assessed the risks involved
s is’ as falling within the low-medium range.

Submitters identified the following concerns with the proposed
upstream duties:

e Suppliers may, in response to the requirements
proposed, opt to supply plant ‘as is’ as a means of
circumventing the requirements. The potential risks
from this are mitigated through the design of the
regulation —purchasers will either be provided with all
of the required information about the plant, or know
they have to check the plant for faults (because no
information is provided). The requirements in the
general plant section support this, as they require the
PCBU who manages or controls plant at workplaces
(in this case the purchaser) to ensure it is safe for use.
WorkSafe guidance will also help explain how his
provision works.

e Undue burden on PCBUs
sourcing plant from
offshore

e That the requirements do not accommodate the
complexities posed where plant is sourced from
overseas. This is mitigated by the fact that the
requirement is to take reasonable steps to obtain
information from offshore suppliers, rather than being
absolute. WorkSafe guidance will also help duty
holders to understand the requirements.

MBIE and WorkSafe will continue to assess the way the
regulations are operating by undertaking ongoing monitoring
and evaluation.

Risks of inconsistent or incomplete | WorkSafe has been extensively involved in the Plant and
application by the regulator Structures Review from an early stage. Recommended
proposals incorporate a variety of adjustments made in
response to feedback from WorkSafe.

Implementation planning work is already underway within
WorkSafe, incorporating an extensive programme of inspector
training as one element.

Further details on WorkSafe’s intended enforcement approach
can be found above.

The central assumption MBIE has adopted for our assessment is that consultation responses
offer a fair representation of the impacts of the changes. Largely MBIE considers this was
achieved, though there were particular affected groups (eg residential construction industry
and some larger civil construction firms) that we did not get detailed submissions from and
that we would normally expect to hear from. To encourage broad participation, MBIE’s
process of consultation:
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¢ Involved an extended, three month, period for written submissions

¢ Invited feedback as part of a written submissions and also a number of MBIE-
convened sessions, held across a number of regional centres

o Was advertised through various channels (eg CHASNZ, WorkSafe, and social
media).
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Chapter 10: Monitoring, evaluation and
review

How will the impact of the new arrangements be
monitored?

Context

These regulations will sit under the Health and Safety at Work Act and will form part of New
Zealand’s work health and safety system. The requirements will be a significant portion of the
HSW Act regulations, particularly in terms of coverage of PCBUs.

Plant and structures are ubiquitous in New Zealand workplaces, and these regulations will
affect a majority of businesses and workers. Almost 80 percent of work-related fatalities are
related to plant or structures.

Challenges with monitoring and review

The broadly applicable nature of the regulations and the inter-relatedness of the work health
and safety system means that monitoring and evaluating the impacts of the proposals is not
straightforward. Many of the regulations are, like the HSW Act, performance based, meaning
there is scope for PCBUs to determine how they should comply with the requirement in their
particular circumstances. Some regulations introduce a process to be followed, such as the
Prescribed Risk Management Process (PRMP) or the hierarchy of controls for guarding, but
there are no reporting requirements for these, making it difficult to measure. We are
introducing some requirements that will result in administrative data being collected (through
the registers of high-risk plant, and through licencing for high-risk work) and this will provide
some information.

Another aspect to note is that there is a long lead time until the full impact of these
regulations will be felt, potentially five years or longer. Some components of the system
(such as the registers) will take some time to put in place. Others are requirements that will
be triggered over time, such as when new plant is purchased. The nature of others, such as
the upstream duties requirements where we are aiming for a culture change that will
permeate the processes for acquiring plant and structures, mean it will likely be very long
time until we can see the full impact of the proposal.

Baseline and existing data

The baseline data we have is largely held by WorkSafe. WorkSafe collects and analyses a
significant amount of information about the outcomes of the work health and safety system
including:

e injury and fatality data
¢ other information, eg incidents, required to be notified to WorkSafe
e administrative data on WorkSafe’'s enforcement activities

¢ analysis on the effectiveness of its programmes and interventions
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e attitudes and behaviours of PCBUs and workers
e sector-specific analyses.

In addition to WorkSafe’s information, there is provision for the monitoring and evaluation of
the work health and safety system more generally, including:

¢ MBIE’s regulatory stewardship role
e WorkSafe’s Crown-entity accountability documents
e The Health and Safety at Work Strategy (published under the HSW Act).

Our primary source of data on the harm comes from WorkSafe’s SWIFT database, which can
tell us:

¢ the number of fatalities caused by plant, structure or ‘other’, which can be broken
down by industry

e serious injuries — those resulting in more than a week away from work — involving
plant.

This data does have limitations. The fatality and serious injury data can be broken down into
some types of plant (eg forklifts and quad bikes), but not necessarily into cause (eg lack of
guarding or other safety features). This breakdown is also a manual process of searching the
data and extracting the relevant information, not something easily done. This is a result of the
way the data is captured from ACC claims, with its primary purpose to serve ACC and
WorkSafe’s needs and not necessarily inform policy development.

In addition, not all proposals have data supporting them, and the data available does not
necessarily have the level of detail that will support individual proposals (eg data does not
necessarily show if a fatality or injury was caused by lack of adequate guarding). Some areas
we are looking at, such as upstream duties, are particularly hard to capture from this data
source.

Finally, this data captures a lot of information about the cause of harm, however it is much
harder to get data when harm is not caused — eg near-misses, or harm that was prevented
by a control mechanism (such as guarding). Information on this is much harder to come by
more generally.

Considering each of the stages of the intervention logic can help us to
evaluate the impacts

Despite the difficulties described above, we think there is good scope to monitor and
evaluate the effect of the proposals. All of the regulations have the aim of reducing work-
related harm from plant, structures, excavations and height, and reduced harm is our key
metric of success. We will also consider the other criteria that proposals have been
considered against — proportionate, clear, cost effective, and flexible and durable.

We have developed a generally applicable intervention logic outlining the necessary steps to
go from regulations to reduced harm (see figure 8).
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If the regulations are not resulting in reduced harm, then we must figure out at what point in
the intervention logic the problem is occurring. Our plan to monitor is therefore broken down
into each of the stages of the intervention logic, as set out in table 10.1 below.

For each stage of the intervention logic, the second column in table 10.1 below sets out what
success looks like for the regulations, and the final column sets out what we will monitor.

What success looks like and what and how we will monitor

Intervention logic
stages

What success looks like/How we will
know the benefits have been realised

How we will monitor this

Regulatory
settings

Requirements clarify and support
HSW Act duties

Proportionate to risk involved
Coherent and logical to reduce
compliance and transaction costs,
and supported by all necessary
components

Effective, proportionate, clear, certain,
cost effective, flexible and durable
All components necessary to support
the regulations are in place (ACOPs,
SWis, registers, inspection bodies)

Continued assessment as to
whether all components are in
place

Regular feedback from
stakeholders on individual
components of system

Regulator action
| effectiveness

Ensures duty holders understand and
comply with their HSW Act duties
Duty holders have the right
information to manage risks to health
and safety

Regulator has internal policies and
procedures to implement regulations,
and prioritise decisions

Resources are allocated within the
regulator

Regulatory enforces and prosecutes
against regulations

Combination of administrative
data, regulator accountability
documents, survey, stakeholder
information

Whether WorkSafe and other
relevant regulators have policies
and procedures in place
Regulator action across full suite
of available enforcement tools
Regular feedback from
stakeholders on regulator
effectiveness

Response of the
regulated parties

PCBUs are aware of their duties and
how to comply with them

PCBUs take action to comply with
duties, and to eliminate/minimise risks
Workers comply with instructions
Industry organisations support PCBUs
and champion processes

Transaction and compliance costs are
minimised

Positive workplace behaviour change

Potentially could be covered in
WorkSafe’'s Workforce
Segmentation and Insights
survey (or other surveys)

Exposure to risk

Risks are eliminated or, where that is
not possible, minimised

Risk when exposed is reduced (ie
reduced chance of exposure turning
into harm)

Applies to workers, others in a
workplace and patrons of amusement
devices

WorkSafe administrative data —
notifications — and surveys
ACC claims data

246
Impact Statement: Health and Safety at Work regulatory reform: Protecting people working with plant,
structures, and doing hazardous work



Reduced harm - Reduced work-related harm from - WorkSafe’s administrative data,
plant and structures, height and broken down as per in discussion
excavations document

- Currently 79% of work-related - Effect on populations (including
fatalities are related to plant or Maori and males), who tend to
structures (2008-2019), approximately have higher rates of harm from
54 deaths annually plant and structures

This monitoring data will form the basis of an evaluation report, analysing the first five years
of the regulations.

This is what we consider is appropriate to measure at this stage in the process. It may be
that once the regulations are in place and we have more information that this is not sufficient.
We will adapt and refine this approach if necessary, including based on any information
received as part of this monitoring.

WorkSafe is the primary health and safety regulator, so the bulk of our monitoring activity will
focus on WorkSafe’s activities.

For the areas covered by the designated health and safety regulators (Civil Aviation Authority
and Maritime New Zealand), we will look at the trends in harm statistics, and take a deeper
look if needed.

Resourcing requirements

The programme proposed will be able to be completed within current resources, with MBIE
and WorkSafe working together. As identified above, WorkSafe already collects significant
amounts of data, and we will make as much use of this as possible.

Potential for additional work

We have also considered what we could monitor with additional resource. This would require
specific commitment of resource (FTE and funding) and set up at an early stage, and further
work to scope this.

The plan outlined above is a look down the intervention logic at the individual chapters. It
would also be useful to look across the chapters to see how the suite of regulations applies
to individual pieces of plant, or to look across a sector that uses many different kinds of plant.

The layered nature of the regulations mean that some types of plant will be subject to
multiple proposals. Taking an in-depth look into the safety outcomes of a selected number of
these items of plant would give insight into how well the components of the regulations are
working. At this early stage we consider that looking at cranes, elevating work platforms and
scaffolding could be helpful:

e Cranes are currently high-risk plant and will continue to be so. This would give us a
point of comparison from the existing system to the new regulations.

e Elevating work platforms will become high-risk plant. This will give as information on
how well the regulations are reducing harm in new areas.

e Scaffolding covers both plant and high-risk work licencing. This will let us check the
interaction between the two.
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Regarding looking deeper into a sector, we consider the forestry sector would be a good
place to start. It is a focus of WorkSafe due to the high levels of harm, so there is some
potential to leverage off work that WorkSafe has underway. This work includes a trial of
industry health and safety representatives in the forestry sector across more than one PCBU,
which could be a good source of information. While WorkSafe's ongoing work with the sector
might make it difficult to separate out the direct effects of the regulations, it will be a good
chance to look at how the regulations perform as part of the wider work health and safety
system.

When and how will the new arrangements be reviewed?

This work is part of an overall reform of the work health and safety system, which is ongoing.
The set of regulatory tools necessary to fully implement the Health and Safety at Work Act is
not complete, and that work remains the priority of MBIE. Given this context, it is difficult to
plan for future reviews of new regulations.

We should note that an independent review of the Australian Model Law (which the HSW Act
is based on) was completed in 2019 and found that the model law is largely operating as
intended, and contained recommendations to improve clarity and consistency. These
recommendations included some changes to regulations considered as part of this RIA. We
have taken into account the relevant recommendations when undertaking our analysis.

If any issues do come up via the monitoring outlined in the section above that show some
aspects of the regulations are not working as intended, then we would consider a targeted
update of that section. To prevent the need for this we have been working closely with
WorkSafe on the proposals, and we intend to release an exposure draft of the regulations to
get the views of affected parties on how workable they are in practice. This is in addition to
the extensive stakeholder engagement undertaken.
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Appendix 1: Existing and proposed equipment for

inclusion in registers

NB: Assumes design registration for existing classes of plant will only be required for new equipment or as a

prerequisite for new items of plant after the transitional period

Table A1.1: All current classes of equipment—total number of items with major inspection bodies

Table A1.2: Sub-classes of total current PECPR equipment and amusement devices

Number of items

Description

Items of qualifying plant (indicative)

Pressure equipment (classes A-D and associated
piping)

47,950 (calculated by deducting classes below from total
reported by inspection bodies)

Mobile cranes 1200

Passenger ropeways 50

Truck loading cranes (Hiab, Palfinger etc,) 3,000 (of estimated 4,500 in use)
All PECPR 52,200

Amusement devices (not in PECPR) 345

Total (incl. amusements) 52,545
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Table A1.3: New classes of items of plant requiring central registration

Description

Number of items (indicative)

Winch assisted harvesting

120

Haulers/yarders

180

Vehicle hoists

20,000 approx

Elevating work platforms

8,000 approx (up to 10,000 estimated)

Truck loading cranes not currently inspected

1500

Concrete placing booms

250 (range 200-300)

Telehandlers

2300 (range 2250-2500)

Mast climbing work platforms 250 approx
Higher-risk inflatable amusement devices 100 approx
Total (excluding vehicle hoists) 12,900

Table Al.4: Total items of plant proposed for coverage by regulations

regulations

Description Number of items (indicative)
New items for inclusion 12,900
Current PECPR equipment not held by 22,540
recognised operators
Amusement devices 345
Total new and existing items of plant 35,785
requiring central registration
Excludes
Items held by currently recognised operators (not | 29,660
requiring central registration)

Total number of items of plant covered by 66,445

Table A1.5: Designs of equipment requiring registration

Description

Number of items (indicative)

New classes of design registered plant (not
requiring item registration)

<100

Vehicle hoists <100
Existing classes of equipment:

Involving alterations TBD
Required for new item of plant registration TBD
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Appendix 2: Costs of inspection for existing and new classes of equipment registration

Usually annual inspection required. Does not include proposed item registration fee or design registration costs

Type of
equipment

Who inspects?

Current inspection costs

Impact of new regulations

Additional costs expected

Category 1: Cu

rrently regulated inspections

PECPR Inspection bodies Inspection body charges average $170/hr plus None, but with additional classes of equipment Minor additional cost for inspection bodies to
equipment $1/km travel + admin fee ($30-$60) per item to included and central registration update register after inspecting plant.
/ Inspection personnel issue/print send certificate and report (plus
disbursements For new or imported equipment there will be a New inspection costs for cranes not
requirement for design registration if not held currently covered (eg sideloaders).
Inspection of a simple pressure vessel, without travel | under a recognised jurisdiction.
involved may be as little as 30 minutes and approx.
$150
A large ship to shore crane or larger and complex
pressure equipment could cost $3,500- 5,000.
An average mobile crane / overhead crane or
pressure equipment on a shared visit would be
S450-500 per item
Amusement CPEng Costs vary quite a bit depending on the engineering Continue largely as is happening now except for MEANZ will face additional costs to register
devices complexity of the device. The cost ranges between new types of amusement devices.

$800 (or less) for a simpler device to over $2,000 for
more complex amusements. On average, approx
$1,500.

New audit requirements for and by MEANZ for
model engineering clubs

as an inspection body.

Owners of newly covered types of device will
face new inspection costs- mainly larger
inflatables.

Category 2: Cu

rrently inspected under guidance

Haulers —but | Hauler tower Costs were obtained for two regions, and were Current personnel continue but would need to More thorough inspections (ie hauling

only the tower | inspectors consistent: become or join inspection bodies. equipment in addition to tower) will add cost.
is inspected

currently

e Average $800 to $900 / inspection.
Charges increase if the location requires
additional travel.

Additional costs for inspection body
accreditation — passed on to client.

Impact Statement: Health and Safety at Work regulatory reform: Protecting people working with plant, structures, and doing hazardous work

251



Type of Who inspects? Current inspection costs Impact of new regulations Additional costs expected
equipment
. 2-3 hours onsite plus approx. 1 hour Additional costs of maintaining register, and
reporting time = $500-650 plus travel. fees
Additional design registration requirements
for new or imported plant.
Steep-slope CPEnNg or Established engineering practitioner estimates Current personnel are | kely to continue, but Additional costs for personnel certification
harvesting manufacturer similar costs to those incurred for a hauler. manufacturers may choose not want to bother and inspection body accreditation — passed
equipment getting certified to inspect? on to client.
He also noted that in his experience forestry
companies prefer to deal with the manufacturer for
inspections.
Personnel Scaffolders There is a gap in the market and further training and | Current personnel may continue Additional costs for personnel certification
hoists accreditation will be required and inspection body accreditation — passed
CPEng or on to client.
manufacturer
EWPs CBIP-authorised A simple scissor lift $125-150 (most are tied into Current personnel continue — would have to Additional costs for inspection body
inspectors servicing visits) become or join inspection bodies accreditation — passed on to client.
Larger EWPs perhaps $200-225
A 10 yearly strip down for an EWP is anywhere from
$17-25,000
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Type of
equipment

Who inspects?

Current inspection costs

Impact of new regulations

Additional costs expected

Category 3: Inspection not currently widespread

Telehandlers

Similar cost to EWPs: $150-200 (with most current
inspections tied into servicing visits)

WorkSafe expect existing inspectors and
inspection bodies (eg crane inspectors) could
diversify into this new market.

If so - see costs for PECPR inspection bodies
above.

New inspection costs those PCBUs not
currently getting equipment inspected.

Additional costs of training and certifying any
new personnel needed to meet new demand
— passed on to client.

Mast climbers

Some of these are
owned by crane
companies who use
crane inspectors

WorkSafe expect existing inspectors and
inspection bodies (eg crane inspectors) could
diversify into this new market.

If so - see costs for PECPR inspection bodies
above.

New inspection costs on PCBUs not
currently getting their stuff inspected.

Additional costs of training and certifying any
new personnel needed to meet new demand
— passed on to client ie higher inspection
costs.

Concrete
placing
booms

WorkSafe guidance recommends these be
inspected annually by a competent person such as a
CPENgQ.

Established engineering practitioner estimates
similar costs to those incurred for a hauler.

WorkSafe expect existing inspectors and
inspection bodies (eg crane inspectors) to diversify
into this new market.

If so - see costs for PECPR inspection bodies
above.

New inspection costs on PCBUSs not
currently getting their stuff inspected.

Additional costs of training and certifying any
new personnel needed to meet new demand
— passed on to client ie higher inspection
costs.

Garage hoists
(not proposed
for inclusion)

An unknown number
of these are inspected
by
suppliers/maintenance
personnel.

Vehicle hoists $125-150

Item registration not proposed for vehicle hoists

Design registration only required.

If introduced there would be new inspection
costs on PCBUs not currently getting
equipment inspected.

Additional costs of training and certifying any
new personnel needed to meet new demand
— passed on to client ie higher inspection
costs.

Design registration costs will be incurred by
suppliers.
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Inspection body accreditation costs vary — approximately $8-10k for a small operation (1-2 equipment inspectors) up to $45k for larger multi-site inspection body. Renewal costs are less.
Personnel certification through CBIP:

. Pressure equipment inspector: $5,100. The 10 yearly renewal costs $850.
e  Crane inspector: $4,250-5,320. The 10-yearly renewal costs $850.
e  EWP inspector: $3,400-4,470.
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Appendix 3 — Summary of recommended changes

Plant s any machinery, equipment, vehicle, appliance, container,

These regulations will place reguirements on businesses to manage the
risks from working with plant, structures, at helghts, and excavations to

‘Working with plant, structures, at heights and on excavations
causes a significant proportion of New Zealand's work related
harm - about B0% of acute work related fatalities (652 of 822
deaths) between 2008 and 2019, and an estimated B0 % of

implement or tool.
keep workers and others safe.
Structures are anything constructed, whe ther fixed or moveable,

work-related serlous Injuries. Plant and structures are used heavlly in high-risk sectors, such as temporary or permanent; Including bulldings, masts, towers,

framework, pipelines, guarries, bridges and underground wWorks
[like tunnels and shafts),

agriculture, construction, forestry, manufacturing, and transport.

Businesses must apply the prescribed risk management process: to identify and manage specific risks from
working with plant and structures, at height and on excavations

General plant

To improve risk management across
the plant life cycle:

»  Require businesses to ensure
adequate guarding, according to 2
hierarchy of guarding controls

» Require businesses to ensure
safety features are used
appropriately and are of safe
design, and that appropriate
records are ke pt for presence-
sensing systems

» Require businesses to ensure
the risks of plantzre manzged
from its purchase to disposal, eg
competent and =afe maintenance,
inspection, testing, alterations
and decommissioning

Customised operationsl and
design reguirements far lasers
and lifting plent [to address their
specific risks).

Mobile plant

To im prove management of
maobile plant risks:

» Require businesses to
ensure suitable devices to
protect the operstors are
provided, maintained and
used

» Require businesses to
ensure collision risks
are managed through
appropriste waming
devices, and an adequate
field of vision

Require equal (ar

higher} pratections for
passengers

» Customised operationsl
and design requirements
far forklifts to address
their specific risks.
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Upstream duties

Ta clarify the existing
obligations of upstream busi-
nesses:

o

Apply requirements across
designers, manufacturers,
impaorters, suppliers and
those who construct, install
and commission plant and
structures.

To improve information

exchange across the supply chain:

» Reguire minimum information
‘tobe shared across the supply
chain, including where plant is
sald secand hand.

To promote safety in design

and early risk-management

interven tions:

» Reqguire designers,
manufacturers and importers
totzke action to eliminate,
or, where elimination is not
passible, minimise hazards

Require designers and
manufacturers to meet
equivalent requirements

for guarding and safety
features, consistent with the
requirements for general plant.

Excavations

To improve management of excavation
risks, and reduce instances of
und erground service strikes:

&

Reguire sharing. fencing and
notifications to WaorkSafe for
excavations aver LEm depth

Require underground service checks by
cantrollers of site works.

Work at height

To improve risk management when
working at all heights, particularly for
cons truction work:

3

-

Regquire businesses to follow a
hierarchy of controls for safe
construction work at height, allowing
use of @ ladder where risk islow

Align the definition of *construction
waork® with the Australian Model
Regulztions, with electrical
maintenance and clezning excluded
Modernize scaffolding compe tenoy
requirements to reflect industry
practice.

High-risk plant

To clarify and improve transparency of werification of plant
design and inspection of plant

» To address gaps in coverage of new types of plant

To ensure imported plant is assessed as fit for purpose

To clarify design verification processes for imported high-risk
plant

Adopt new regulations for high risk plant that:

i. Retsin existing inspection processes

ii. Include new types of equipment.

Introduce a WorkSafe register of designs of “high-risk plant”,
covering equipment currently inspected and adding:

i. scaffolding and construction support systems
ii. haoists, lifting #nd access eguipment
iii. steep slope forestry eguipment

iv. amusement devices acoording to risk criteria,

Require specified higher-risks items of plant to be inspected
and registered with WaorkSafe, with the register to be accessed
and updated by accredited inspection bodies and inspection
personnel, and:

lzrge plant operastars recognised to maintain their own records

auditing of model trainengineering certification

‘terftorizl sutharities permitting higher-risk temparary
amusement devices

induding new types of hoists, lifting and access equipment,
=teep slope forestry eguipment and amusement devices, as
zhove.

255

reform: Protecting people working with plant, structures, and doing hazardous work



Stage 1 Cost Recovery Impact Statement

We are seeking policy agreement in principle to cost recover the costs of providing the
following authorisations under the proposed new regulations for plant and structures:

A. High risk plant registration - items of high risk plant (including design
registration)

B. Recognition of operators of certain high risk plant to maintain their own
registers

C. Recognition of operators of certain high-risk plant to maintain risk based
inspection programmes or as inspection bodies

D. Territorial authority fees for amusement device permits (revision of current
fees)

E. Fees for licences to erect scaffolding (revision of current fees only)

F. Fees payable to WorkSafe for recognition as inspection body.

All but one of the fees relate to the private good of owners or operators of high risk plant81.
The other relates to the private good of inspection bodies authorised to provide inspection
services required by the proposed regulations.

Each fee involves the provision of a service by WorkSafe, or in some cases, a recognised
organisation, that is required by the proposed regulations.

Each of the authorisations support the safe operation of the plant and is a public good
because it avoids the potential negative externalities resulting from unsafe operation,
incidents, and injuries.

Because of the wide range of equipment, workplace types and industries involved, we do not
consider a supplementary levy (separate to the existing HSW Act levy) suitable. Instead we
propose fees to recover the specific costs of providing services to those owners and
operators of plant receiving the private good that results from their being able to use it in their
businesses.

81pjant which is deemed to involve a distinct level of increased risk, due to the plant’s innate features. Specific
examples include industrial boilers, pressure piping, cranes, passenger ropeways and certain types of
amusement devices eg roller coasters and mechanically operated bungy equipment.
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A. High risk plant registration- items of high risk plant
(including design registration)

Status quo

High risk plant is currently regulated under the Health and Safety in Employment
(Pressure Equipment, Cranes and Passenger Ropeways) Regulations 1999 (the PECPR
Regulations) and the Amusement Devices Regulations 1978.

There is a central register of amusement devices maintained by WorkSafe under the 1978
regulations. A registration fee is charged to operators of amusement devices.

The PECPR Regulations contain extensive inspection and recordkeeping requirements for
inspectors and controllers of plant, but do not require central registration of items of plant
or plant designs. Authorised inspection bodies charge for inspection services rendered,
including record keeping in many cases, but there is no registration fee.

It is proposed to repeal the current two sets of regulations and replace them with a new
single set of regulations concerning plant and structures and new regulations for
hazardous work that will include working at height and on excavations. (Both sets of
regulations will involve registration requirements, with consistent fees and processes
where possible.)

It is also proposed that the new regulations will cover a range of new types of lifting and
access equipment, and some new types of amusement devices not covered by the
current regulations. Most of these types of plant were less common when the regulations
were developed.

Two central registers are proposed:

0 aregister of designs (ie fundamental specifications of the plant, and its
engineered control measures) of specified types of high risk plant; and

o0 aregister of individual items of high-risk plant.

The central registration proposals respond to three main issues with the current
regulations:

0 gaps in coverage of new types of plant

o difficulties for businesses determining whether equipment is of approved design
and quality

o0 alack of transparency and consistency of compliance with inspection and
maintenance requirement for smaller businesses in particular.

The proposals will address each of these problems. For larger operators of complex
“bespoke” pressure equipment currently covered by the PECPR Regulations we are
proposing an alternative means for record keeping that will be subject to auditing and
allow better oversight by WorkSafe (see proposal B below).

The rationale for government intervention:

0 asingle central registration process provides ease of access to compliance
information for WorkSafe and relevant industries;
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0 consistent standards will be applied and maintained to the recording of design
verification and inspection of high risk plant

0 government is impartial and accountable and will protect intellectual property and
commercially sensitive information

o0 WorkSafe enforce and provide technical support and engineering expertise for the
regulations to maintain consistent standards for high-risk plant itself and the
registration process.

e We're seeking policy decisions for the registers, and agreement in principle to charge to
recover the costs of maintaining them.

e Regulation making powers and fees for recovering costs are provided by the Health and
Safety at Work Act 2015:

0 Section 211 (f) provides for the making of regulations concerning plant and
structures.

0 Section 211(k)(xiii) provides for the making of regulations setting fees for the
grant, issue, renewal, variation, or audit of authorisations

0 Section 211(k) (xiv) provides for the making of regulations for the keeping of
registers of authorisations and for access to registers

0 Section 211(w) allows for regulations prescribing fees or charges for doing any
act or providing any service for the purposes of the Act or regulations, including
ways that they may be refunded, waived or reduced, and means by which they
may be recovered.

o We are proposing new registration fees for equipment currently covered by the PECPR
regulations and for the proposed new types of equipment requiring design registration or
registration of items of plant. It is an amended fee for the registration of individual
amusement devices currently covered by the Amusement Device Regulations and a new
fee for the registration of designs of amusement devices that are subject to the
regulations®. All fees are in addition to the charges already imposed on industry for
inspection/ compliance certification under current regulations, which is expected to remain
the same (or slightly increase) with the implementation of the new regulations.

Policy Rationale: Why a user charge? And what type is most appropriate?

o Cost recovery is appropriate for the owners/controllers of high risk plant that use the
registers. There is a private good for owners of plant that are authorised to use it in their
businesses and workplaces, usually for gain or reward. The plant presents risks to
workers and others that use it or are in the vicinity. Plant owners are required to manage
these risks by operating the plant safely and also by having it designed, inspected and
maintained to ensure safety. It is reasonable that WorkSafe’'s costs of record keeping and
registration in connection with this are recoverable from plant controllers.

e Government’s involvement in the process is justified because of the positive externalities
that occur for workers and the public as a result of these activities.

82Refer to Annex 2 in the discussion paper.
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e For the design register the service provided by WorkSafe involves registration after design
verification has been completed by an accredited design verifier83,

e Design verification is already undertaken for all equipment under both sets of regulations
but there is no central register, inhibiting transparency for the regulator. Design verification
documents will be provided to the registrar, who checks the validity of the documents and
issues a design registration number to the applicant for the particular item or class of
equipment. WorkSafe will complete audits and reviews of process to maintain the integrity
of the registration system, and the costs of these will be included in the design registration
fee.

o For the register of items of plant the service provided by WorkSafe (or a delegated
agency) involves assessing applications with the following components:

0 adesign registration certificate, or registration number for the equivalent class of
equipment

0 a current inspection certificate for the item from an inspection body
o identifying information for the particular item of plant

0 adescription of the applicant /controller of the plant

0 the prescribed fee.

¢ Registration will be for 5 years, with current inspection certificates required to maintain
registration. When an inspection body issues an inspection certificate it will be able to
record it against the registration. There will be associated audits and reviews of process to
maintain the integrity of the registration system.

o A fee will be payable on application to enter both registers. We propose full recovery of
the costs of maintaining both registers (including associated audit costs).

¢ In calculating the levels because of the large number of items expected to be registered,
and the interdependency of the two registers (approx. 36,000 items), we propose the
same fee is payable on application for entry (or re-entry) to both registers. The fee would
be based on the transactional costs, with the inclusion of the costs of maintaining some
auditing and review functions necessary to maintain the integrity of both registers.

Items of plant potentially requiring central registration

m Recognised operators
= Existing PECPR equipment
Amusement devices

= New types of equipment

83Refer to the RIS for a description of changes proposed to design verification accreditation.
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¢ Design registration will be a single charge for the life of the design, but with design
verification required for alterations to a design that could affect the health and safety of its
operation. There will be associated fees for reissuance of certificates and re-registration
after alterations.

e We are unable to accurately estimate the number of design registrations to be required.
This is for a number of reasons, including that a single design registration may be applied
to multiple items of plant, that design verification will not always be achievable for legacy
plant, and it is unclear the extent to which “bespoke” plant that is not subject to central
registration will impact on registration numbers. However, we have assumed that when
the register is fully implemented there is likely to be between 15 and 30 percent of the
total number of item of plant registrations.

e The essential task of design registration is transactional only. Because the associated
auditing and checking of designs requires WorkSafe to access the same engineering
expertise as for item registration, we do not consider the cost to WorkSafe will be high.
This consistent with Australian jurisdictions’ experience with operating the registers.

High level cost recovery model (the level of the proposed fee and its cost
components)

e As discussed above, we propose the same charge for applications/admission to both
registers. The table below shows charges based on the full recovery of all costs of
operating the register, divided equally by the total number of items of plant required to be
centrally registered.

¢ The table shows two figures, one for a five year registration fee based on the first five
year’s costs in establishing and operating the registers only. The second, lower figure is
for costs of a five year registration with the costs of operating the registers averaged over
the first ten years of operation. We consider this a more accurate and equitable basis for
charging because the costs of the register are evenly spread over a substantial part of the
expected lifespan of the types of equipment involved.

o These approximate cost projections were calculated by estimating implementation costs
and spreading them out over the expected numbers of plant. We will do more detailed fee
analysis for the second stage of the CRIS.

e WorkSafe will have high initial costs to set up the scheme, and lower costs over time. The
initial costs for WorkSafe are being covered by reprioritisation.

e Because the charges expected for design registration are difficult to estimate and will vary
according to the transitional provisions, we have not included design registrations in the
figure, but estimate that if included, it could reduce the per item fee by between 10 and 20
percent.

¢ Additional fees will be required for the issuance of replacement certificates of registration
and for amending design registrations. We consider these should be at a level equal to or
below the figures in the table.

e We are proposing the exclusion of large scale “bespoke” pressure equipment in large
industrial/ petrochemical plants, with operators/controllers granted recognition to maintain
their own records of equipment. For comparison, the fee per item if this pressure
equipment were required to be registered centrally is provided in the last row of the table.
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Indicative 5-yearly registration fees3

Number of items Per item fee if based on average cost Fee per item if based on average
over first 5 years (range 15% over and cost over first 10 years (range)

under best estimates of costs divided (recommended option)

by projected numbers of registrations)

New items for 12,900
inclusion
Current PECPR 22,540

equipment not

held by recognised

operators

Amusement 345

devices

Total new and 35,785 $230 to $310 (excl. GST) $215 to $295 (excl. GST)

existing items of
plant requiring
central

registration

Excludes:

Iltems held by 29,660
currently
recognised
operators (ie not
requiring central

registration)

Total number of 65,445 $140 to $185' (excl. GST) $130 to $180 (excl. GST)
items covered by
the regulations See footnote See footnote

e The above table shows the different fee levels depending on whether or not all items of
plant, including large “bespoke” installations of pressure equipment, are included.

e The following table shows the main cost components of operating the registers. They
have been prepared by WorkSafe and include the development of software and computer
hosting, and administrative systems and staffing. At this stage they do not include an
auditing component or the provision of engineering/technical support for the assessment
of registration applications. The costs are indicative only and will be further refined and
considered in the development of stage 2 proposals. Further work will be needed to

84 These fees have been calculated based on staffing levels for the proposed 36,000 items of plant and an
estimated 6,000 designs being registered. For the comparative costings for including the “bespoke” items of
pressure equipment and associated design registrations, the same capital and establishment costs were
assumed, but an additional $200,000 pa for additional staffing levels to meet the increased number of
registrations and associated functions.
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determine if these additional costs should be met by additional design registration fees
not included in the estimate, additional fee levels, or as more appropriately funded
through the Working Safer Levy by which WorkSafe is funded generally.

Indicative costs of establishing and maintaining registers years 1-10%°

WorkSafe establishment and operational costs years 0-5

Year 0 Software development (calculated recovered as depreciation over period,

but term may vary in final estimates)

All out years hosting costs etc. _

Development of admin systems etc. (ie not software or capex): Years 1 and 2 --

B -

Ongoing operation: All out years- pa

Total costs years 0-5

WorkSafe operational costs years 6-10 (second period of registration)

All out years hosting costs etc.- pa

Ongoing operation: All out years- pa

Total costs years 6-10

Total costs over first 10 years (if used as a basis for averaging)

85 Based on staffing levels for the proposed 36,000 items of plant and an estimated 6,000 designs being
registered. All costs exclusive of GST.

86 Details on this indicative cost are as below.
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Registration fees in Australian states

Registration of design Item of plant registration | Duration of item
fee (once onl registration

Queensland 114.10 85.50to 1,860 1 year
New South Wales 278.00 70.00 (2.00 per additional 1 year
item at same time)

TN 284.00 - -

121.00 350.00 5 years
83.74 83.74 (15.80 renewal) 5 years
375.00 108.00 ongoing

Consultation

Full public consultation on the proposed central registers for high risk plant was conducted
over a 12 week period up to October 2019. There was a high level of support for the
registers across those sectors most affected, particularly construction and manufacturing,
and also from specialist groups organised around particular types of plant.

There was very clear support in submissions for retaining existing PECPR inspection
processes and accreditations, but with a high level of acceptance that the scope of the
scheme needed to be extended to new types of equipment, and that approved guidance
and other supporting documents for the regulations need updating.

A group of fewer than ten operators of large scale pressure equipment was the main
source of objection to the central registers. The amended proposals to allow recognition of
these operators (B and C following) have resulted from targeted engagement with these
operators and professional groups. A fee for consideration of recognitions was discussed
and generally agreed to in principle during this subsequent consultation.

When we have policy decisions to allow the establishment of the registers and the
granting of recognitions we will carry out more detailed costing analysis and consult
further with these groups on more detailed proposals for fees.
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B. Recognition of operators of certain high risk plant to
maintain their own registers

Operators of large scale pressure equipment, such as petrochemical, pulp and paper and
other significant processing plants, will be able to apply to WorkSafe for recognition to
maintain their own records to meet the regulations, but without use of the central register.

Currently there are 15 such plants recognised to follow particular inspection practices under
the PECPR regulations, either as inspection bodies for their own equipment, or able to
operate risk-based inspection regimes to best effect with the large and complex production
systems that they operate.

We consider that extending these recognitions to allow operators to maintain their own
record keeping will not undermine the operation of the central registers because the
equivalent recordkeeping will be maintained by recognised operators, audited for conformity
with the regulations, and available to WorkSafe on request.

The registers will continue to operate effectively for serially produced equipment dispersed
throughout the economy and for operators of smaller to medium-sized bespoke pressure
equipment systems.

Status quo

¢ Under the PECPR Regulations, all controllers of plant are required to maintain full design
verification, inspection and other records for each item of pressure equipment they
operate. For larger operators this may involve significant inventory and inspection
management systems and processes.

e Some of these larger operators have objected to additional fees and documentation costs
that they would incur if their equipment (which may range from several hundred to 10,000
or more items in number) is required to be centrally registered. These larger operators are
also concerned about the need to further document intellectual property and other
commercially sensitive information to comply with central registration requirements.

e Itis proposed that the regulations allow for such operators to maintain their own records,
while meeting new audit and quality management requirements, to ensure the same
standards of recordkeeping and disclosure are maintained as if they used a central
register.

e Government intervention (ie granting recognition vs a complete exemption) is proposed to
ensure that operators exempted from registration requirements still maintain expected
standards. The preferred mechanism is for operators that meet the criteria to apply for
recognition to maintain their own records of plant instead of the public registers.

e This is a new fee. Until now processing of similar applications under the PECPR
Regulations has not been charged for and has therefore been funded from the Working
Safer levy on all employers.

¢ As noted in the discussion of the fee for the registers discussed above, there is authority
under the HSW Act to charge a fee for such services.
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Policy Rationale: Why a user charge? And what type is most appropriate?

Recognised operators will receive the private good of being able to operate their plant (as
do operators of plant required to be registered). They receive this benefit without the cost
of registration, documentation etc. The regulator also needs assurance that record
keeping of compliance, and compliance itself is being carried out. It is therefore
appropriate for WorkSafe to recover the costs of approving and maintaining oversight of
recognitions.

Full cost recovery is proposed. (In addition there is scope to add an additional charge for
some of the costs of maintaining a central register for other operators, discussed below).

Because each recognition will be based on detailed information provided by the controller/
operator and the complexity and size of the overall systems and processes (and
requested information) will vary, we propose that the fee used to recover costs involved
should be variable. We will do further work to determine whether this would best take the
form of an hourly rate charged to process applications and audit operators, or a tiered fee
structure.

The costs will be met by operators themselves. We expect the number of recognitions to
be fewer than 20 in total. Currently there are about 15 operations with recognitions for
either self inspection of plant or to use risk-based inspection cycles to make the most
efficient use of plant shut downs for maintenance. These are all larger organisations that
will have the choice of using the central registers and meeting the associated fees and
costs, or applying to WorkSafe for recognition to maintain their own records.

High level cost recovery model

Operators of plant will not be required to register items of plant centrally if they meet the
following criteria for a particular operation:

0 a minimum size threshold for the operation(s)

o there is an audited Quality Management System that covers maintenance and
operation of plant and equipment, and has a current certification to a recognised
industry standard (eg 1SO 9001).

Recognition will be for five years. The applicant will supply with the application, and
annually after that, documentation to demonstrate compliance with the regulations:

0 A schedule of equipment covered and a description of plant operations, and any
processes relevant to its safe operation.

0 evidence that the equipment has been inspected in accordance with regulations,
and which inspection body was used.

Recognition is conditional on records being available on request to WorkSafe at any time.
WorkSafe will also periodically check compliance on site.

WorkSafe will need to be able to revoke, at any time, the approval for the PCBU to
manage their own record keeping if the PCBU is not complying with the requirements (eg.
if the PCBU could not supply evidence that equipment was being inspected as required).

Applications will be processed by WorkSafe staff that operate the register and will be
recorded on the register. A base charge may be required to recover a percentage of
overhead costs for the register. This could include capital expenditure costs for its
establishment. This is discussed below.
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e Additional technical support will be required and we expect this to be the larger part of
costs for individual applications. This may include initial assessments and one more
thorough audit of inspection records during the five-year period of the recognition. This
will vary according to the size of the operation.

Because the standard hourly rate for engineers is upwards of $170, and the work involved in
reviewing the recordkeeping and auditing larger operation is likely to take several days, we
would expect the assessment component of a fee for larger operations would be several
thousand dollars or more. For operators with items of plant numbering in the hundreds
rather than the thousands, we would expect fees for approving recognitions to be lower.

Consultation

¢ When we have policy decisions to establish the registers and to recognise certain
operators we will consult further with operators of high-risk plant and others, including
operators of large scale pressure equipment, on more detailed proposals for fees,
including the above aspects.
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C. Recognition of operators of certain high risk plant to
maintain risk-based inspection programmes

These recognitions will apply to the same group of large scale operators of pressure
equipment as discussed in B above.

Status quo

e Several large scale operators of pressure equipment are recognised under regulation 23
of the current PECPR Regulations to use risk-based inspection processes. (A subset of
these operators are also recognised as inspection bodies to inspect their own equipment
under the regulations.) These recognitions allow controllers to vary from the regulations
and the approved code of practice for pressure equipment to operate risk-based
inspection regimes to best effect as part of the large and complex production systems that
they operate. They are permitted under the regulations when arrangements can be made
to ensure any potential conflicts of interest are avoided.

¢ We intend to carry over these recognitions into new regulations.

e This is a form of permissioning that is necessary to maintain workplace and public safety,
and which requires regulator involvement.

e Currently no fee for the assessment and granting of recognitions is able to be charged
under the regulations.

o We are seeking a policy decision to allow WorkSafe to charge a fee for the consideration
and approval of applications for recognition.

Policy Rationale: Why a user charge? And what type is most appropriate?

¢ Recognised operators are able to operate at variance from other operators to achieve a
range of production and other efficiencies (a private good). To enable the variations in
practice requested and ensure health and safety standards are maintained, the regulator
must apply technical expertise to assess applications.

¢ Currently no fee is able to be charged under the regulations, meaning resources and
expertise must be funded from the Working Safer Levy at the expense of WorkSafe’'s
other programmes and services.

e We propose a new fee for equity reasons and to better support WorkSafe’s case for better
funding of engineering expertise to administer new plant and structures regulations.

e Full cost recovery is proposed on the same basis and at the same level as the
assessment component of fees proposed for B above.
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D. Territorial authority fees for amusement device
permits (review of existing fees)

Territorial authorities are required to permit all amusement device installations under the
current Amusement Devices Regulations. Fees have not increased since the regulations
were passed in 1978 and providing the service requires cross subsidisation by territorial
authorities. There are varied practices and levels of engagement with the function among
the different authorities.

It is proposed that regulations retain a requirement for territorial authority permitting, but
are revised to only require a permit for temporarily installed amusements that present a
higher level risk — a “vertical bungy” or other larger device for example, but not a mini-
merry-go round, or mini-trikes.

We propose to revise fees payable to territorial authorities for permitting amusement
devices under the new regulations.

Status quo

The current Amusement Devices Regulations® require operators to register amusements
with WorkSafe and for them to be regularly inspected by a qualified engineer, usually two-
yearly, to maintain the mechanical safety of the equipment. Registration includes design
verification requirements, and this will be strengthened through new, separate registration
of designs.

In addition, the Amusement Devices Regulations require that every time an amusement
device is set up to be opened to the public, it must be permitted by the territorial authority
with jurisdiction, and regulation 11 describes a process for granting a permit.

Applications for a permit must be in a prescribed form and accompanied by a current
certificate of registration.

Before issuing a permit the territorial authority must “cause the site and device to be
inspected by the local authority engineer or some other competent person”.

The inspection must have regard to whether the device is:
(a) on ground that is capable of supporting it without risk of subsidence

(b) positioned with sufficient clearance between it and any other objects in the vicinity
to prevent injury to any person when it is in operation

(c) enclosed by suitable protective fences or barriers
(d) erected and operated in compliance with the applicable bylaws.

The inspection is focused on public safety of customers and others in the vicinity. The
rationale for government intervention is that independent assessment of a competent
authority with knowledge of the site and community contributes to this.

This was the original rationale for permitting when the regulations were passed. Recent
consultation confirmed that territorial authority involvement is still justified, but only for
temporarily installed devices that involve higher potential risks. Territorial authorities and
amusement device operators also asked for more clarity on what is required for

87By reference to section 21A of the former Machinery Act 1950, which remains in force until the Amusement
Devices Regulations 1978 are revoked.
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inspections and the standards applicable, and it is proposed that new regulations allow
the development of safe work instruments to provide this detail.

The current fee to accompany an application for a permit was set in 1978. It is:
o for 1 device, for the first 7 days of proposed operation, $10
o for each additional device operated by the same owner, for the first 7 days, $2
o for each device, $1 for each further period of 7 days.

The statutory authority for prescribing a fee is set out in A, above.

This is a revised fee. The revision will have regard to the level of service required by
amended regulations and any relevant changes in territorial authority roles and structures
that may impact their ability to provide the service.

Policy Rationale: Why a user charge? And what type is most appropriate?

Cost recovery is appropriate for the activity. Operators of amusement devices receive
private benefits from being able to sell rides to the public. The public’s use of the rides is
in turn premised on their being safe through regulations being met and their being
regularly inspected.

Full cost recovery is proposed. Territorial authorities consulted all referred
emphatically to current fees not being adequate to cover services provided. Different
authorities referred to different policies regarding cost recovery, and some were
willing to subsidise services provided because of the importance of public safety at
events, often on council land and/or that were part of their communities’ focus and
identity.

We propose a single flat charge based on the average time required for a competent
person to attend and inspect an amusement device installation. We propose keeping the
current scalable basis of fees for multiple amusements and varying duration, but with an
adjustment for current costs. This encourages the organisers of events to organise
permitting and inspection as a whole, which improves logistics and accountabilities for
territorial authorities, event organisers and operators.

Fees will be met by amusement device operators and recovered from the public through
the price they pay to ride on amusements. Currently there are 345 registered amusement
devices nationally, and territorial authorities are required to inspect all of these. The
number requiring action by territorial authorities is likely to decrease by up to 80 percent,
with only temporarily installed higher risk category devices requiring territorial authority
permitting.

Assumptions

We have developed this proposal for fees on the assumption that it is necessary for them
to be set in regulations because the regulations impose mandatory obligations/costs on
amusement device operators and territorial authorities.

We have assumed that with the obligation on territorial authorities to receive applications
for a permit and to inspect devices in place, there is a need for the regulations to specify
that a fee may be collected by the permitting authority.

We have also assumed, that although territorial authorities usually issue consents for
events where amusement devices are installed, and may charge fees for that role under
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bylaws, the role required by the regulations under the Health and Safety at Work Act is
distinct and, arguably, beyond the scope of fees that may be set under bylaws.

e There is, however is a question concerning whether the amount of the fees should be
specified in the regulations. If they were not, there are two approaches that could be
taken:

0 not referring to the amount in regulations

0 enabling territorial authorities to set fees in specific bylaws or by way of another
process.

e A decision to use either of these approaches needs to be weighed against the above
arguments of consistency, transparency and efficiency that apply to a single set of fees
being applied for all territorial authorities.

e Itis also important to note the distinction between the proposal and regulations that do
not set fees because they rely on a competitive market of service providers to maintain
efficiencies and ensure pricing is consistent with the costs incurred by providers. Clear
examples here are:

0 motor vehicle inspection for warrants of fithess

0 test certifiers under the Health and Safety at Work (Hazardous Substances)
Regulations 2017

0 inspection bodies under the PECPR Regulations.

e MBIE's view is that consistent fees set in regulations is the preferred option, because of
the consistency it offers to operators and the public. It is possible because the inspection
function for territorial authorities is clearly defined by the regulations and supporting
guidance. We propose to test these assumptions and conclusions with further
consultation on fees to accompany the exposure draft of the regulations.

High level cost recovery model (the level of the proposed fee and its cost
components)

o We propose keeping the current scalable basis of fees for multiple amusements and
varying duration, but with an adjustment for current costs.

e The recoverable costs are comprised of a combination of labour/consultancy costs and
transport costs. If the 1978 fee were adjusted on the basis of wage index changes over
the 42-year period, then the base rate would move from $10 to $90, and the $2 and $1
additional charges in the current fees would become $18 and $9 respectively. All fees are
currently ex GST.

e Because of increases in wages, transport and other costs and changing costs in
engineering consultancy and local authority practices, we consider these figures to be
approximate only and likely to be lower than territorial authorities would suggest.
However, we consider them a reasonable basis for further consultation, noting that there
is also scope for varying the “discount” at which additional devices are charged, and the
charges for additional duration.

¢ The fee would be based on the assumption that no provision is made for recovering
overheads of councils in providing the service, and that building inspectors and
engineering officers (ie those with vocational qualifications rather than being chartered

professional engineers) are able to complete the inspections. However, notwithstanding
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this issue, we consider the base fee is unlikely to vary by more than 50 percent up or
down.

e There is another question concerning whether permits should be:
o centrally recorded,
o recorded in the log book to be kept with each item, or
o recorded by individual authorities only.

o If it were practical, recording centrally, against the item register, could provide useful
information and support compliance for WorkSafe and territorial authorities.

Consultation

e When we have policy decisions to repeal the Amusement Devices Regulations and
replace them with the proposed new requirements we will consult further with territorial
authorities and the amusement device sector on more detailed proposals for fees,
including the above aspects.
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E. Fees for licences to erect scaffolding (review of
existing fees)

We are seeking agreement in principle to introduce five classes of licence for scaffolding
workers:

o Basic scaffolder

o0 Intermediate scaffolder

o Advanced scaffolder

0 Suspended scaffolding installation

o Scaffold inspection (basic and intermediate)

The licences will replace and supplement three certificates of competence currently issued
under the Health and Safety in Employment Regulations 1995 — basic, intermediate and
advanced.

Approval in principle is also sought to charge a fee for these licences, to consult further to
determine who the issuing agency/agencies should be, and determine fee levels.

Status quo

Scaffolding

o Scaffolders are currently required to hold a certificate of competence issued under the
Health and Safety in Employment Regulations 199588, There are three classes of
certificate according to the degree of complexity of the scaffolding being erected.

¢ The regulations allow WorkSafe to recognise other organisations to issue certificates of
competence. Scaffolding certificates are issued by Scaffolding Access and Rigging NZ
Inc. (SARNZ). SARNZ issues the three classes of scaffolding certificates to applicants
that:

o0 have achieved the appropriate unit standards towards the NZ Certificate of
Scaffolding,

o provide evidence of being physically and mentally able to perform the work, and
o are of good character and reputation.

e There are 2500 certificates of competence that are current and recorded on the (publicly
available) SARNZ register. Certificates must be renewed every four years.

e The 1995 regulations provide limited detail on the requirements for and the issue and
renewal of certificates of competence. It is proposed that certificates of competence are
replaced by a licence issued in the manner of other high-risk work licences, with further
consultation on the level of fees and the use of a recognised organisation.

Approval in principle is sought for there to be five classes of licence for scaffolding
workers:

o0 Basic scaffolder

88 The 1995 regulations repeated provisions in the Construction Regulations 1961.
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0 Intermediate scaffolder

0 Advanced scaffolder

0 Suspended scaffolding installation

o0 Scaffold inspection (basic and intermediate)

This is a reorganisation of three existing categories of scaffolding certificate, with the
“suspended scaffolding” licence separated from the current “advanced” qualification and
a new licence to inspect scaffolding only, ie not erect.

Approval in principle is also sought to prescribe a fee for issuing licences, and to consult
further to determine fee levels. Any consideration of the recognition of SARNZ or another
organisation is an administrative matter that would be considered after regulations are
made.

Statutory authority to charge is described in part A of this statement.

SARNZ have always charged fees for the issue of certificates of competence. Fees are
set out in schedule 2 of the 1995 regulations.

Policy Rationale: Why a user charge? And what type is most appropriate?

Cost recovery is appropriate for the activity because businesses and workers receive
private benefits in being able to provide scaffolding services with the assurance that the
worker is adequately trained so that the work is more likely to be completed safely and the
scaffolding is erected properly.

The new categories of licence will align the regulations with current practice in the sector
and allow better enforcement of the requirement for scaffolding work to be carried out by
competent workers. The new licence for inspectors of scaffolding is intended to provide a
lower level qualification than for scaffolders. Instead it will provide a means for larger
construction companies and sites, or those in isolated locations to ensure scaffolding is
inspected by a competent person on a regular basis and without the expense or
inconvenience of a licensed scaffolder having to travel to inspect an installed structure.

Full cost recovery is proposed, with the prescribed fee payable to the issuing organisation.
A single charge is proposed for all licence applications and renewal, and another lower
fee for the reissue of a licence.

Charges will be met by businesses, and in some cases, the workers themselves.

Recognised organisations are likely to be dependent on fees to recover their costs, with
limited ability to cross subsidise the costs of providing the service. This would require fees
contained in regulations to be reviewed regularly.

In addition to inflation adjustments, fees would also need to be periodically reviewed in
light of changes in service provision, costs, demand levels, or other factors that may affect
the ability of WorkSafe or recognised organisations to provide the service.

Assumptions

The assumptions described in D above apply equally here.

273

Impact Statement: Health and Safety at Work regulatory reform: Protecting people working with plant,
structures, and doing hazardous work



High level cost recovery model (the level of the proposed fee and its cost
components)

Fees are for three classes of certificate of competence are prescribed in schedule 2 of the
1995 regulations. Current fees charged by SARNZ are (incl. GST):

o Issue of new certificate (all classes) $112.00 ($92.00 certificate with $20
administration charge)

o Renewal of certificate (all classes) $77.50
o0 Replacement card/certificate $20.00
Subiject to further consultation we would expect the fees to remain about the same.

The main cost drivers of the activity are labour and overhead costs for maintaining the
register. These will stay low for individual applications if it can be assumed that
qualifications issued by recognised providers meet the required standard. This will make
the auditing and moderation processes important. They will be overseen by WorkSafe, as
part of its monitoring function for the operation of the licensing system, but funded from
the Safe Work Levy, and not fees.

WorkSafe will also have an ongoing monitoring role to ensure that licences are fit for
purpose and the requirement to hold a licence is maintained in workplaces. Where unit
standards are involved New Zealand Qualifications Authority will be responsible for
auditing and accrediting training providers.

Consultation

Broad public consultation was completed in late 2019 with the general proposals for
revised plant and structures regulations. Consultation focused on the height of scaffolding
work for which a competency requirement should apply and the classes of work that
should be licensed or otherwise “ticketed”.

After policy decisions are taken to replace the certificates of competence under the 1995
regulations with the proposed 5 classes of scaffolding work licence, we propose to consult
further on fees.

This will initially be completed as part of a discussion document accompanying and
explaining an exposure draft of the plant and structures regulations. Determination of who
the issuing agency/agencies should be will follow.
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F. Fees payable to WorkSafe for recognition as
inspection body

We are proposing the introduction of fees for recognition of inspection bodies under the
regulations.

Status quo

e Part 4 of the current PECPR Regulations contains administrative arrangements for the
operation of the regulations. These focus on the regulator (ie WorkSafe) recognising
various documents, and also organisations to perform the functions required for the
operation of the regulations. The regulations create a regulated market for engineering
services in relation to high-risk plant, although new providers are able to seek recognition
to enter the market at any time.

e The key functions which organisations are recognised to perform are:

0 inspection bodies, within or beyond New Zealand, that are able to issue
inspection certificates for equipment (approximately 35 in total under current
regulations)

0 granting certificates of competence for individuals to inspect equipment on behalf
of inspection bodies (70-100 in number)

0 (granting certificates of competence for individuals to complete design verification
on behalf of inspection bodies.

¢ Organisations recognised to perform the latter two categories are described in the
regulations as “qualification issuing agencies”. These are not for profit bodies charged
with performing such a role and/or others and we are not proposing a fee for the
recognition of these bodies.

o WorkSafe recognises inspection bodies that have been accredited by International
Accreditation New Zealand (IANZ) or its Australian or another overseas equivalent, and
which meet specified criteria. Inspection bodies are authorised to perform all or any of the
functions listed in regulation 25.

e We are proposing charging a fee for recognition of inspection bodies. This would be a new
fee for services which are currently performed by WorkSafe without cost recovery.

Policy Rationale: Why a user charge? And what type is most appropriate?

e Because recognised inspection bodies receive a private good, ie they are able to engage
inspection personnel and to offer their inspection services to plant operators, it is
appropriate for WorkSafe to charge for the processing and assessment of applications for
recognition as an inspection body.

o Full cost recovery is proposed.

e Current PECPR Regulation 25 provides that WorkSafe may recognise an organisation as
an inspection body if satisfied that:

(a) it is currently accredited, to a recognised industry standard, by International
Accreditation New Zealand on behalf of the Accreditation Council or by the National
Association of Testing Authorities, Australia; and
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(b) it operates in Australia or New Zealand; and

(c) it has a procedure in place to ensure that every person employed or engaged by it
as a design verifier or an equipment inspector is the holder of a relevant certificate of
competence; and

(d) it has a procedure in place to ensure that every person employed or engaged by it
as a trainee design verifier or a trainee equipment inspector is appropriately qualified,
is a fit and proper person, and is effectively supervised; and

(e) it has a procedure in place to ensure that design verification is carried out only by a
design verifier holding an appropriate qualification; and

(f) it has a procedure in place to ensure that equipment inspection is carried out only by
an equipment inspector holding an appropriate qualification; and

(9) it has afforded an employee of the department, nominated by WorkSafe, an
opportunity of participating in assessments of the organisation’s management system
by, in New Zealand, International Accreditation New Zealand on behalf of the
Accreditation Council or, in Australia, the National Association of Testing Authorities,
Australia; and

(h) it is likely to carry out its inspection work in an objective fashion that promotes
safety and the public interest; and

(i) there is no reasonably foreseeable conflict of interest between its design verification
work, its inspection work, and any other work it does or is likely to do.

o Alternatively, WorkSafe may recognise an inspection body that:

o does not operate in Australia or New Zealand that has been accredited to an
accepted standard by an organisation recognised by IANZ, and

0 has a status equal to an inspection body under the law of the country in which it is
headquartered.

e This allows New Zealand firms to be able to meet the regulations more efficiently by
allowing design verification, fabrication inspection and other functions to be conducted by
recognised bodies abroad. We are not proposing fees for recognition of these
organisations as inspection bodies.

e Each of the underlined clauses above involves the examination of documentary or other
records by WorkSafe to assess applications. Because recognition will involve
organisations of varying size and complexity (from a single engineer to larger
international engineering consultancies) and will be based on detailed information
provided by the controller/ operator and the complexity and size of the overall systems
and processes will vary, we propose that the fee used to recover costs involved should
be variable. We will conduct further work to determine whether this would best take the
form of an hourly rate charged to process applications and audit operators, or a tiered fee
structure.

e The period of recognition is not currently prescribed in regulations. A period and any
other conditions must be specified by WorkSafe in granting the recognition. We propose
the regulations specify a maximum period of five years, conditional on maintaining
accreditation during that period.
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High level cost recovery model

e Full cost recovery is proposed on the same basis and at the same level as the
assessment component of fees proposed for B above.

e With approval in principle to charge a fee, we will prepare more detailed proposals for
fees and consult with industry. This would include discussion of whether to use an hourly
rate alone, a tiered structure or a combination of a base rate and an hourly rate for
technical expertise engaged in assessing proposals.

e There could also be consultation on maximum fees that might apply to any one class of
application
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