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PART 1: KEY DETAILS

1 Parties

2 Funding Start
Date

3 End Date

4 Background

5 Conditions
Precrdent

MINISTRY
The Sovereign in right of New Zealand, acting by and through the Chief Executive
of the Ministry of Business, Innovation and Employment (Ministry)

RECIPIENT I
Torere Macadamias Limited company number., having its registered
offices at 79 Childers Road, Gisborne , New Zealand (Recipient)

Commencement Date (see clause 6.1 of Part 2)

Commercial Information

Through the Provincial Development Unit, the'Wiinistry is responsible for
administering the Provincial Growth Fundjwhich airieto lift productivity
potential in New Zealand’s provinces

The Recipient is a company locatéd-in the Tairawhiti region of the east cost of the
North Island (one of the surge regions ideiitified as a priority for the Provincial
Growth Fund). The Recirient was incorporated in 1999 with the aim of
establishing a commerciaimacadamia industry in New Zealand.

The Recipient hassought a-funding contribution from the Ministry for the
purposes of the Project 'described below. The Ministry has agreed to contribute
funding af-the terms.and conditions of this Agreement (Agreement).

KeyDetaiis ofthis Agreement are set out in this Part 1. The full terms and
conditions.are set out in Part 2. Defined terms and rules of interpretation are set
out in"Pert 3.

Funding will be provided once the Ministry has confirmed in writing that it has
received (in form and substance satisfactory to the Ministry) the following:

e evidence that the Recipient will be able to contribute Co-Funding
towards operational expenses, as set out in item 11 of the Key Details
(Co-Funding);

e abudget showing a detailed breakdown of the costs that will be incurred
by the Recipient in respect of each Stage of the Project;

e aduly executed copy of this Agreement, signed by both parties;

e confirmation from the Ministry of Primary Industries that the Funding
that is being provided in respect of Stage 2 (Nursery Grant) of the Project
is appropriate and aligns with the requirements for that Stage;

e evidence that the Recipient has, and will continue to have, the right to
use the land in connection with the Project; and

e confirmation that the Recipient has obtained all necessary approvals
consents from relevant authorities in relation to the Project.



6

Project

There are 3 Stages to the Project (as broadly described below). Each Stage will

Commercial Information

be undertaken concurrently over a period. The Project Deliverables for
each Stage are set out in the Annexure (Project Deliverables and Instalments) to
this Agreement.

Stage 1 (Training Grant)

The Recipient will work with the Eastern Institute of Technology to develop two
training programmes:

- aNZQA level 2-3 introduction to macadamia course; and

- aNZQA level 4-5 orchard management course.
Each training programme will be able to cater to 12 studentsipel year.
Stage 2 (Nursery Grant)
The Recipient will:

- upgrade the existing nursery by instaliing eiectricity (allowing for the
automation of certain operations);

- increase the capacity of theexisting nursery; and

- employ [ full-timeand " patt-time staff to assist with this Stage of the
Project and the running of the nursery.

Stage 3 (Orchard\.ozn)
The Recipient Will:
- purchase and plantcomem' new macadamia plants in the orchard;
-\_\upgrade the road access to the orchard;
- construct a new de-husking and drying shed;
- develop mechanical harvesting operations;

- employ [ full-time and " part-time staff to assist with this Stage of the
Project and the running of the orchard.

Key outcomes

The key outcomes that are linked to the Project include:
- employ[ full-time staff;
- employ[ part-time staff;

- full enrolment of students in the two training courses that are being
developed under Stage 1 of the project in the first year that those
courses are offered;

- double plant production and plant sales income through the nursery
expansion; and

Commercial Informat

- supply macadamia plants to local growers.



7 Project
Deliverables and
Instalments

8 Key Personnel

9 Approved
Contractors
10 Fundiig

11 Co-Funding

The Recipient is to complete the Project Deliverables and the Ministry is to pay
Instalments as set out in the table in the Annexure (Project Deliverables and
Instalments) to this Agreement.

Vanessa Hayes, Managing Director

Rodney Husband, CEO and Director

Approved contractors for this contract are:

Commercial Information

° —Tree removal.

Commerecial Informa

. —Supply and Install solar

° Commercial Information __ Dig and drain Nursery.

o Commercial Information — pachinery transport

o Commercial Information _ gaed 11t supply?

Commercial Informatior

. — Nursery equipment.

Commercial Inforination

° - Tracter and Mower.

o fommercial nformation — container supply.

Tive recipient shall inform the Ministry if further contractors are engaged for
products or services.

The total Funding available under this Agreement is up to NZ$995,000 excluding
GST (if any). This is the Total Maximum Amount Payable.

The total Funding that is to be made available for each Stage is as follows:

Commercial Informat

e Stage 1 (Training Grant): $ excluding GST (if any).
e Stage 2 Nursery Grant): § " excluding GST (if any).
e Stage 3 (Orchard Loan): § " excluding GST (if any).

Funding will be made available for Stage 1 and 2 of the Project in Instalments
upon completion of certain Project Deliverables, as set out in the table to the
Annexure (Project Deliverables and Instalments), and receipt of a Payment Request
in accordance with clause 1 of Part 2 and the terms and conditions of this
Agreement.

Funding will be made available for Stage 3 of the Project in accordance with the
Loan Agreement.

Commercial Informat

The Recipient must contribute NZ$ excluding GST (if any) towards the

Commercial Information Commercial Info

ongoing operational expenses of its business ,overa period
beginning from the Commencement Date, so that at the end of that period it will

Commercial Informat

have contributed a total of NZ$ towards operating expenses.



12 Reporting

13 Insurance

14 Special Terms

The Recipient will provide the Ministry with the following reports:

1.

2.

A quarterly report by the SOmmercial INformation ,|o\ying the end of each
quarter and within Sommercialinformation” ¢ -, 1y | etion of the Project.

Commercial Information

Post Contract Outcomes Report within of the End Date

Each quarterly report must include the following information:

(a)

(b)
(c)
(d)

(e)

(f)

(8)

description of actual progress of the Project against planned progress
including achievement of any Project Deliverables;

a summary of Funding received for the Project;
a summary of expenditure to date, actual against buidgeted;

plans for the next quarter (not required in the-final-regortfollowing
completion of the Project);

any risks and/or issues arising or expected to arise with the Project, costs
or performance of this Agreement.includingdetail of any issues notified
to the Ministry in accordance/with.ciause 3711 of Part 2;

copies of any proposed @rdiany \ouillished promotional material, media
publicity or other decumentation relevant to the Project or the Project
Deliverables; and

any other informaticn'that is notified by the Ministry in writing to the
Recipierit:

The Post Contract Qutcome report must include the following information:

-\
(&)

(b)

(c)
(d)
(e)

(f)

(8)

an anaysis of how the Funding has enabled the Recipient to achieve the
key.outcomes (as set out in item 6 of the Key Details) of the Project;

the number of jobs that were created during and resulting from the
Project;

how the Project has increased social inclusion and participation;
how the Project has contributed to Maori development;

how the Project has contributed to New Zealand’s climate change
commitments and environmental sustainability;

how the Project has increased regional and national resilience by
improving growth and diversification of the economy; and

any other information that is notified by the Ministry in writing to the
Recipient.

The Recipient acknowledges that the Ministry is developing an evaluation
framework for the Provincial Growth Fund and is likely to receive requests for
additional information from the Ministry.

Refer to Part 2, section 3.16.

Not applicable.



15 Contact Person

16 Address for
Notices

SIGNATURES

Ministry’s Contact Person:

Name: Mark Feary
Email: Privacy of natural persons

To the Ministry:

15 Stout Street,

PO Box 1473

Wellington 6140

Attention: Provincial Development Unit

Email: Privacy of natural persons

SIGNED for an on behalf of the
SOVEREIGN IN RIGHT OF NEW ZEALAND
by the person named below, being a
person duly authorised to enter iiitg
obligations on behalf of the Ministiyv-of
Business, Innovation and-Eraploymerst:

Nare:
Position:

Date:

Recipient’s Contact Person:
Name: Vanessa Hayes

Email: info@toreremacadamias.co.nz

To the Recipient:
79 Childers Road, Gisborne, 4010
PO BOX 238, 4040

Attention: Vanessa Hayes

Email: info@tererernacagarnias.co.nz

SIGNERfor 2nd on behalf of the
RECIPIEWVT by the person named
belew, being a person duly authorised
t0 enter into obligations on behalf of
the Recipient:

Name:
Position:
Date:
END OF PART 1
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PART 2: GENERAL TERMS
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1.2

1.3

FUNDING

The Ministry will pay the Funding (up to the “Total Maximum Amount Payable” specified in the Key
Details) to the Recipient, subject to the terms of this Agreement. The Recipient must use the
Funding on Eligible Costs.

The Recipient must submit a Payment Request to Commercial Information and copying in thie
Ministry’s Contact Person in accordance with item 7 (Project Deliverables and Instalments).of the
Key Details.

Each Payment Request is to be signed by a Director and an authorised signatgtyaf the Rizc¢ipient and
must be in the form set out in the Schedule and include the confirmationsset'outsthetein, and must
include:

(a) the amount of Funding requested, which must not exceed the'relevant Instalment set out in
the table in the Annexure (Project Deliverables and-instal-nents);

(b) a breakdown of total Eligible Costs incurred by the Recisient and confirmation that such
costs are Eligible Costs for the purposé ofihis Agreeient and have been paid or are
currently due and payable (not reduired for any initial payment to be paid on the
Commencement Date);

(c) copies of invoices recéived by thie Recipient from third parties in relation to the Eligible Costs
where those Eligibie Costs. are\more than $1,000 (on an individual basis or when grouped by

supplier or subiaect matter) and statements and accounts showing the Eligible Costs incurred;

(d) if the Payment Request includes a GST component, contain a valid GST invoice complying
with the-Goads-and Services Tax Act 1985;

(e) canfirmation that no Termination Event is subsisting and that each of the warranties under
clauses 3 and 7 of this Agreement are correct as at the date of the Payment Request; and

() contain any other information required by the Ministry.

The Ministry is not required to pay any Funding in respect of a Payment Request:

(a) where the Ministry is not satisfied with the progress of the Project;

(b) if the Ministry is not satisfied with the information that is contained within, or provided in
connection with, the quarterly reports or the Payment Request noting that in the context of
the Payment Request the Ministry may elect to pay the Recipient for certain Eligible Costs
that are the subject of the Payment Request and withhold payment for other Eligible Costs

that the Ministry disputes;

(c) if the Ministry is not satisfied that the Recipient has applied Co-Funding in accordance with
clause Error! Reference source not found. of this Agreement;

(d) if payment will result in the Funding exceeding the “Maximum Amount Payable” in respect
of the Project, or the maximum amount for a particular Stage;

(e) while there one or more Termination Event(s) have occurred and are continuing;
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2.1

(f) if this Agreement has expired or been terminated; and/or

(g) while the Recipient is in breach of this Agreement.

Subject to the terms of this Agreement, the Ministry will pay each valid Payment Request by no
later than the 20t day of the month after the month the Payment Request is dated, and if such day
is not a Business Day, on the next Business Day.

CO-FUNDING

The Recipient must ensure that during the term of this Agreement the Co-Funding is.applied
towards the operational expenses of the Recipient’s business, as contemplated by {this Agreerient.

RECIPIENT’S RESPONSIBILITIES

Standards and compliance with laws

31

3.2

The Recipient will use reasonable endeavours to undertake-thie Project.as described in this
Agreement.

In undertaking the Project, the Recipient will corably with ali applicable laws, regulations, rules and
professional codes of conduct or practice:

Project Deliverables, Key Personnel, Confractors’and tiie Project

33

3.4

3.5

3.6

The Recipient will ensure-thatthe Pioject Deliverables and the Project are carried out:

(a) promptly witih due diligence, care and skill, and in a manner that meets or exceeds Best
Industry Practice;

(b) by apprepriately trained, qualified, experienced and supervised persons; and
(c) in’accordance with any directions of the Ministry, notified by the Ministry in writing from
time to time.

The Recipient will ensure that the Project Deliverables are completed by the relevant “Completion
Date” specified in the Key Details.

The Recipient will ensure that the Key Personnel undertake their respective roles in connection with
the Project as specified in the Key Details, except as otherwise approved in writing by the Ministry.
If any Key Personnel become unavailable to perform their role, the Recipient must promptly arrange
replacement Key Personnel acceptable to the Ministry.

The Recipient may not contract the delivery of the Project or any of its obligations under this
Agreement except where:

(a) it has the Ministry’s prior written approval (which may be given on any conditions specified
by the Ministry);

(b) the contractors are named as “Approved Contractors” in respect of particular roles in the
Key Details; or

(c) the contract is for less than $20,000.
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3.7

3.8

The Recipient is responsible for the acts and omissions of any contractors.

The Recipient will ensure (and will procure that the head contractor when engaging with any other
contractor ensures) that all agreements it enters into with contractors or any other party in
connection with the Project are on an “arm’s length” basis, provide value-for-money and do not
give rise to any Conflict of Interest. The Recipient must provide the Ministry with reasonable
evidence of compliance with this clause 3.8 in response to any request by the Ministry from time to
time.

Information Undertakings

3.9

3.10

3.11

3.12

The Recipient will provide the Ministry with the reports (if any) specified in the Key Detzils; i
accordance with the timeframes and reporting requirements set out in the Key Dataiis.

The Recipient will provide the Ministry with any other information abcut.the Pioiect requested by
the Ministry within the timeframe set out in the request.

The Recipient will promptly notify the Ministry if:

(a) the Recipient (or any of its personnel or cer\tractars) becomes aware of, or subject to, a
Conflict of Interest;

(b) the Recipient becomes aware‘0fany.rnatter that could reasonably be expected to have an
adverse effect on the Projéct, or résult.iii a Termination Event or a breach of any term of this
Agreement by the Recipient.

The Recipient will not’at any timie do anything that could reasonably be expected to have an adverse
effect on the reputation, good standing or goodwill of the Ministry. The Recipient will keep the
Ministry informed of any, matter known to the Recipient which could reasonably be expected to
have such arieffect

Funding, racords,and auditors

213

3.14

The-Recipient will receive and manage all Funding in accordance with good financial management
and accounting practices and to a high standard that demonstrates appropriate use of public funds.

The Recipient must keep full and accurate records (including accounting records) of the Project, and
retain them for at least 7 years after the last payment of Funding under this Agreement. The
Recipient must permit the Ministry (or any auditor nominated by the Ministry) to inspect all records
relating to the Project and will allow the Ministry and/or the auditor access to the Recipient’s
premises, systems and personnel for the purposes of this inspection.

Capital Assets

3.15

If the Recipient uses the Funding to purchase or develop any Qualifying Capital Asset and, at any
point during the term of this Agreement or during the 20 years after the End Date, either:

(a) the Recipient sells, disposes or transfers the Qualifying Capital Asset, without the Ministry’s
prior written consent; or

(b) the Qualifying Capital Asset will no longer be used for the purpose intended by the Ministry
at the time this Agreement was entered into,
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then the Recipient must immediately repay to the Ministry an amount equal to the amount of
Funding used by the Recipient in the purchase or development of the Qualifying Capital Asset, as
determined by the Ministry.

Insurance

3.16 The Recipient must effect and maintain insurance that is adequate to cover its obligations under this
Agreement, plus any other insurance specified in the Key Details. The Recipient will, on request,
provide the Ministry with evidence of its insurance cover required under this clause.

Health and Safety

3.17 Without limiting its other obligations under this Agreement, the Recipient wili:

(a)

(b)

(c)

consult, cooperate and coordinate with the Ministry to the extént requiréd by the Ministry
to ensure that the Ministry and the Recipient will each coraply with\théir respective
obligations under the Health and Safety at Work Act 2025 as.theyreiate to this Agreement
and the Project;

perform its, and ensure that the contractars perfarm their, obligations under this
Agreement and the Project (as applicghiellin compiiance with its and their obligations under
the Health and Safety at Work Act(2915;

comply with all directions 01 the Ministry relating to health, safety, and security; and
report any health-ahd\satety incident, injury or near miss, or any notice issued under the

Health and Safetyat Work Act 2015, to the Ministry to the extent that it relates to, or
affects, this/Agreement or the Project.

4 PROJECT GOVERNANCE

(a)

(b)

If\advised in writing by the Ministry the Recipient will:

0 provide reasonable notice to the Ministry of all Project management group meetings
and Project governance group meetings; and

(ii) provide copies of all documents and notices to be tabled at the Project management
group meetings and Project governance group meetings to the Ministry no later than
a reasonable period prior to the meetings, and the minutes of those meetings within
a reasonable period after each meeting

The Ministry may appoint observers who will be entitled to attend and speak at all Project
management group meetings and Project governance group meetings (but will not be
entitled to vote on any matter at those meetings).

5 INTELLECTUAL PROPERTY

5.1 The Ministry acknowledges that the Recipient and its licensors own all pre-existing intellectual
property which they contribute to the Project, and all new intellectual property which they create in
the course of the Project.

5.2 The Recipient grants an irrevocable, perpetual, royalty-free, sub-licensable licence to the Ministry to
use all reports, documents, information and other materials created or provided by the Recipient to
the Ministry under or in connection with the Project and this Agreement.

10
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53

6.1

6.2

6.3

The Recipient warrants that it has obtained (or will obtain, prior to creation of each relevant work)
all rights and permissions necessary to enable the grant and exercise of the licence in clause 5.2
without infringing the intellectual property rights of any third party.

TERM AND TERMINATION

This Agreement will be effective on and from the Commencement Date, which will be the latest to
occur of:

(a) the date this Agreement has been signed by both parties; and

(b) the date on which the Ministry has provided written notice to the Recipient that-the
Conditions Precedent specified in the Key Details, if any, have either kéen satistied (in the
opinion of the Ministry) or waived by the Ministry.

Subject to clause 6.6 of Part 2 (Survival), this Agreement will remainiin force until the End Date,
unless terminated in accordance with this Agreement (the Tei).

The Ministry can terminate this Agreement with immediate affect, by giving notice to the Recipient,
at any time while:

(a) the Ministry reasonably considerscthat the Recipient has become or is likely to become,
insolvent or bankrupt;

(b) the Recipient is subjectto the appoiintment of a liquidator, receiver, manager or similar
person in respect-oiany ef its'\assets;

(c) the Recipieni has'ceased to carry on its operations or business (or a material part of them) in
New.Zealand; or

(d) any bivecrrnore of the follow events or circumstances remains unremedied:

(i) the Recipient is materially in breach of any obligation, or a condition or warranty,
under this Agreement;

(ii) the Recipient abandons the Project;

(iii) the Recipient has provided the Ministry with information in connection with or
under this Agreement that (whether intentionally or not) is materially incorrect or
misleading, and/or omits material information;

(iv) the Ministry reasonably considers that this Agreement or the Project has caused, or
may cause, the Ministry and/or the New Zealand Government to breach any legal
obligations (including its international trade obligations);

(v) the Recipient is involved in any intentional or reckless conduct which, in the opinion
of the Ministry, has damaged or could damage the reputation, good standing or
goodwill of the Ministry, or is involved in any material misrepresentation or any
fraud;

(vi) the Recipient (or any of its personnel or contractors) is subject to a Conflict of
Interest which cannot be managed to the Ministry’s satisfaction; or

11



FUNDING AGREEMENT — PROVINCIAL GROWTH FUND

6.4

6.5

6.6

7.1

7.2

(vii)  any change in law, regulations, government policy or other circumstances materially
affects the Ministry’s ability to perform its obligations under this Agreement.

However, where the Ministry considers that a Termination Event set out in clause 6.3(d) can be
remedied, the Ministry will give notice to the Recipient requesting a remedy, and will not exercise
its right of termination unless the relevant event remains unremedied for at least 14 days (or any
longer period agreed with the Recipient) after that notice has been provided by the Ministry.

The Ministry may recover Funding from the Recipient as follows:

(a) Misspent Funding. At any time the Ministry may recover the amount of any Funding that has

been spent or used other than in accordance with this Agreement, together \vith.intereston all
such amounts calculated at™" % per annum from the date of the missperidingTo the date the
money is repaid.

(b) Uncommitted Funding. On expiry or termination of this Agteameit, th&Ministry may recover

any Funding paid to the Recipient, which the Recipient:

(i) has not spent or contractually committed to spend.in-dccordance with this Agreement;
or

(ii) has spent or contractually caramittec, ta spend in accordance with this Agreement but
which the Recipient cannave reiunded or released from that commitment.

(c) Co-Funding not provid&d.. If\Co-Fun4ing is required as set out in the Key Details, on expiry or

termination of thisAgreemient, if the Co-Funding has not been used for the Project, the Ministry
may recover ar 2mouni tihat represents the same proportion of the Funding as the proportion
of Co-Fundingthathas not been used is of the total Co-Funding.

(d) Project.akandoréd. If the Recipient has abandoned the Project or stated an intention to

abandoiitiheProject, and does not within 10 Business Days of being requested to do so by the
Ministiy) demonstrate to the Ministry’s satisfaction that the Recipient will proceed with the
Drgject, the Ministry may recover an amount up to the total value of the Funding, provided the
IVlinistry may not recover under this subclause if the Recipient satisfies the Ministry that it acted
on reasonable grounds in deciding to abandon the Project.

(e) Excess Funding. On expiry or termination of this Agreement, where the total Funding paid

under this Agreement and any other money received by the Recipient to carry out the Project
exceeds the funding required to perform the Project, the Recipient must upon request refund
to the Ministry the excess amount. The Recipient is not required to refund, under this clause
6.5(e), any amount that exceeds the total amount of Funding.

Survival. Clauses 1.4, 3.2, 3.9, 3.13, 3.14, 3.15, 5, 6, 7, 8,9, 10, 11, 12 and 13 survive expiry or
termination of this Agreement, along with any other parts of this Agreement necessary to give
effect to those provisions. Expiry or termination of this Agreement does not affect any accrued
rights, including any rights in respect of a breach of this Agreement or Termination Event that
occurred before expiry or termination.

WARRANTIES

The Recipient warrants that, in the course of its activities in connection with the Project, it will not
infringe any intellectual property or other rights of any third party.

The Recipient warrants that, as at the date of this Agreement:

12
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7.3

7.4

8.1

8.2

9.1

(a) It has full power and authority to enter into and perform its obligations under this
Agreement which, when executed, will constitute binding obligations on it in accordance
with this Agreement’s terms;

(b) all information and representations disclosed or made to the Ministry by the Recipient in
connection with this Agreement are true and correct, do not omit any material matter, and
are not likely to mislead or deceive the Ministry as to any material matter;

(c) it has disclosed to the Ministry all matters known to the Recipient (relating to Project;/the
Recipient, its contractors or its personnel) that could reasonably be expected to hdve an
adverse effect on the reputation, good standing or goodwill of the Ministry; 2nd

(d) it is not aware of any material information that has not been disclosed to-the iinistry which
may, if disclosed, materially adversely affect the decision of the Ministry whetiver to provide
the Funding.

The Recipient acknowledges that the Ministry has entered int0-this Agreemént in reliance on these
warranties.

The Recipient acknowledges and agrees that the Ministry. ias‘wade no warranty or representation
that any funding or financial support is or willhe-available to the Recipient in respect of the Project
other than the Funding.

LIABILITY AND INDEMNITY

The maximum liability of the Ministiy\under or in connection with this Agreement, whether arising
in contract, tort (including negligence) or otherwise, is limited to the total amount of Funding paid
or payable under/this Agreement.

The Ministiyis hotliable for any claim under or in connection with this Agreement, whether arising
in centract, tertAincluding negligence) or otherwise, where such claim is or relates to any loss of
profit, loss ofl ravenue, loss of use, loss of reputation, loss of goodwill, loss of opportunity (in each
case whether direct, indirect or consequential) or any other indirect, consequential or incidental
inss~ar damages of any kind whatsoever.

CONFIDENTIALITY

Subject to clause 9.2 and 9.3, each party will keep the other party’s Confidential Information in
confidence, and will use or disclose that Confidential Information only to the extent necessary to
perform its obligations, and/or take the intended benefit of its rights, under this Agreement.
However, this will not prohibit:

(a) either party from using or disclosing any information with the written prior consent of the
other party;

(b) use or disclosure of information that has become generally known to the public other than
through a breach of this Agreement;

(c) either party from disclosing information to its personnel or contractors with a need to know,
so long as the relevant personnel and contractors use the information solely to enable that
party to perform its obligations and/or take the intended benefit of its rights under this
Agreement, and so long as they are informed of the confidential nature of the information
and in the case of the Recipient, the Recipient receives an acknowledgement from its

13
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9.2

9.3

10

10.1

10.2

10.3

personnel or contractors that they acknowledge, and will comply with, the confidentiality
obligations in this Agreement as if they were party to it;

(d) disclosure required by any law, or any compulsory order or requirement issued pursuant to
any law; or
(e) the Ministry from using or disclosing to any third party any information, document, report or

other material licensed under clause 5, provided that prior to any such disclosure the
Ministry removes all information that is commercially sensitive to the Recipient fromhe
relevant work.

The Recipient acknowledges and agrees that nothing in this Agreement restricts the Miristry’s
ability to:

(a) discuss, and provide all information in respect of, any matters toincerning the Recipient, the
Project or this Agreement with any Minister of the Crown,(any other.government agency or
any of their respective advisors;

(b) meet its obligations under any constitutional or parliamentary convention (or other
obligation at law) of or in relation to the New Zealand Rarliament, the New Zealand House of
Representatives or any of its Committées;ahy Minisier of the Crown, or the New Zealand
Auditor-General, including any obfigations urider the Cabinet Manual including the "no
surprises" principle; and

(c) publicise and report ch the\awaidirg of the Funding, including the Recipient’s and any of its
subcontractor’s rames, thearnount and duration of the Funding and a brief description of
the Project, civwebsites; in media releases; general announcements and annual reports.

The Recipient acknowledges that:
(a) the ¢citents of this Agreement; and
(b) infermation provided to the Ministry,

may be official information in terms of the Official Information Act 1982 and, in line with the
purpose and principles of the Official Information Act 1982, this Agreement and such information
may be released to the public unless there is good reason, in terms of the Official Information Act
1982, to withhold it.

PUBLICITY

Before making any media statements or press releases (including social media posts) regarding this
Agreement and/or the Ministry’s involvement with the Project, the Recipient will consult with the
Ministry, and will obtain the Ministry’s prior approval to any such statements or releases.

The Recipient will refer any enquiries from the media or any other person about the terms or
performance of this Agreement to the Ministry’s Contact Person.

The Recipient will acknowledge the Ministry as a source of funding in all publications (including any
digital presence) and publicity regarding the Project, provided that the Recipient must obtain the
Ministry’s approval of the form and wording of the acknowledgement prior to including the
acknowledgement in the publication or publicity (as the case may be).
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10.4

10.5
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11.1

11.2

12

12.1

12.2

13
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If requested by the Ministry, the Recipient will establish or erect temporary and/or permanent
signage (which may be in the form of a plaque) at the site of the Project acknowledging the Ministry
as a source of funding for the Project. The Ministry may provide such signage and the Ministry will
consult with the Recipient in respect of a suitable location for such signage.

The Recipient does not have the right to enter into any commitment, contract or agreement on
behalf of the Ministry or any associated body, or to make any public statement or comment on
behalf of the Ministry.

DISPUTES

In the event of any dispute, controversy or claim arising out of or in connection with'this
Agreement, or in relation to any question regarding its existence, breach, teriination orinvalidity
(in each case, a Dispute), either party may give written notice to the othef specifving the nature of
the Dispute and requesting discussions under this clause 11. As soon as redsonably practicable
following receipt of a Dispute Notice, the parties will meet (in perSon, orhy.at4dio or video
conference) and endeavour to resolve the Dispute by discussicit, negotiztion and agreement.

A party must not commence any proceedings in connection with.a-Dispute unless at least 40 days
have elapsed since the issue of a corresponding Cispute Notice;and that party has used reasonable
endeavours to comply with this clause 11. Héwev=zi, nothitig in this clause will prevent either party
from seeking urgent interim relief from a court (or'other tribunal) of competent jurisdiction.

CONTACT PERSONS

All matters or enquiries rézarding-this)Agreement will be directed to each party’s Contact Person
(set out in the Key Details),

Each party may fiom timie to time change the person designated as its Contact Person on 10
Business Days’ written-iotice to the other Party.

GENERAL

Each-notice or other communication given under this Agreement (each a notice) will be in writing
and delivered personally or sent by post or email to the address of the relevant party set out in the
Key Details or to any other address from time to time designated for that purpose by at least 10
Business Days’ prior written notice to the other party. A notice under this Agreement is deemed to
be received if:

(a) Delivery: delivered personally, when delivered;

(b) Post: posted, 5 Business Days after posting or, in the case of international post, 7 Business
Days after posting; and

(c) Email: sent by email:

(i) If sent between the hours of 9am and 5pm (local time) on a Business Day, at the
time of transmission; or

(ii) If subclause (i) does not apply, at 9am (local time) on the Business Day most
immediately after the time of sending,
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13.2

13.3

13.4

13.5

13.6

13.7

13.8

13.9

13)10

13.11

13.12

13.13

provided that an email is not deemed received unless (if receipt is disputed) the party giving
notice produces a printed copy of the email which evidences that the email was sent to the
email address of the party given notice.

The Recipient agrees to execute and deliver any documents and to do all things as may be required
by the Ministry to obtain the full benefit of this Agreement according to its true intent.

No legal partnership, employer-employee, principal-agent or joint venture relationship is created or
evidenced by this Agreement.

This Agreement constitutes the sole and entire understanding with respect to the sukject wiaiter
hereof and supersedes all prior discussions, representations and understandings, viritten or efai.

No amendment to this Agreement will be effective unless agreed in writirig and\signe<-ty both
parties.

The Recipient may not assign or transfer any of its contractuzirights or okligations under this
Agreement, except with the Ministry’s prior written approval.

The Ministry may assign or transfer any of its contractuairights-or obligations under this Agreement
without the Recipient’s prior approval. The Minisiry may at'any time disclose to a proposed
assignee or transferee any information which relates\to, or was provided in connection with, the
Project or this Agreement.

No failure, delay or indulgencé ky any partyin exercising any power or right conferred on that party
by this Agreement shall cperateas a vwaiver. A single exercise of any of those powers or rights does
not preclude further &xercises.of those powers or rights or the exercise of any other powers or
rights.

The exercisethy a partv-of any express right set out in this Agreement is without prejudice to any
otherTights) powers or remedies available to a party in contract, at law or in equity, including any
rights, powersor remedies which would be available if the express rights were not set out in this
Agreement.

This Agreement is not intended to confer any benefit on or create any obligation enforceable at the
suit of any person not a party to this Agreement.

Any provision of this Agreement that is invalid or unenforceable will be deemed deleted, and will
not affect the other provisions of this Agreement, all of which remain in force to the extent
permitted by law, subject to any modifications made necessary by the deletion of the invalid or
unenforceable provision.

This Agreement is to be governed by the laws of New Zealand, and the parties submit to the non-
exclusive jurisdiction of the courts of New Zealand.

This Agreement may be executed in any number of counterparts (including scanned and emailed
copies). So long as each party has received a counterpart signed by each of the other parties, the

counterparts together shall constitute a binding and enforceable agreement.

END OF PART 2
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PART 3: DEFINITIONS AND CONSTRUCTION

Defined terms
In this Agreement, unless the context requires
otherwise:

Agreement means this agreement including Parts
1, 2 and 3 and Schedule 1 (and any other
annexures or attachments).

Approved Contractor means an “Approved
Contractor” specified in the Key Details.

Best Industry Practice means that degree of skill,
care and foresight and operating practice that
would reasonably and ordinarily be expected of a
skilled and competent supplier of services
engaged in the same type of undertaking as that
of the Recipient or any contractors (as applicable)
under the same or similar circumstances as those
contemplated by this Agreement.

Business Day means any day other than a
Saturday, Sunday or public holiday within‘the
meaning of section 44 of the Holidays Act 2003:

Co-Funding means the “Co-Fdrding” {if'any) or
any part of the Co-Fundirig/(as the context
requires), described.in the'Key Petails.

Commencerient-Date‘hds.the meaning given in
clause 6.1 bf Pary2

Confidentiaiinformation of a party (Owner),
means\any information in the possession or
control of another party (Holder) that:

(a) was originally acquired by the Holder in
connection with this Agreement through
disclosures made by or at the request of
the Owner; and/or

(b) was originally acquired by the Holder in
connection with this Agreement through
any access to, or viewing, inspection or
evaluation of, the premises, facilities,
documents, systems or other assets
owned or controlled by the Owner;
and/or

(c) is derived from information of a kind
described in paragraph (a) or (b) above;

but excludes any information which the Holder
can show:

(d) was lawfully acquired by the Holder,
entirely independently of its activities in
connection with this Agreement, and is
free of any other obligation of confidence
owed to the Owner; and/or

(e) has been independently developeda’by
the Holder withoutreference to the
Owner’s Configential [nformiation, and
without breachirig any other obligation of
confidence owed o the Owner.

Notwitiistanding the-foregoing, the terms of this
Agreement aive Confidential Information of which
@ach Raityisboth an Owner and a Holder.

Conflict of Interest means any matter,
circumstance, interest or activity of the
Recipient, its personnel or contractors, or any
other person with whom the Recipient has a
relationship that:

(a) conflicts with:

(i) the obligations of the Recipient
(or its personnel or contractors)
to the Ministry under this
Agreement; or

(ii) the interests of the Recipient in
relation to this Agreement and/or
the procuring of the Project; or

(b) otherwise impairs or might appear to
impair the ability of the Recipient (or any
of its personnel or contractors) to
diligently and independently carry out the
Project in accordance with this
Agreement.

Eligible Costs means the actual costs reasonably
incurred by the Recipient:

(a) on or after the Funding Start Date and no
later than the End Date;

(b) in good faith for the purpose of carrying
out the Project or for purposes incidental
to the Project, including all internal costs,
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disbursements and expenses incurred by
the Recipient for such purposes (and to
the extent the Recipient is carrying out
any other activities) reasonably and
proportionately allocated towards such
purposes; and

(c) to the extent that the expenditure relates
to work performed by parties not at
"arm’s length”, that expenditure is
assessed at reasonable market value, and
contains no unacceptable overhead and
no element of “in group profit”.

End Date means the “End Date” specified in the
Key Details.

Funding means the funding or any part of the
funding (as the context requires) payable by the
Ministry to the Recipient in accordance with the
terms of this Agreement, as described in the Key
Details.

Funding Start Date means the “Funding Stalit
Date” specified in the Key Details.

Instalment mean an instalmentpayable\by the
Ministry to the Recipient/upon completion of
particular Project Deliverahles, as s€t out in the
Annexure (Project Deliverahlessand Instalments)
to this Agreemerit.

Key Betails'mearisPart 1 of this Agreement.

Key Perscnnel means the “Key Personnel”
spécified in the Key Details.

Loan Agreement means the loan agreement to
be entered into by the Recipient and the Ministry
in relation to the loan being provided in respect
of Stage 3 (Orchard Loan) of the Project.

Payment Request means a request submitted to
the Ministry by the Recipient seeking payment of
Funding substantially in the form set out in the
Schedule to this Agreement.

Project means the “Project” described in the Key
Details.

Project Deliverable means a deliverable to be
provided by the Recipient to the Ministry, as set
out in the Key Details.

Qualifying Capital Asset means a capital asset (as
determined in accordance with generally
accepted accounting practice, as defined in the
Financial Reporting Act 2013) purchased or
developed by the Recipient using no less than
$50,000 of Funding.

Recipient means the Recipient specified in the
Key Details.

Termination Event means any one-armefe of\the
events or circumstances set out/if.clause §.2-

Construction
In the construction of'this Agréement, unless the
context requires otherwisz:

Currency: areférence’to any monetary amount is
to New Zealand.currency;

Defined"7Terms: words or phrases appearing in
this Agreement with capitalised initial letters are
defined terms and have the meanings given to
them in this Agreement;

Documents: a reference to any document,
including this Agreement, includes a reference to
that document as amended or replaced from
time to time;

Inclusions: a reference to “includes” is a
reference to “includes without limitation”, and
” {“aw:

“include”, “included” and “including” have
corresponding meanings;

Joint and Several Liability: any provision of this
Agreement to be performed or observed by two
or more persons binds those persons jointly and
severally;

Parties: a reference to a party to this Agreement
or any other document includes that party's
personal representatives/successors and
permitted assigns;

Person: areference to a person includes a
corporation sole and also a body of persons,
whether corporate or unincorporate;

Precedence: if there is any conflict between the
different parts of this Agreement, then unless
specifically stated otherwise, Part 2 will prevail
over the Key Details, and the Key Details will
prevail over any Attachments;
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Related Terms: where a word or expression is
defined in this Agreement, other parts of speech
and grammatical forms of that word or
expression have corresponding meanings;

Statutes and Regulations: a reference to an
enactment or any regulations is a reference to
that enactment or those regulations as amended,
or to any enactment or regulations substituted
for that enactment or those regulations;

Writing: a reference to “written” or “in writing”
includes email and any commonly used electronic
document format such as .DOC or .PDF.

END OF PART 3
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Schedule: Payment Request
To: MINISTRY OF BUSINESS, INNOVATION AND EMPLOYMENT
Dated: [e] PAYMENT REQUEST NO. [e]
1. We refer to the Funding Agreement dated [¢] and agreement number [¢] between Torere
Macadamias Limited as recipient (Recipient) and The Sovereign in right of New Zealand, acting by

and through the Chief Executive of the Ministry of Business, Innovation and Employment (Miziisiry)
(the Agreement). Terms defined in the Agreement have the same meaning in this Payment

Request.
2. This is a Payment Request for the purpose of clause 1.3 of the Agreement.
3. The Project Deliverables which are the subject of this Payment Request are:

[insert description of Project Deliverables].
4. The amount of Funding requested is $[*] excluding GS¥ it ahu.
5. Invoices/statements and accounts evidencingdhe Eligible Casts incurred are attached.
*Note that for any Eligible Costs that are moré.than. 51,090 (on an individual basis or when grouped by
supplier or subject matter) a copy of the otiginal.invoices received from third parties in relation to the

Eligible Costs must be provided.

6. That each of the items referred'to in"paragraph 5 are Eligible Costs for the purpose of the
Agreement have Yeen paid'or are currently due and payable.

7. Co-Funding wili-heusedto meet the following operational expenses that have been incurred by us:

[inclade breakdown description of operational expenses that Co-Funding will meet]

2, iIncluge valid GST invoice if relevant].
9. We confirm that:
(a) no Termination Event is subsisting; and
(b) each of the warranties set out in the Agreement are correct as at the date of this Payment
Request.

Except to the extent otherwise agreed in writing by the Ministry, all those items forming part of the Eligible
Costs identified in any previous Payment Request as due or becoming due and payable, have been paid in
full.

By and on behalf of the Recipient by

Torere Macadamias Limited

Position: Director Authorised Officer
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Annexure: Project Deliverables and Instalments

Stage One — Training Grant

Stage Two — Nursery Grant

)

Deliverables: _ _
- Evidence paid in previous® " period
- Post Contractual Outcomes Report

Total Instalments

$Commerz:ial Inform

Deliverables Instalment Deliverables Instalment
First Instalment (Commercial Information) Sc"’“’“e’da' = | First Instalment (Comrnercwl_!nzzrmation) Sc"’“’“e’da' = |
Deliverables: Deliverables:

- Completion of conditions precedent - Compietion ot conditions precedent
- Payment Request form - Payment Request form
N o ;ommercial Info : : om
Second Instalment (Commeraal Informatlon) SC Secondinstalment (Commeraal Informatlon) SC
Deliverables: Deliverables:
- First quarterly report I - First quarterly report
- Payment Request form < - Payment Request form
Third Instalment (Commercial Information) g”"'“e’”‘" o Third Instalment (Commercial Information) SC"’“
Deliverables: Deliverables:
- Second quarterly report - Second quarterly report
- Payment Requestform |\ - Payment Request form
Fourth Instalment (CoTmercal informaon s Final Instalment (COmmercial Information s
Deliverables: )
- Third quarterly report Deliverables:
- Payment Request form - Evidence paid in previous 2 month period
Final Instalment (COmMmercial Information ey - Post Contractual Outcomes Report

Total Instalments

SCommercial Informa
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Stage 3 Orchard Loan

sCummevcial Inform

This stage is contingent on the significant progress with the earlier stages. Therefore the detailed deliverables and instalments will be determined before the end
of 2019.
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