]‘ PROVINCIAL
DEVELOPMENT
FUNDING AGREEMENT
BETWEEN

MINISTRY OF BUSINESS,;
INNOVATION AND ERIPLCYMENT

AND
WHANGAREI ART MUSEUM TRUST
FOR

HUNDERTWASSER ART CENTRE



Parties

Funding Start
Date

End Date

Background

PART 1: KEY DETAILS

MINISTRY
The Sovereign in right of New Zealand, acting by and through the Chief Executive
of the Ministry of Business, Innovation and Employment (Ministry)

RECIPIENT

Whangarei Art Museum Trust a registered Charitable Trust (registration.number
CC 837298), having its registered offices at 91 Dent St, Te Manawa, The Hub,
Whangarei (Recipient)

11 April 2018.

30 April 2021.

Through the Provincial Development Unit, the Ministry is responsible for
administering the Provincial Growtii Furid,<whicti aims to lift productivity
potential in New Zealand’s provirices.

The Recipient is a registered 'charitable trust (CC837298) established in 1997. As
the majority of trustees of the Recipient are Whangarei District Council-
appointed, the Recipient.is refeired to as a Council Controlled Organisation under
the Local Goveimmeiit Act 2002, but it retains independent operation and
governance.

Freidefnsreich-Huridertwasser was an Austrian-born New Zealand artist who lived
in New.Zealand from the 1970’s until his death in 2000. Hundertwasser is world-
reknowned for his art, conceptual architecture and ground-breaking work in
sustainability, recycling and conservation. In 1993, Hundertwasser nominated the
termér Northland Harbour Board building in Whangarei as an ideal location for
the Hundertwasser Art Centre with Wairau Maori Art Gallery (Project).

The Recipient will lease the land and buildings necessary for the Project from the
Whangarei District Council for a nominal annual fee. The lease period is 34 years
and 9 months. The finished Hundertwasser Art Centre will be owned and
operated by the Recipient, who will be responsible for ongoing maintenance of
the building and immediate surrounds. Maintenance of public and parking
facilities, adjacent parks and services in the Whangarei Town Basin will remain
the responsibility of the Whangarei District Council.

The Hundertwasser Art Centre will house two galleries (one dedicated to original
Hundertwasser works and the other being a gallery showcasing Maori art), an
extensively-programmed education centre, a theatre and a commercially
operated museum shop and café. Beyond the obviously unique physical
appearance of the building itself, the Hundertwasser Art Centre includes these
marketable points of differences:

- the only permanent collection of original Hundertwasser art outside of

Vienna;

- New Zealand’s first curated gallery dedicated to contemporary Maori fine art;
an international showcase of modern Maori art and a platform to build a
contemporary art collection of renown for Whangarei;



- the largest living, forested roof in the Southern Hemisphere, developed in
New Zealand;

- the last of the Hundertwasser’s architectural works to be built in the world;

- acentre for learning that encompasses art, sustainability, architecture and
conservation;

- abuilding that is also an accessible and interactive work of art;

- an additional Northland visitor offering large enough t0 he-ingluded for
consideration by international travel wholesalers @larnigside-the current local
packages (Bay of Islands, Poor Knights diving).

The Hundertwasser Art Centre is a compitinity\oroject; initially led by the
Whangarei District Council, then transtercet! to the Recipient with Prosper
Northland Trust also being established)to.sugrort the Recipient and the Project
through its fundraising and censtructien:

To ensure there was regi@nal biuy-in 10 the Project, Whangarei District Council
commissioned a ratepaver referendum in 2014 to decide on what the best option
was for the old Harbiour Bozid building. The Project gained 51 percent of the
total votes froim the three-options available. The Project is a priority within the
Tai TokeratNoithland-Economic Action Plan.

As ai'equirement-of the ratepayer referendum, the Project is required to provide
aimunderwrite of potential operating losses for a period of 10 years from opening
Confidential ‘nfcrmation entrusted to the Government

This underwrite has been put in place by the Recipient and comprises an
underwrite undertaking from Westpac Bank, a cash bond with Whangarei District
Council and an undertaking by the Ngatiwai Trust Board.

As part of the underwrite structure, the Recipient is required to deposit two cash
bonds:

Confidential information entrusted to the Government

These bonds must be deposited Confidential information entrusted to the Government
the full opening to the public of the Hundertwasser
Arts Centre.

As part of the submission that supported the Recipient’s application to the
Ministry for Funding, a further of fund raising is required during the
construction period for the Project to meet the projectedq full
construction and fit out costs as well as the_required or the above

bond deposits. Total costs for the Project are expected to b

In the event that, by 120 days before the opening date of the Hundertwasser Arts
Centre, there is a shortfall on the Recipient’s fundraising and it is unable to
deposit the cash bonds, it intends to apply any amount of the Funding not used
in the construction and fit out to this funding shortfall. Those funds shall be
subject to a separate funding agreement to be entered into with the Ministry and
it is intended that any funds advanced by the Ministry will be returned to the
Ministry at the end of the underwrite period.



5

Conditions
Precedent

The Recipient has sought a funding contribution from the Ministry for the
purposes of funding the Project. The Ministry has agreed to contribute funding
on the terms and conditions of this Agreement (Agreement).

The Ministry has committed total aggregate funding of up to_
towards the Project.

Key details of this Agreement are set out in this Part 1. The full terms and
conditions are set out in Part 2. Defined terms and rules of interpretation are set
out in Part 3.

No

Funding is payable under this Agreement until the Ministry hasconfirried to

the Recipient in writing that it has received, and found, in it<.sele'discretion, to
be satisfactory to it in form and substance, the following-documzents and
evidence:

(a)

(b)

()

(d)

(&)

(f)

(8)

(h)

)

All applicable Authorisations required for the Project’have been obtained
including providing a copy of the Resautce Consent and Building Consent.

A copy of the executed lease frem Whangarei District Council to the
Recipient for the Project site fcr a hetiod-of 34 years and 9 months.

A copy of the constructian contiract and specifications, in a form and
substance satisfactory+o the Ministry, evidencing that the Project (pursuant
to the final deyelcoment design) will be completed in accordance with the
financial inforraation supplied to the Ministry under subclause (h) below.

Financialinfarmatign — a final, updated, funds flow statement/model and
budget setting out the funding and application of funds in relation to the
Projectand the financing thereof, including all fees, costs and expenses
(including taxes) in connection with the same (the Financial Model).

A budget setting out the funding and application of funds in relation to:
i the operation of the Hundertwasser Art Centre; and
ii. long-term maintenance of the facilities.

Evidence that all insurances required to be in place in accordance with this
Agreement have been addressed.

Evidence of the committed co-funding required in item 11 below, proving to
the Ministry’s satisfaction that the co-funding is sufficient, when combined
with the Funding under this Agreement, to fully fund the total construction
and fit-out costs of the Project.

A copy of the executed [PIIEEEIIEIERIIIEN documentation for the guarantee
against operational losses for a period of 10 years from opening of the
Hundertwasser Art Centre.

A copy of the [RIEEEITEIERIINIIEN underwrite agreement.

A copy of documentation between the

and the Recipient granting the Recipient rights
to use intellectual property owned or controlled by the

required for the purposes of the




Project and the ongoing operation of the Hundertwasser Art Centre.
(k) A copy of the building consent for the Project.
6 Project Construction of the Hundertwasser Art Centre with Wairau Maori Art Gallery.

The Project includes:

e The construction of an environmentally sustainable art gallery building
and facility, comprising:

o two galleries (one dedicated to original Hundertwasserwaorks
and the other being a gallery showcasing Maocrifirie’art);

o an education centre that encompasses-art, sustainability,
architecture and conservation;

o atheatre;
o acommercially operatedintseum'shap and café;
o back of house space;including:
= office anasicrage;-and
o N\ e
= gstarfland visitor amenities;

e the only permarient coltection of original Hundertwasser art outside of
Vienng;

o_~ New Zealand's first curated gallery dedicated to contemporary Maori fine
art;an international showcase of modern Maori art and a platform to
huild a contemporary art collection of renown for Whangarei;

e abuilding that is also an accessible and interactive work of art;

e the largest living, forested roof in the Southern Hemisphere, developed
in New Zealand;

e the last of Hundertwasser’s architectural works to be built in the world.

7 Project The Recipient is to complete the following Deliverables for the Project to the
Deliverables and satisfaction of the Ministry by the following due dates:
Instalments
Due Date Project Deliverable

Commercial Information . _
Report to the Ministry outlining Co-

Funding raised to meet the
Commercia required for the Commer

and Commercial Information ¢akh
bonds respectively.

Confirmation to the Ministry whether
there is a shortfall on the Recipient’s
fundraising and it is unable to deposit




8~ Key-RPersonnel

9 Approved
Contractors

10 Funding and
limits on
Funding per
period

the cash bonds. If the Recipient
intends to apply any amount of the
Funding not used in the construction
and fit out to this funding shortfall,
those funds shall be subject to a
separate funding agreement to be
entered into with the Ministry (refer
special term (a) in Clause 14, Part 1).

Commercial Information

LAt the times required under this

Agreement.

Deposit the cash bonds with ommer
and Commercial Information i |

Staff hired ¢r allocated and training
prograrime \coramenced.

Code gt Compliance Certificate
issded.

Surrounding grounds landscaping
completed.

Fit out completed.

Soft Opening Date.

Official Opening Date and trading
commenced.

Reporting.

Refer to attached Schedule 2 and 2A.

I construction company.

The aggregate total Funding available under this Agreement is
excluding GST (if any). This is the Total Maximum Amount Payable.

Subject at all times to the terms of this Agreement and satisfaction with the
relevant due Deliverable(s), at the applicable time, and confirmation of the
contribution of Co-Funding amounts, Funding can be requested by the Recipient
in accordance with the following table and subject to the relevant Funding limits

and Co-Funding contributions:

Date

Amount

Incremental Co-Funding
Aggregate
Funding Limit




11 Co-Funding The Recipient m red Co-Funding to be used for the Project as
follows:

Reporting The Recipient will provide the Ministry with the following reports:

1. A monthly report by the 20th Day of the following month and within 20
Business Days of completion of the Project.

2. Post Contract Outcomes Report within 2 years of the End Date.
Each monthly report must include the following information:

(a) description and analysis of actual progress of the Project against planned
progress including achievement of any Project Deliverables;

(b) a summary of Funding and any Co-Funding received and applied for the
Project;

(c) a costs update (including actual to date and cost to completion for each
Deliverable and the Project);

(d) plans for the next report period (not required in the final report following
completion of the Project);

(e) any risks and/or issues arising or expected to arise with the Project, costs
or performance of this Agreement including detail of any issues notified



13’ insuryance

to the Ministry in accordance with clause 3.11 of Part 2;

(f) copies of any proposed and any published promotional material, media
publicity or other documentation relevant to the Project or the Project
Deliverables;

(g) images of the progress of any development aspects of the Project; and

(h) any other information that is notified by the Ministry in writing to the
Recipient.

The Post Contract Outcome report must include the following informatiorn:

(a) an analysis of how the Funding has enabled the Recirient t0 achiéve the
key outcomes of the Project;

(b) how the Funding has accelerated regional.deveiopnientthrough
increasing the productivity potential of ard.contributing to more and
better paid jobs in the region;

(c) the number of jobs that were ¢réateaduring and resulting from the
Project;

(d) how the Project has increasedsaeial inclusion and participation;
(e) how the Project has tcntributed to Maori development;

(f) how the Picject has.coritributed to New Zealand’s climate change
commitments and ehvironmental sustainability;

(g) howthe Project has increased regional and national resilience by
imjroving critical infrastructure and/or growth and diversification of the
eccnomy; and

(h) “any other information that is notified by the Ministry in writing to the
Recipient.

The Recipient acknowledges that the Ministry is developing an evaluation
framework for the Provincial Growth Fund and is likely to receive requests for
additional information from the Ministry.

Prior to commencement of construction of the Project the Recipient and the
Approved Contractors (as applicable) must ensure that at all times insurances are
maintained in full force and effect by the relevant person in light of their
respective obligations and risks, which:

(@) insurein respect of its interests in the property and the plant and
equipment on the property (including fixtures and improvements)
for their full replacement value (being the total cost of entirely
rebuilding, reinstating or replacing the relevant asset if it is
completely destroyed, together with all related fees and
demolition costs) and to:

(i) provide customary cover against loss or damage, including
by fire, storm, tempest, flood, earthquake, lightning,
explosion, impact, aircraft and other aerial devices and
articles dropped from them, riot, civil commotion and
malicious damage, bursting or overflowing of water tanks,
apparatus or pipes and all other normally insurable risks of
loss or damage;

(i) provide cover for site clearance, shoring or propping up,



14 Special Terms

15 Contact Person

16 Address for

professional fees and tax;

(iii)  provide for contractor's all risks insurance covering
contractors and sub-contractors;

(iv)  provide for professional indemnity insurance covering
contractors, sub-contractors and consultants with a design
responsibility;

(b) include public liability and third party liability insurance;

insure such other risks as a prudent person or entity in the same-usiness or
undertaking would insure.

(a)

(b)

()

td)

(e)

The Recipient must confirm to the Ministry at least 120 days hetore the
Official Opening Date whether there is a shortfall an the-Recipient’s
fundraising and it is unable to deposit the‘(ﬂ‘ cash bonds. If the
Recipient wishes to apply any amount @t'the tunding not used in the
construction and fit out of the Projettto'this funding shortfall, the Recipient
must enter into a separate funding agreemerit in respect of those funds on
terms satisfactory to the Minfistry.

The Recipient will prudeitly oversee the Project and will ensure all Approved
Contractors and any other\contractors have accountability and deliver the
construction centract on tine, within budget and to meet the relevant
building codés; cansert/Authorisation requirements, as required for such
works to bie'undértaken.

TheRecipient\will ensure that— (or any other
substitute contractor) provides all necessary information to it that will allow

the Recipient to promptly notify the Ministry if any material event or
circurnstance occurs which may be detrimental to the Project and its delivery
{including any identified funding short fall or potential cost overruns).

Upon completion of the Project, the Recipient will ensure the maintenance of
and maintain the completed Project and related assets and facility in
accordance with best industry practice, in any way necessary to be
maintained in:

a. good and substantial repair and condition and, as appropriate, in
good working order; and

b. such repair, condition and order as to enable them to be let in
accordance with all applicable laws and regulations if the
Hundertwasser Art Centre is repurposed for a different use or
substitute tenant.

Without prior consent of the Ministry, the Recipient, may not sell, lease,
dispose, transfer, assign or cease to legally and beneficially own the Project
and related property.

Ministry’s Contact Person: Recipient’s Contact Person:

Name: Ward Tuite _
Email: Ward.Tuite@mbie.govt.nz _

To the Ministry: To the Recipient:



Notices

SIGNATURES

15 Stout Street,

PO Box 1473

Wellington 6140

Attention: Ward Tuite

Email: Ward.Tuite@mbie.govt.nz

SIGNED for an on behalf of the
SOVEREIGN IN RIGHT OF NEW ZEALAND
by the person named below, being a
person duly authorised to enter into
obligations on behalf of the Ministry of
Business, Innovation and Employment:

Name:
Position:

Date:

Whangarei Art Museum Trust

PO Box 1024

Whangarei 0140

SIGNED for and on behali af the
RECIPIENT by the persen hamed
below, being a person-duly autnorised

to enter into ohligations-.on’behalf of
the Recipieni:

Name;
Position:
Date:
END OF PART 1



FUNDING AGREEMENT — PROVINCIAL GROWTH FUND

PART 2: GENERAL TERMS

11

1.2

1.3

1.4

FUNDING

The Ministry will pay the Funding (up to the “Total Maximum Amount Payable” specified in the Key
Details) to the Recipient, subject to the terms of this Agreement. The Recipient must use the
Funding on Eligible Costs.

The Recipient must submit a Payment Request to the Ministry’s Contact Person in accordancg witi
item 7 (Project Deliverables and Instalments) of the Key Details.

Each Payment Request is to be signed by a Trustee and an authorised signatory of {He Racipient’and
must be in the form set out in the Schedule and include the confirmations set'out therein,/and must
include:

(a) the amount of Funding requested, which must not exceedtihe Instalmént set out in item 10
of the Key Details;

(b) a breakdown of total Eligible Costs incurred by‘ttie Recipientand confirmation that such
costs are Eligible Costs for the purpose of ¢his Agreemert and have been paid or are
currently due and payable (not requiréd-fariany inital payment to be paid on the
Commencement Date);

(c) if the Payment Request in¢luaes a’GST.eOmponent, contain a valid GST invoice complying
with the Goods and Sé&rvices Tax.Act1985;

(d) confirmationibhat\no Teimination Event is subsisting and that each of the warranties under
clauses 3 and 7 of\this Agreement are correct as at the date of the Payment Request; and

(e) cortain-any.other information required by the Ministry.
Thé Ministry'\isinot required to pay any Funding in respect of a Payment Request:
(a) where the Ministry is not satisfied with the progress of the Project;

(b) if any Project Deliverable(s) have not been completed by the relevant “Completion Date”
specified in the Key Details;

(c) if the Ministry is not satisfied with the information that is contained within, or provided in
connection with, the quarterly reports or the Payment Request noting that in the context of
the Payment Request the Ministry may elect to pay the Recipient for certain Eligible Costs
that are the subject of the Payment Request and withhold payment for other Eligible Costs
that the Ministry disputes;

(d) if the Ministry is not satisfied that the Recipient has applied Co-Funding in accordance with
clause 2(a)(ii) of this Agreement;

(e) if payment will result in the Funding exceeding the “Maximum Amount Payable”;
() while there are one or more Termination Event(s);

(g) if this Agreement has expired or been terminated; and/or

(h) while the Recipient is in breach of this Agreement.

11



FUNDING AGREEMENT — PROVINCIAL GROWTH FUND

15

3

Subject to the terms of this Agreement, the Ministry will pay each valid Payment Request by no
later than the 20" day of the month after the month the Payment Request is dated, and if such day
is not a Business Day, on the next Business Day.

CO-FUNDING

If specified at item 11 of the Key Details, the Recipient must:

(a) ensure that during the term of this Agreement the Co-Funding:

(i) is and remains secured and available to the Recipient to be applied towaradsthe
Project on the same terms and conditions approved by the Ministry; and

(ii) is applied to Eligible Costs as set out in the Key Details; and
(b) immediately notify the Ministry if it becomes aware of any tircurastanc=s that may result in
the Co-Funding (or any part of the Co-Funding) not being secured-and available to the

Recipient to be applied towards the Project.

RECIPIENT’S RESPONSIBILITIES

Standards and compliance with laws

31

3.2

The Recipient will use reasonable endedvoursitag'undertake the Project as described in this
Agreement.

In undertaking the Prgiact, the Recipient will comply with all applicable laws, regulations, rules and
professional codes ai conduct or practice.

Project Deliverables; Kev RPerscnnel, Contractors and the Project

3.3

3.4

3.5

3.6

Thé Recipient will ensure that the Project Deliverables and the Project are carried out:

(a) promptly with due diligence, care and skill, and in a manner that meets or exceeds Best
Industry Practice;

(b) by appropriately trained, qualified, experienced and supervised persons; and
(c) in accordance with any directions of the Ministry, notified by the Ministry in writing from
time to time.

The Recipient will ensure that the Project Deliverables are completed by the relevant “Completion
Date” specified in the Key Details.

The Recipient will ensure that the Key Personnel undertake their respective roles in connection with
the Project as specified in the Key Details, except as otherwise approved in writing by the Ministry.
If any Key Personnel become unavailable to perform their role, the Recipient must promptly arrange
replacement Key Personnel acceptable to the Ministry.

The Recipient may not contract the delivery of the Project or any of its obligations under this
Agreement except where:

(a) it has the Ministry’s prior written approval (which may be given on any conditions specified
by the Ministry);

12



FUNDING AGREEMENT — PROVINCIAL GROWTH FUND

3.7

3.8

(b) the contractors are named as “Approved Contractors” in respect of particular roles in the
Key Details; or

(c) the subcontract is for less than $20,000.
The Recipient is responsible for the acts and omissions of any contractors.

The Recipient will ensure (and will procure that the head contractor when engaging with any other
contractor ensures) that all agreements it enters into with contractors or any other party in
connection with the Project are on an “arm’s length” basis, provide value-for-money and-ds not
give rise to any Conflict of Interest. The Recipient must provide the Ministry with reasonaicie
evidence of compliance with this clause 3.8 in response to any request by the Ministryfroin time to
time.

Information Undertakings

3.9

3.10

3.11

3.12

The Recipient will provide the Ministry with the reports (if anylspecifiad.inthe Key Details, in
accordance with the timeframes and reporting requiremeiits set.out.inthe Key Details.

The Recipient will provide the Ministry with any cther infofmation about the Project requested by
the Ministry within the timeframe set out in tAerequest.

The Recipient shall promptly notify thevlinistry if:

(a) the Recipient (or any otits persennei or contractors) becomes aware of, or subject to, a
Conflict of Interest;

(b) the Recipienit becames aware of any matter that could reasonably be expected to have an
adverse effact on the Project, or result in a Termination Event or a breach of any term of this
Agreementhy the Recipient.

Thé Recipient will not at any time do anything that could reasonably be expected to have an adverse
effect\an/thie reputation, good standing or goodwill of the Ministry. The Recipient will keep the
Mirnistry informed of any matter known to the Recipient which could reasonably be expected to
have such an effect.

Furding, records and auditors

3.13

3.14

The Recipient will receive and manage all Funding in accordance with good financial management
and accounting practices and to a high standard that demonstrates appropriate use of public funds.

The Recipient must keep full and accurate records (including accounting records) of the Project, and
retain them for at least 7 years after the last payment of Funding under this Agreement. The
Recipient must permit the Ministry (or any auditor nominated by the Ministry) to inspect all records
relating to the Project and will allow the Ministry and/or the auditor access to the Recipient’s
premises, systems and personnel for the purposes of this inspection.

Capital Assets

3.15

If the Recipient uses the Funding to purchase or develop any Qualifying Capital Asset and, at any
point during the term of this Agreement or during the 20 years after the End Date, either:

13



FUNDING AGREEMENT — PROVINCIAL GROWTH FUND

(a)

(b)

the Recipient sells, disposes or transfers the Qualifying Capital Asset, without the Ministry’s
prior written consent; or

the Qualifying Capital Asset will no longer be used for the purpose intended by the Ministry
at the time this Agreement was entered into,

then the Recipient must immediately repay to the Ministry an amount equal to the amount of
Funding used by the Recipient in the purchase or development of the Qualifying Capital Asset, as
determined by the Ministry.

Insurance

3.16 The Recipient must effect and maintain insurance that is adequate to cover its okligations/under this
Agreement, plus any other insurance specified in the Key Details. The Recipient will,-on-fequest,
provide the Ministry with evidence of its insurance cover required under'this clause.

Health and Safety

3.17 Without limiting its other obligations under this Agreemént, the\Rezipient will:

(a)

(b)

(c)

consult, cooperate and coordinate with thi2 Ministryto the extent required by the Ministry
to ensure that the Ministry and the'Recipient\will each comply with their respective
obligations under the Health and Safety 2t Work Act 2015 as they relate to this Agreement
and the Project;

perform its, and ensure that'the contractors perform their, obligations under this
Agreement arid-the Project (as applicable) in compliance with its and their obligations under

the Health and Safety at'Work Act 2015;

conmly with alldirections of the Ministry relating to health, safety, and security; and

(d) repott any health and safety incident, injury or near miss, or any notice issued under the
Health and Safety at Work Act 2015, to the Ministry to the extent that it relates to, or
affects, this Agreement or the Project.
4 PROJECT GOVERNANCE

(a)

(b)

If advised in writing by the Ministry the Recipient will:

(i) provide reasonable notice to the Ministry of all Project management group meetings
and Project governance group meetings; and

(ii) provide copies of all documents and notices to be tabled at the Project management
group meetings and Project governance group meetings to the Ministry no later than
a reasonable period prior to the meetings, and the minutes of those meetings within
a reasonable period after each meeting

The Ministry may appoint observers who will be entitled to attend and speak at all Project
management group meetings and Project governance group meetings (but will not be
entitled to vote on any matter at those meetings).

14



FUNDING AGREEMENT — PROVINCIAL GROWTH FUND

5.1

5.2

5.3

6.1

6.2

6.3

INTELLECTUAL PROPERTY

The Ministry acknowledges that the Recipient and its licensors own all pre-existing intellectual
property which they contribute to the Project, and all new intellectual property which they create in
the course of the Project.

The Recipient grants an irrevocable, perpetual, royalty-free, sub-licensable licence to the Ministry to
use all reports, documents, information and other materials created or provided by the Recipient to
the Ministry under or in connection with the Project and this Agreement. The Ministry
acknowledges that the license in this clause 5.2 is subject to the restrictions and limitatiorisimnesed
on the Recipient by the Hundertwasser Non Profit Foundation in providing intellectuz! progerty to
the Project.

The Recipient warrants that it has obtained (or will obtain, prior to creatigin of|each relevant work)
all rights and permissions necessary to enable the grant and exercise of the‘iicence in clause 5.2
without infringing the intellectual property rights of any third party.

TERM AND TERMINATION

This Agreement will be effective on and from the Commenternznt Date, which will be the latest to
occur of:

(a) the date this Agreement has een signied-by both parties; and

(b) the date on which the/Ministry has.provided written notice to the Recipient that the
Conditions Precegent'speciiied in the Key Details, if any, have either been satisfied (in the
opinion of th#"Ministry)‘or waived by the Ministry.

This Agreement will remain‘in force until the End Date, unless terminated in accordance with this
Agreement, (the-Term)

Theé Ministry\can terminate this Agreement with immediate effect, by giving notice to the Recipient,
at\any-time while:

(a) the Ministry reasonably considers that the Recipient or FOHMEIEEINOMACTIINNN has

become or is likely to become, insolvent or bankrupt;

(b)  the Recipient or FOMMECENMEMECININNNN is subject to the appointment of a liquidator,

receiver, manager or similar person in respect of any of its assets;

(c) the Recipient or SOMMEERITOMAOIIINN has ceased to carry on its operations or business
(or a material part of them) in New Zealand; or

(d) any one or more of the follow events or circumstances remains unremedied:

(i) the Recipient is materially in breach of any obligation, or a condition or warranty,
under this Agreement;

(i) the Recipient or SOMMEEEITOMACININNNNN abandons the Project;

(iii) the Recipient has provided the Ministry with information in connection with or
under this Agreement that (whether intentionally or not) is materially incorrect or
misleading, and/or omits material information;

15



FUNDING AGREEMENT — PROVINCIAL GROWTH FUND

6.4

6.5

(iv) the Ministry reasonably considers that this Agreement or the Project has caused, or
may cause, the Ministry and/or the New Zealand Government to breach any legal
obligations (including its international trade obligations);

(v) the Recipient is involved in any intentional or reckless conduct which, in the opinion
of the Ministry, has damaged or could damage the reputation, good standing or
goodwill of the Ministry, or is involved in any material misrepresentation or any
fraud;

(vi) the Recipient (or any of its personnel or contractors) is subject to a Conflict of
Interest which cannot be managed to the Ministry’s satisfaction; or

(vii) any change in law, regulations, government policy or other circumstances materially
affects the Ministry’s ability to perform its obligations undger this Agreenient.

However, where the Ministry considers that a Termination Event set outiin\clai:se 6.3(d) can be
remedied, the Ministry will give notice to the Recipient requesting a.remzdy, and will not exercise
its right of termination unless the relevant event remains-anremedied-for at least 14 days (or any
longer period agreed with the Recipient) after that notice has beenprovided by the Ministry.

The Ministry may recover Funding from the Récipient as foltows:

(a)

(e)

Misspent Funding. At any tim¢ tiie Ministry may recover the amount of any Funding that has
been spent or used other thzn\in accordance with this Agreement, together with interest on
all such amounts calcutated at, 10% wér annum from the date of the misspending to the date
the money is repaid;

Uncommitled Funding. “On expiry or termination of this Agreement, the Ministry may
recover any funding paid to the Recipient, which the Recipient:

(1) fasnet spent or contractually committed to spend in accordance with this Agreement;
or

(i) has spent or contractually committed to spend in accordance with this Agreement but
which the Recipient can have refunded or released from that commitment, provided
the Recipient must use all reasonable endeavours to obtain such refund or release.

Co-Funding not provided. If Co-Funding is required as set out in the Key Details, on expiry or
termination of this Agreement, if the Co-Funding has not been used for the Project, the
Ministry may recover an amount that represents the same proportion of the Funding as the
proportion of Co-Funding that has not been used is of the total Co-Funding.

Project abandoned. If the Recipient or has abandoned the Project
or stated an intention to abandon the Project, and does not within 10 Business Days of being
requested to do so by the Ministry demonstrate to the Ministry’s satisfaction that the
Recipient or FOMMECENEMECINNINN will proceed with the Project, the Ministry may
recover an amount up to the total value of the Funding, provided the Ministry may not
recover under this subclause if the Recipient satisfies the Ministry that it acted on reasonable
grounds in deciding to abandon the Project.

Excess Funding. On expiry or termination of this Agreement, where the total Funding paid
under this Agreement and any other money received by the Recipient to carry out the Project
exceeds the funding required to perform the Project, the Recipient must upon request refund
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6.6

7.1

7.2

7.3

7.4

8.1

8.2

to the Ministry the excess amount. The Recipient is not required to refund, under this clause
6.5(e), any amount that exceeds the total amount of Funding.

Clauses 1.4, 3.2,3.13, 3.14, 3.15,5, 6, 7, 8,9, 10, 11, 12 and 13 survive expiry or termination of this
Agreement, along with any other parts of this Agreement necessary to give effect to those
provisions. Expiry or termination of this Agreement does not affect any accrued rights, including
any rights in respect of a breach of this Agreement or Termination Event that occurred before expiry
or termination.

WARRANTIES

The Recipient warrants that, in the course of its activities in connection with the Project,.it\witi riot
infringe any intellectual property or other rights of any third party.

The Recipient warrants that, as at the date of this Agreement:

(a) It has full power and authority to enter into and perferriits'obligations under this
Agreement which, when executed, will constitute-sindingobligations on it in accordance
with this Agreement’s terms;

(b) all information and representations disciesed or made to the Ministry by the Recipient in
connection with this Agreement afe.true ana\correct, do not omit any material matter, and
are not likely to mislead or deceive the Ministry as to any material matter;

(c) it has disclosed to the/Viinistiy all matters known to the Recipient (relating to Project, the
Recipient, its contractars-arits personnel) that could reasonably be expected to have an
adverse effect’en'the reputation, good standing or goodwill of the Ministry; and

(d) it is not aware of.any material information that has not been disclosed to the Ministry which
may \if disclosed, materially adversely affect the decision of the Ministry whether to provide
The Fuiding.

TheRecigignt acknowledges that the Ministry has entered into this Agreement in reliance on these
warranties.

The Recipient acknowledges and agrees that the Ministry has made no warranty or representation
that any funding or financial support is or will be available to the Recipient in respect of the Project
other than the Funding.

LIABILITY AND INDEMNITY

The maximum liability of the Ministry under or in connection with this Agreement, whether arising
in contract, tort (including negligence) or otherwise, is limited to the total amount of Funding paid
or payable under this Agreement.

The Ministry is not liable for any claim under or in connection with this Agreement, whether arising
in contract, tort (including negligence) or otherwise, where such claim is or relates to any loss of
profit, loss of revenue, loss of use, loss of reputation, loss of goodwill, loss of opportunity (in each
case whether direct, indirect or consequential) or any other indirect, consequential or incidental
loss or damages of any kind whatsoever.
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9.1

9.2

9.3

CONFIDENTIALITY

Subject to clause 9.2 and 9.3, each party will keep the other party’s Confidential Information in
confidence, and will use or disclose that Confidential Information only to the extent necessary to
perform its obligations, and/or take the intended benefit of its rights, under this Agreement.
However, this will not prohibit:

(a) either party from using or disclosing any information with the written prior consent of the
other party;

(b) use or disclosure of information that has become generally known to the publicathérthan
through a breach of this Agreement;

(c) either party from disclosing information to its personnel or contractors with a.need to know,
so long as the relevant personnel and contractors use the information sofely to enable that
party to perform its obligations and/or take the intended henefit\ofiits ¥ights under this
Agreement, and so long as they are informed of the corfidential riatdre of the information
and in the case of the Recipient, the Recipient receives ar‘ackhswledgement from its
personnel or contractors that they acknowledge, arnc.wiil cemply with, the confidentiality
obligations in this Agreement as if they wére party to'i;

(d) disclosure required by any law, or@any compulsory order or requirement issued pursuant to
any law; or
(e) the Ministry from usirig-ar disclosingto any third party any information, document, report or

other material licensed under'clause 5, provided that prior to any such disclosure the
Ministry remgves\all infermation that is commercially sensitive to the Recipient from the
relevant vierk.

The Recipignit.acknawledges and agrees that nothing in this Agreement restricts the Ministry’s
ability to:

(a) discuss, and provide all information in respect of, any matters concerning the Recipient, the
Project or this Agreement with any Minister of the Crown, any other government agency or
any of their respective advisors;

(b) meet its obligations under any constitutional or parliamentary convention (or other
obligation at law) of or in relation to the New Zealand Parliament, the New Zealand House of
Representatives or any of its Committees, any Minister of the Crown, or the New Zealand
Auditor-General, including any obligations under the Cabinet Manual including the "no
surprises" principle; and

(c) publicise and report on the awarding of the Funding, including the Recipient’s and any of its
subcontractor’s names, the amount and duration of the Funding and a brief description of
the Project, on websites; in media releases; general announcements and annual reports.

The Recipient acknowledges that:

(a) the contents of this Agreement; and

(b) information provided to the Ministry,

may be official information in terms of the Official Information Act 1982 and, in line with the
purpose and principles of the Official Information Act 1982, this Agreement and such information
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10.2

10.3
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may be released to the public unless there is good reason, in terms of the Official Information Act
1982, to withhold it.

PUBLICITY

Before making any media statements or press releases regarding this Agreement and/or the
Ministry’s involvement with the Project, the Recipient will consult with the Ministry, and will obtain
the Ministry’s prior approval to any such statements or releases.

The Recipient will refer any enquiries from the media or any other person about the terms or
performance of this Agreement to the Ministry’s Contact Person.

The Recipient will acknowledge the Ministry as a source of funding in all publicationsand publicity
regarding the Project, provided that the Recipient must obtain the Ministiy’s approvai-ei the form
and wording of the acknowledgement prior to including the acknowledgénient,iri the publication or
publicity (as the case may be).

The Recipient does not have the right to enter into any ceimmitment, eentract or agreement on
behalf of the Ministry or any associated body, or to maké ansptbiiz’statement or comment on
behalf of the Ministry.

DISPUTES

In the event of any dispute, contrqversy ot clain arising out of or in connection with this
Agreement, or in relation to any.question regarding its existence, breach, termination or invalidity
(in each case, a Dispute),<ither party may give written notice to the other specifying the nature of
the Dispute and requésting discussions under this clause 11. As soon as reasonably practicable
following receipt/6f-a Dispute Notice, the parties will meet (in person, or by audio or video
conference).and '=ndeavourto resolve the Dispute by discussion, negotiation and agreement.

A partv must riotcemmence any proceedings in connection with a Dispute unless at least 40 days
haye elapsed since the issue of a corresponding Dispute Notice, and that party has used reasonable
enaeavours to comply with this clause 11. However, nothing in this clause will prevent either party
trorm.seeking urgent interim relief from a court (or other tribunal) of competent jurisdiction.

CONTACT PERSONS

All matters or enquiries regarding this Agreement will be directed to each party’s Contact Person
(set out in the Key Details).

Each party may from time to time change the person designated as its Contact Person on 10
Business Days’ written notice to the other Party.

GENERAL

Each notice or other communication given under this Agreement (each a notice) will be in writing
and delivered personally or sent by post or email to the address of the relevant party set out in the
Key Details or to any other address from time to time designated for that purpose by at least 10
Business Days’ prior written notice to the other party. A notice under this Agreement is deemed to
be received if:

(a) Delivery: delivered personally, when delivered;
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13.2

13.3

13.4

13.5

13.6

13.7

138

13.9

13.10

13.11

(b) Post: posted, 5 Business Days after posting or, in the case of international post, 7 Business
Days after posting; and

(c) Email: sent by email:

(i) If sent between the hours of 9am and 5pm (local time) on a Business Day, at the
time of transmission; or

(ii) If subclause (i) does not apply, at 9am (local time) on the Business Day most
immediately after the time of sending,

provided that an email is not deemed received unless (if receipt is disputed) the-nartygiving
notice produces a printed copy of the email which evidences that the@mail was sentto the
email address of the party given notice.

The Recipient agrees to execute and deliver any documents and tg do alithirgs'as may be required
by the Ministry to obtain the full benefit of this Agreement azcardirig to itstrue intent.

No legal partnership, employer-employee, principal-agent orjoint vénture relationship is created or
evidenced by this Agreement.

This Agreement constitutes the sole and entire understanding with respect to the subject matter
hereof and supersedes all prior discussions,\reoresentations and understandings, written or oral.

No amendment to this Agreeiment will be'effective unless agreed in writing and signed by both
parties.

The Recipient may siot assign or-transfer any of its contractual rights or obligations under this
Agreement, except\with-the"Ministry’s prior written approval.

The Ministry i2y-assign or transfer any of its contractual rights or obligations under this Agreement
withbut the Recipient’s prior approval. The Ministry may at any time disclose to a proposed
assigneeor transferee any information which relates to, or was provided in connection with, the
Project or this Agreement.

No failure, delay or indulgence by any party in exercising any power or right conferred on that party
by this Agreement shall operate as a waiver. A single exercise of any of those powers or rights does
not preclude further exercises of those powers or rights or the exercise of any other powers or
rights.

The exercise by a party of any express right set out in this Agreement is without prejudice to any
other rights, powers or remedies available to a party in contract, at law or in equity, including any
rights, powers or remedies which would be available if the express rights were not set out in this
Agreement.

This Agreement is not intended to confer any benefit on or create any obligation enforceable at the
suit of any person not a party to this Agreement.

Any provision of this Agreement that is invalid or unenforceable will be deemed deleted, and will
not affect the other provisions of this Agreement, all of which remain in force to the extent
permitted by law, subject to any modifications made necessary by the deletion of the invalid or
unenforceable provision.
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13.12 This Agreement is to be governed by the laws of New Zealand, and the parties submit to the non-
exclusive jurisdiction of the courts of New Zealand.

13.13 This Agreement may be executed in any number of counterparts (including scanned and emailed
copies). So long as each party has received a counterpart signed by each of the other parties, the

counterparts together shall constitute a binding and enforceable agreement.

END OF PART 2
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PART 3: DEFINITIONS AND CONSTRUCTION

Defined terms
In this Agreement, unless the context requires
otherwise:

Agreement means this agreement including Parts
1, 2 and 3 and Schedule 1 (and any other
annexures or attachments).

Approved Contractor means an “Approved
Contractor” specified in the Key Details.

Authorisation is defined as any consent,
authorisation, registration, certificate, licence,
permission approval, authority, exemption or
waiver required from, by, or with a governmental
agency or require by law, including any consent
under the Resource Management Act.

Best Industry Practice means that degree of skill,
care and foresight and operating practice that
would reasonably and ordinarily be expectedofa
skilled and competent supplier of services
engaged in the same type of undertaking as that
of the Recipient or any contracters\{as applicgble)
under the same or similar circismstances as those
contemplated by this Agrezment:

Business Day mearistany-dav otiier than a
Saturday, Suiiday. ol pObticnoliday within the
meaning of §ectian 44)of the Holidays Act 2003.

Co-Funding-means the “Co-Funding” (if any) or
any part of the Co-Funding (as the context
reduires), described in the Key Details.

Commencement Date has the meaning given in
clause 6.1 of Part 2.

Confidential Information of a party (Owner),
means any information in the possession or
control of another party (Holder) that:

(a) was originally acquired by the Holder in
connection with this Agreement through
disclosures made by or at the request of
the Owner; and/or

(b) was originally acquired by the Holder in
connection with this Agreement through
any access to, or viewing, inspection or
evaluation of, the premises, facilities,
documents, systems or other assets

owned or controlled by the Owner;
and/or

(c) is derived from information of a kind
described in paragraph (a) or (b) above;

but excludes any information which the Hgider
can show:

(d) was lawfully acquired by the Holdefr",
entirely independentiy.ofits activities in
connection witih this \Agreetrent, and is
free of any Gtierwbiigation of confidence
owed td the CGwneiand/or

(e) has\been indépendently developed by
the Holder without reference to the
Qwirer’'s Confidential Information, and
without breaching any other obligation of
confidence owed to the Owner.

Notwithstanding the foregoing, the terms of this
Agreement are Confidential Information of which
each Party is both an Owner and a Holder.

Conflict of Interest means any matter,
circumstance, interest or activity of the
Recipient, its personnel or contractors, or any
other person with whom the Recipient has a
relationship that:

(a) conflicts with:

(i) the obligations of the Recipient
(or its personnel or contractors)
to the Ministry under this
Agreement; or

(ii) the interests of the Recipient in
relation to this Agreement and/or
the procuring of the Project; or

(b) otherwise impairs or might appear to
impair the ability of the Recipient (or any
of its personnel or contractors) to
diligently and independently carry out the
Project in accordance with this
Agreement.

Eligible Costs means the actual costs reasonably
incurred by the Recipient:
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(a) on or after the Funding Start Date and no
later than the End Date;

(b) in good faith for the purpose of carrying
out the Project or for purposes incidental
to the Project, including all internal costs,
disbursements and expenses incurred by
the Recipient for such purposes (and to
the extent the Recipient is carrying out
any other activities) reasonably and
proportionately allocated towards such
purposes; and

(c) to the extent that the expenditure relates
to work performed by parties not at
"arm’s length”, that expenditure is
assessed at reasonable market value, and
contains no unacceptable overhead and
no element of “in group profit”.

End Date means the “End Date” specified in the
Key Details.

Funding means the funding or any part ofithe
funding (as the context requires) payabie by'the
Ministry to the Recipient in accordance Wwitii the
terms of this Agreement, as described.iin the Key
Details.

Funding Start Date rixeans the “runding Start
Date” specified in the'Key Details.

Key Details'meansPart 1 of this Agreement.

Key Perscnnel means the “Key Personnel”
spécified in the Key Details.

Payment Request means a request submitted to
the Ministry by the Recipient seeking payment of
Funding substantially in the form set out in the
Schedule to this Agreement.

Project means the “Project” described in the Key
Details.

Project Deliverable means a deliverable to be
provided by the Recipient to the Ministry, as set
out in the Key Details.

Qualifying Capital Asset means a capital asset (as
determined in accordance with generally
accepted accounting practice, as defined in the
Financial Reporting Act 2013) purchased or

developed by the Recipient using no less than
$50,000 of Funding.

Recipient means the Recipient specified in the
Key Details.

Termination Event means any one or more of the
events or circumstances set out in clause 6.3.

Construction
In the construction of this Agreement, wilass'the
context requires otherwise:

Currency: a reference to any\moneiaiy amount is
to New Zealand curkency;

Defined Terris: words-orphrases appearing in
this Agireernent with-Capitalised initial letters are
definéd terms and have the meanings given to
them'in‘this.Agreement;

Dacuments: a reference to any document,
including this Agreement, includes a reference to
that document as amended or replaced from
time to time;

Inclusions: a reference to “includes” is a
reference to “includes without limitation”, and
” “

“include”, “included” and “including” have
corresponding meanings;

Joint and Several Liability: any provision of this
Agreement to be performed or observed by two
or more persons binds those persons jointly and
severally;

Parties: a reference to a party to this Agreement
or any other document includes that party's
personal representatives/successors and
permitted assigns;

Person: a reference to a person includes a
corporation sole and also a body of persons,
whether corporate or unincorporate;

Precedence: if there is any conflict between the
different parts of this Agreement, then unless
specifically stated otherwise, Part 2 will prevail
over the Key Details, and the Key Details will
prevail over any Attachments;

Related Terms: where a word or expression is
defined in this Agreement, other parts of speech
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and grammatical forms of that word or
expression have corresponding meanings;

Statutes and Regulations: a reference to an
enactment or any regulations is a reference to
that enactment or those regulations as amended,
or to any enactment or regulations substituted
for that enactment or those regulations;

Writing: a reference to “written” or “in writing”
includes email and any commonly used electronic
document format such as .DOC or .PDF.

END OF PART 3
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