
 

 

Submission template 
 

Review of the Plant Variety Rights Act 1987: 
Outstanding Policy Issues 

Instructions 

This is the template for those wanting to submit by Word document a response to the Review of the 
Plant Variety Rights Act 1987: Outstanding Policy Issues discussion document. 

The Ministry of Business, Innovation and Employment (MBIE) seeks written submissions on the issues 
raised by 5pm on Monday, 21 September 2020. Please make your submission as follows: 

 Fill out your name and organisation in the table, “Your name and organisation”. 

 Fill out your responses to the discussion document questions in the table, “Responses to 
discussion document questions”. Your submission may respond to any or all of the 
questions in the discussion document. Where possible, please include evidence to support 
your views, for example references to independent research, facts and figures, or relevant 
examples. 

 If you would like to make any other comments that are not covered by any of the 
questions, please provide these in the “Other comments” section. 

 When sending your submission, please: 

a. Delete this first page of instructions. 

b. Include your e-mail address and telephone number in the e-mail accompanying your 
submission – we may contact submitters directly if we require clarification of any 
matters in submissions. 

c. If your submission contains any confidential information: 

i. Please state this in the e-mail accompanying your submission, and set out clearly 
which parts you consider should be withheld and the grounds under the Official 
Information Act 1982 that you believe apply. MBIE will take such objections into 
account and will consult with submitters when responding to requests under the 
Official Information Act. 

ii. Indicate this on the front of your submission (eg the first page header may state 
“In Confidence”). Any confidential information should be clearly marked within 
the text of your submission (preferably as Microsoft Word comments). 

Note that submissions are subject to the Official Information Act and may, therefore, be 
released in part or full. The Privacy Act 1993 also applies. 

 Send your submission as a Microsoft Word document to PVRActReview@mbie.govt.nz 

   

Please direct any questions that you have in relation to the submissions process to 
PVRActReview@mbie.govt.nz. 
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Your name and organisation 

  

  

Organisation/Iwi AJ Park 

[Double click on check boxes, then select ‘checked’ if you wish to select any of the following.] 

 The Privacy Act 1993 applies to submissions. Please check the box if you do not wish your name 
or other personal information to be included in any information about submissions that MBIE may 
publish. 

 MBIE intends to upload submissions received to MBIE’s website at www.mbie.govt.nz. If you do 
not want your submission to be placed on our website, please check the box and type an explanation 
below.  

I do not want my submission placed on MBIE’s website because… [Insert text] 

Please check if your submission contains confidential information: 

 I would like my submission (or identified parts of my submission) to be kept confidential, and 
have stated below my reasons and grounds under the Official Information Act that I believe apply, 
for consideration by MBIE. 

I would like my submission (or identified parts of my submission) to be kept confidential because… 
[Insert text] 

 

  



























 

 

should be provided, alongside options for progression when a decision is not reached 

within the required period. This will give applicants more certainty about when they must 

initiate engagement to allow them to still meet novelty requirements for their variety. 

 

We consider that applicants should be allowed to submit their application to IPONZ 

before engaging with the Māori PVR Committee and have the kaitiaki condition assessed 

once a filing date has been established. This would ensure that an application falls within 

the deadlines for novelty and keep our system consistent with UPOV91. While we 

recognise that early engagement would be preferable, there are good reasons why an 

application may need to be filed pre-engagement, e.g. the filing date provides priority for 

assessing distinctiveness. Any delay in obtaining a New Zealand filing date means the 

PVR may ultimately be invalid if a third party variety with the same characteristics is filed 

in the intervening period.  

 

In our experience applicants, especially those overseas who will be unfamiliar with the 

new PVR system proposed for New Zealand, diary the UPOV convention four/six year 

deadline. They typically instruct us very close to these deadlines. Adding in the additional 

time required for consultation with a Māori PVR Committee could cause applicants to miss 

these novelty deadlines and therefore prevent them from obtaining a PVR in New 

Zealand. In the absence of a PVR, those applicants are unlikely to go to the time and 

expense of importing the variety into New Zealand (a result of our strict biosecurity 

requirements). New Zealand will therefore miss out on the benefits of these varieties.  

 

Any deadlines regarding the supply of plant material should also not disadvantage 

applicants that need to import plant material. As noted above in the section relating to 

trials and reference collections, applicants are required by the novelty requirement to file 

in New Zealand several years before they will be able to obtain space in quarantine to 

import their variety. While we understand the resulting delays are frustrating for IPONZ 

and New Zealand based applicants, the cause of this problem, and the solution, primarily 

lies with MPI.  

 

Costs  

 

It is widely accepted that the fees charged by the PVR office will need to be increased to 

allow them to cover their operating costs. Our concern is how the operating costs of the 

new Māori PVR Committee will be covered. At the time of this submission, it is unclear 

how this additional consultation is to be funded.  

 

We do not support the extra cost of applications concerning taonga species being 

included in the fees for applications where the kaitiaki condition is not at issue. If the 

costs for this extra consultation process are applied to all applications, we believe this will 

act as a deterrent for breeders to engage with the PVR system.  

 

A further issue we have identified is around when payments or fees relating to taonga 

species should be made. If breeders are encouraged to engage with the Māori PVR 

Committee and kaitiaki before filing, will there be a pre-filing fee to cover this 

consultation process?  It is possible that a breeder may not seek a PVR after engaging 

with the Committee, so relying on application fees alone is unlikely to fairly allocate the 

costs of the system.  

 

Triggers for assessment by the Māori PVR Committee 

 

One issue that has been raised in various PVR review forums, but not addressed in any of 

the official discussion documents, is the scope of the terms indigenous species and non-

indigenous species of significance. Two particular circumstances may raise issues, these 

are applications from overseas applicants for indigenous varieties that are not endemic to 

New Zealand, and hybridised varieties.  

 



 

 

As an example of the first situation, consider Ti pore, which is listed as a non-indigenous 

species of significance. However, Cordyline fruticosa are native to several Pacific and 

Southeast Asian countries. Would an application for a Cordyline fruticosa from Australia, 

developed using plant material from the Philippines, be referred to the Māori PVR 

Committee because of the variety type? What if a New Zealand based breeder imported 

Cordyline fruticosa plant material from overseas and used that imported plant material to 

create a new variety?  

 

For the second situation, an example would be if a taonga species is used to create a 

new variety (variety 1) and then this new variety  is used to create a further variety 

(variety 2) by crossing with a non-taonga species, will variety 2 be a taonga species? We 

understand that some participants in the recent hui consider that once a taonga species 

has been involved in the creation of a variety, all subsequent varieties using that hybrid 

are also taonga species. If this view is adopted for the PVR Act we think additional 

consideration will need to be given the disclosure requirements in the PVR Act. There is a 

long history of breeding using plant material from New Zealand and it is not uncommon 

for breeders to have limited information about the parent varieties, let alone be able to 

trace the pedigree of the variety back several generations. This is an important issue 

given that MBIE currently proposes that failure to provide information sufficient to 

identify a taonga species will result in the cancellation of the grant.  

 

We take no position on whether it would be appropriate for these types of varieties to be 

subject to review by the Māori PVR Committee. However, we think all users of the PVR 

system would benefit from clarity around the approach IPONZ will take in these 

circumstances, especially as cancellation is being proposed as a consequence for failure 

to have an application approved by the Māori PVR Committee.  

 

 

IPONZ policy on plant material ownership  

 

We note that the discussion document refers to the current IPONZ policy on plant 

material ownership. While this is IPONZ policy, we do not believe that this policy is 

sufficient for protecting the interests of users. As discussed above in the section on 

comparators and reference collections, there is a significant difference between IPONZ 

saying “the plant material is ours, third parties are merely custodians” and the reality of 

providing plant material to competitors. Even incorporating this policy into the legislation 

would not resolve the underlying concerns of applicants. In particular, there is no 

protection for the information that a competitor is able to obtain by observing a 

comparator variety.  

 

If IPONZ wishes to continue with the current policy of being an absentee “custodian”, we 

strongly believe there is a need to strengthen the pre-grant rights available to applicants 

and extend protection to cover harvested material.  

 
 
 




