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8 November 2019 

Ministry of Business, Innovation and Employment  
Attention: Financial Markets Policy – Building, Resources and Markets 
 
By email: faareview@mbie.govt.nz 

 

Exposure Draft: Financial Markets Conduct (Regulated Financial Advice 
Disclosure) Amendment Regulations 2019 – Submission of Kensington Swan 

This is a submission by Kensington Swan in response to the consultation paper on the draft financial 
advice disclosure regulations to support the new financial advice regime under the Financial Services 
Legislation Amendment Act 2019, scheduled to commence on 29 June 2020. 

About Kensington Swan 

Kensington Swan is one of New Zealand’s premier law firms with a legal team comprising over 100 
lawyers acting on government, commercial, banking, and financial markets projects from our offices in 
Wellington and Auckland.  

We have extensive experience advising a range of market participants on financial advice issues and 
market services licensing, including financial product providers, Qualifying Financial Entities, adviser 
businesses, dealer groups, and associated service providers.  

Our submission 

Our submission is attached. Overall, we support the objectives of the proposals for the regulation of 
financial advice outlined at paragraph 14 of the Cabinet Paper submitted by the Office of the Minister of 
Commerce and Consumer Affairs in February 2019 (‘Cabinet Paper’): 

• Provide consumers with the key information they need 

• Provide consumers with the right information at the right time 

• Provide information in a way that is accessible for consumers 

• Provide consumers with effective disclosure, regardless of the channel used 

• Not impose unnecessary compliance costs on the industry. 

However, we are concerned that the detail of the draft regulations produced to achieve those objectives 
is such that they will not be effective to achieve the above objectives. In particular, they are likely to 
impose unnecessary compliance costs on the industry and result in complexity for consumers making 
the disclosure information inaccessible in a number of financial advice scenarios, potentially 
overwhelming consumers with the extent of the information that must be disclosed to them, leading to a 
reduction in consumers seeking and being able to obtain financial advice.  

There is also likely to be insufficient time available from the time the regulations are finalised to 
commencement of the regime for market participants to have reasonable opportunity to adjust systems 
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to accommodate the new requirements, which may impact on the scope of financial advice services 
providers are able or willing to offer. We believe some form of transitional relief is essential if the policy 
objectives of the Cabinet Paper and the new regime are to be achieved. 

We confirm that this submission does not contain any confidential information that we consider should 
be withheld. 

Further information 

We are happy to discuss any aspect of our feedback on the Consultation Paper. Thank you for the 
opportunity to submit. 

 

Yours faithfully 
Kensington Swan 

 

 
 

David Ireland Alternative contact: Catriona Grover 
Partner Partner   
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and scope of advice that any particular client is seeking (because it has been published to the 
world at large).  

It is not clear to us if the wording of Regulation 229D (and particularly the opening words ‘This 
regulation applies if…’) are intended to address this concern. However, we recommend that 
draft Regulation 229D is amended to make clear that the nature and scope disclosure is not 
required where regulated financial advice is provided to clients in general without reference to 
a particular client or a particular client’s characteristics (i.e. when provided other than to an 
identifiable client).  

That exemption from nature and scope disclosure could be subject to a condition that the 
provider of the financial advice discloses any material conflicts of interest in giving that advice 
(such as a holding in the financial product that is the subject of the recommendation). 

A further option to help address the above concern would be to render the initial information 
disclosure requirement as applying when either the general nature and scope of the advice 
that a client is seeking is known or the nature and scope of the advice the provider is able to 
provide is known. That would provide a more effective framework for entity-level financial 
advice to be provided, as the provider would be able to front-foot the nature and scope of the 
advice it is proactively delivering.   

As far as the specifics of the proposed initial information concerned:  

- We see no benefit in providing a statement to the effect that the information that has been 
provided will help clients understand what type of advice will be provided (clause 5(1)(g) of 
proposed new Schedule 21A). For initial disclosure to be effective, it is critical that any 
extraneous information that does not add to the quality of the information provided, is not 
prescribed. We see clause 4(1)(g) as falling into that category. However, if flexibility was 
provided to enable initial disclosure content to be addressed by way of cross-referencing 
to content included in the publicly available information, we would support the requirement 
of including a statement to the effect that information that will help clients understand the 
type of advice the provider will provide is publicly available at the provider’s website, with a 
reference to that site.  

- Providers should have the option of including reliability history in their publicly available 
information, with the option of cross-referring to that publicly available information for 
details of applicable reliability events, as an alternative to needing to outline them in every 
initial disclosure. As with our previous recommendation, if providers were to take up that 
option, their cross-referencing to their publicly available information should include 
reference to the fact that the publicly available information includes details about the 
provider that will help clients make an informed decision about whether to seek advice 
from the provider.  

- The requirement to provide information about an individual nominated representative 
providing advice on behalf of a provider is inappropriate in many contexts and not relevant 
to the provision of the financial advice, given the extent of the controls that need to be 
imposed on nominated representatives pursuant to the new section 431R to be introduced 
by FSLAA. That point could be addressed by deleting the current clause 5(2)(c) and 
amending the opening line to clause 5(3)(b) by adding what was previously in paragraph 
(c) as a further condition to when the obligation arises – i.e. the need to provide the 
advisers name and contact details and a statement that they give advice on behalf of the 
particular provider will only arise if the adviser is a financial adviser, with the obligations 
including a statement to that effect.  
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A further transitional option to consider would be for a ‘no enforcement’ provision to be 
included, so that providers would have relief from being deemed to be in contravention if they 
used reasonable endeavours to comply, but were unable to do so. In particular, any breach of 
disclosure obligations during the transitional period, unless egregious, ought not to be 
regarded as a ‘reliability event’. 

 
 




