








18.

The Commission has indicated that this new clearance regime will follow a two stage
process. First the Commission will assess whether the collaborative activities
exemption applies to the arrangement; if it does the Commission will then consider
whether the arrangement would substantially lessen competition in the relevant
market.

Application fees regime for clearances and authorisations under the
Commerce Act 1986

Existing application fees

19.

20.

21.

22,

Any entity applying for a clearance or authorisation must pay the prescribed fee upon
application. The fees for clearance and authorisation applications are prescribed by
regulations made under section 108(c) of the Commerce Act.

Because the application fee must be paid by the applicant at the time of application,
only a flat fee can be charged by the Commission. The Commission cannot charge a
fee on the basis of the complexity of an application or on the time taken to consider it,
and cannot charge for full cost recovery.

The current application fees that must accompany an application are prescribed by the
Commerce Act (Fees) Regulations 1990 (regulations):

Application fee

Purpose of fee (exclusive of GST)
For clearance of mergers (section 66) $2,000
For authorisation of mergers (section 67) $20,000
For authorisation of restrictive trade practices (section 58) $10,000

An application fee has not yet been set for the new collaborative activities clearance
regime introduced under the Cartels Bill. This fee will need to be set to ensure that the
Commission is able to charge a fee for collaborative activities clearances once the
Cartels Bill comes into force.

Application fees as a part of the overall cost of an application:

23.

24.

25,

The cost of processing clearances and authorisations varies depending upon the
complexity of the application. However, the application fee often represents a small
proportion of the cost of most clearance and authorisation applications.

An entity is likely to engage the assistance of legal, economic or accounting experts in
preparing an application. The cost of these experts is usually several magnitudes
higher than the application fee. For example, one law firm estimates that the total legal
costs associated with preparing, filing and supporting an application can range from
around $50,000 for straight-forward applications to more than several hundred
thousand for complex cases. Authorisation applications are typically at the higher end
of this estimate.

For the Commission, the application fee usually only recovers a small proportion of the
overall cost of processing clearance and authorisation determinations. The
Government bears the vast majority of the Commission’s assessment costs.



26. Data provided by the Commission on the average costs of clearances and
authorisations processed between 1 July 2005 and 30 September 2014 reflects the
small proportion of the cost that existing fees recover:

Average cost of processing  Proportion of average

Purpose of fee applications (2005-2014) cost recovered by fee
For clearance of mergers (section 66) $131,730.96 1.52%
For authorisation of mergers (section 67) $452,101.50 4.42%
For authorisation of restrictive trade practices $267,631.03 3.74%
(section 58)

27. Given that the applicant, Commission, and wider public all benefit from the use of the
voluntary clearance and authorisation regimes, each should bear an appropriate
proportion of the cost.

28. It is difficult to quantify the appropriate proportion that the fee should recover given the
variation in the costs of applications and size of the associated benefit. However, given
that each fee recovers less than 5% of the average cost of processing an application it
is likely that existing fees are too low.

Issues with the existing fee structure

29. Existing application fees may need to be increased as they were set in 1990 and have
not been updated since. The table above highlights that existing fees only recover a
small proportion of the average costs of applications. In addition, the complexity of
clearance and authorisation applications has increased since 1990. The application
fee may now be too low and applicants may no longer contribute an appropriate
proportion of the cost of an application.

30. It is difficult to quantify how much the complexity of applications has increased since
1990 due to a lack of data. However, this was confirmed in a 2008 baseline review of
the Commission® which identified the increasing size and complexity of clearance and
authorisation applications as a challenge to the Commission given the pressure these
applications may place on funding. The baseline review attributed this to increasing
concentration in some markets and an increasing tendency for applicants to contest
decisions where a clearance or authorisation is declined.

31. The Commission’s 2014 Statement of Intent also stated the complexity of competition
issues raised in clearance and authorisation applications has increased in recent
times, with many more involving global markets, and that this complexity is likely to
continue to increase.

®  Ministry of Economic Development: Commerce Commission Baseline Review.

PricewaterhouseCoopers, 11 November 2008. http://www.med.govt.nz/business/competition-
policy/pdf-docs-library/baseline-review-report. pdf
















Options and impact analysis

ISSUE 1: The existing fees need to be adjusted

49. Any number of options for setting the application fees could be selected to reflect the
wide spectrum of costs incurred by the Commission in processing clearances and
authorisations. Seven options have been selected for analysis in this paper:

Fees (excl. GST)

Option  Option  Option  Option  Option  Option Option
Purpose of fee 1 2 3 4 5 6 i
For clearance for $2,000 $3,280 $5,000 $31,000
mergers (section 66)

For authorisation for $20,000 $32,800 $25,000 $32,000 $30,000 $36,000 $178,000
mergers(section 67)

For authorisation for $10,000 $16,400 $25,000 $32,000 $30,000 $36,000 $71,000
restrictive trade practices

(section 58)

$5,000 $7,000 $8,600

50. These options are directly informed by the public consultation process. Options 1, 5, 6
and 7 were released for public consultation in the discussion document on the fees
review that was released in May 2014. Options 2 and 3 are based on specific feedback
from submitters on the discussion document. Option 4 is a hybrid of Options 2 and 3.

Option 1: Retain the status quo

51. This option proposes no change to the existing application fees for clearance and
authorisation applications.

Option 2: Increase the existing fees for inflation

52. This option simply updates the existing application fees for merger clearances and
authorisation for inflation. It adds a 2.2% compound average annual rate of inflation to
reflect the impact of inflation since 1990. Several submitters proposed this as their
preferred option for updating the fees.

Option 3: Increase fees in line with Simpson Grierson’s proposed capped fee levels

53. In its submission on the discussion document, Simpson Grierson considered that, if
fees are to increase, that the fee increases be capped at $5,000 for a clearance and
$25,000 for an authorisation. Simpson Grierson argues that these fee levels would
allow the Commission to recover a greater percentage of its costs while not
discouraging applications.

Option 4: Increase fees with inflation and realign fees for similar applications

54. This option is a mix of options 2 and 3. It updates the existing application fees for the
impact of inflation since 1990, but rounds down to $32,000 to allow for simpler GST
calculation. In addition it realigns the fees so that the same fees are set for similar
types of transactions.
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ISSUE 1: Analysis of Options

Option 1

Does the regime reflect
the split of costs and
benefits between the
applicant, the
Commission the
wider public?

and

No. The status quo no

Does the regime
encourage
applications or
discourage
evasion?

Yes. At the current

Does the regime
discourage
frivolous
applications or
prevent ineffective
use of public
funding?
Unclear.

Given

Is the regime able to be
and
effectively

implemented
administered
and efficiently?

Yes. The existing fees

Retain the longer reflects the split of level, application that the level of are flat fees (so preclude
status quo benefits between the fees are unlikelyto the fee is a small debate on the amount to
applicant and deter applications proportion of the be charged) and are well-
Commission given that or encourage overall cost of the known to  potential
the complexity of evasion as the fee application, some applicants given that they
clearance and is often a small enties may be have remained
authorisation applications proportion of the encouraged to unchanged since 1990.
has increased since overall cost of an use the regime
1990. It is likely that application. even where the
applicants are  now competition
paying a smaller impacts of the
proportion of the overall application are
cost of applications. minimal. This
conduct would
result in an
inefficient use of
public funding.
Option 2: No. This option only Yes. The proposed Unclear. The Yes. The proposed flat

benefits to applicants and
increasing complexity of
many applications. The
authorisation fees are still
only adjusted in real
terms.

the overall cost of
most applications.

minimal
competition
impacts.

Increase the reflects the change of the increase is still compound interest fees would be unlikely to
existing fees fee in real terms due to conservative adjustment means impose any additional
for inflation inflation since 1990. enough to not that the merger administrative
deter entities from clearance fee may complexity.
applying. The fee be too low which
level will still be a may  encourage
small proportion of some entities to
the overall cost of use the regime
most applications. even where the
competition
impacts of the
application are
minimal.
Option 3: No. Although the Yes. The proposed Yes. Increasing Yes. The proposed flat
Increase increase to clearance increase in feesis fees to this level fees would be unlikely to
fees in line fees would see the conservative would decrease impose any additional
with Commission recover a enough to not the likelihood that administrative
Simpson more appropriate  deter entities from entities will use complexity.
Grierson's proportion of the cost, the applying. The fee the regimes to
proposed adjustment to the level will still be a gain advice on
capped fee authorisation fees are small proportion of applications with
levels likely to be insufficient as the overall cost of minimal
they are below the mostapplications. competition
inflation-adjusted level. impacts.
Option 4. Unclear. The adjustment Yes. The proposed Yes. Increasing Yes. The proposed flat
Increase for inflation and increase is still fees to this level fees would be unlikely to
existing fees realignment ensures that conservative would decrease impose any additional
for inflation fees reflect changes in enough to not the likelihood that administrative
and realign costs of applications deter entities from entities will use complexity.
for  similar since 1990. The applying. The fee the regimes fto
applications  increased clearance fee level will still be a gain advice on
better reflects the small proportion of applications with
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Option 5: Unclear. Although the fee Yes. The proposed Yes. Increasing Yes. The  proposed
Increase the level proposed under this increase in fees is fees to this level increase in the flat fees
fees option better reflects the conservative would decrease will not impose any
according to appropriate proportion of enough to not the likelihood that additional administrative
2005 costs to be shouldered by deter entities from entities will use complexity. Also, aligning
Cabinet the applicant, the applying. The fee the regimes to the fees for merger and
decision proposed levels may now level will still be a gain advice on restrictive trade practice
be outdated given that small proportion of applications with authorisations may
these levels were the overall cost of minimal improve  administrative
proposed nine years ago. most applications.  competition simplicity.
impacts.
In addition, the proposed
authorisation fees are
likely to be insufficient as
they are slightly below
the inflation-adjusted
level.
Option  6: Yes. The increase in the Yes. The proposed Yes. Increasing Yes. The proposed flat
Increase fee better reflects the increase is still fees to this level fees would be unlikely to
fees benefits to applicants and conservative would decrease impose any additional
according to the increasing complexity enough to not the likelihood that administrative
2005 of many applications. deter entities from entities will use complexity.
Cabinet The  adjustment for applying. The fee the regimes to
decisions inflation also ensures that level will still be a gain advice on
plus inflation the fee reflects the real small proportion of applications with
(MBIE change in the fee since the overall cost of minimal
Preferred the 2005 review. most applications.  competition
Option) impacts.
Option 7: No. Under this option the No. The significant Yes, however the No. The  significant
Increase cost to the applicant far increase in fees is significant increase in fees would
fees based outweighs the benefit likely to deter increase in feesis likely deter many entities
on the received and does not many applications. also likely to from  applying. The
median reflect the benefits to the This would not discourage Commission would have
costs to Commission and public of support the applications with to invest more in policing
Commission encouraging entities to intention of the Act merit. potential anti-competitive
use the voluntary regime. to provide conduct. This is more
accessible expensive and
voluntary administratively complex
clearance and than considering
authorisation clearance and
regimes. authorisation application.

58.

It is likely that existing fees, considered under Option 1 are too low given the

increasing complexity of clearance and authorisation applications. It is likely that at
these levels, applicants are not meeting an appropriate proportion of the cost of an
application.

59.

Conversely, Option 7 sets the application fees at a level that is far too high. Under this

option, the cost of the fee would far outweigh the benefit the applicant receives from
using the regime. It is also likely that these fee levels would deter entities from
applying. The high risk of evasion means that the Commission would have to invest in
policing potentially anti-competitive transactions. This is more expensive than
processing clearance and authorisation applications.

60.

Updating the existing fees for inflation, under Option 2, only reflects the changes to the

fees in real terms and does not account for the increasing complexity of applications or
reflect the fact that applicants should bear an appropriate proportion of the cost of an
application.
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61.

62.

63.

64.

65.

66.

67.

Option 3 increases the clearance fee above the level of inflation to $5,000. This
increase better reflects the increasing complexity of applications and appropriate split
of costs and benefits than Option 2. However, setting the fees for authorisations at
$25,000 may be an insufficient increase compared to Option 2 as these fee levels are
below the inflation-adjusted levels and would be unlikely to reflect the increasing
complexity of applications or the appropriate split of costs and benefits between the
applicant and Commission.

Given that Option 2 sets the clearance fee too low, and Option 3 sets the authorisation
fee too low, it may be appropriate to select a mix of fees from these options. Option 4
is a feasible option.

The increases proposed under Option 5 were considered appropriate increases to the
application fees in 2005. However, the proposed fee levels under this option are now
nine years old and should be updated to reflect the real change in these fee levels
since 2005.

Option 6 reflects the real change in the fee levels agreed to by Cabinet in 2005. On
balance, MBIE prefers Option 6 over Option 4, but the difference is minor. The
fee levels under option 6 better reflect the increasing complexity of clearance and
authorisation applications, and ensure that applicants meet an appropriate proportion
of the cost of an application given the benefit they receive from accessing the regime.

Fees for merger and restrictive trade practices authorisations are aligned to reflect the
fact that the Commission undertakes similar processes, and incurs similar costs, in
processing merger and restrictive trade practices authorisations. Submissions broadly
agreed that the fees for merger and restrictive trade practice authorisations be the
same as they involve similar processes.

The preferred fee levels conservatively increase the proportion of the cost met by the
applicant:

Proportion of average

Average cost of Proportion of average cost recovered by
Purpose of fee processing applications cost recovered by proposed fees (Option
(2005-2014) existing fee 6)
Clearance of mergers $131,730.96 1.52% 6.53%
(section 66)
Authorisation of $452,101.50 4.42% 7.96%
mergers (section 67)
Authorisation of $267,631.03 3.74% 13.45%
restrictive trade

practices (section 58)

Even with the preferred increases, the fee levels are still conservative enough to
minimise evasion. The Government will continue to shoulder the majority of the cost
for most clearances and authorisations. However, the increased application fees will
reduce pressure on the Commission’s appropriations from having to meet the costs of
increasingly complex applications.
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74.

75.

76.

1L

These options are analysed in the table below:

Option 1
Exempt
‘SMEs’ from

requirement to
pay
application fee

Does
reflect
costs

the regime
the split of
and benefits
between the
applicant, the
Commission and the
wider public?

No. The size of the
entity often bears little
relationship to the
costs or complexity

involved in
processing a
clearance or
authorisation

application. Therefore
SMEs should bear
the same proportion
of costs as a larger
entity.

Does the
encourage
applications or
discourage evasion?

regime

Yes. Some SMEs
may be more likely
to apply if they did
not have to pay the
fee. However, for
most SMEs the fee
will not weigh heavily
in deciding whether
to apply given that
the other costs
associated with
applying may be
substantial.

Does the regime
discourage
frivolous
applications or
prevent ineffective
use of public
funding?

No. An exemption
from the
requirement to
pay a fee may
encourage some
SMEs to access
the regimes to
gain legal advice
on  applications

with minimal
impacts on
competition.

Is the regime able to be
and
effectively

implemented
administered
and efficiently?

Unclear. An exemption
may add some
administrative burden. A
definition for ‘SMEs’ will
have to be developed
and the Commission will
have to consider each
applicant against this to
determine if the
exemption might apply.
Although the
administrative costs may
be minimal, it adds
another consideration to
the process.

Option 2: Do
not  exempt
‘'SMEs’ from
the
requirement to
pay
application fee
(Preferred
option)

Yes. The size of the
entity often bears little
relationship to the
cost and complexity
of an application. An
application from an
SME may cost a
similar amount to an
application from a
larger firm so SMEs
should also bear an

Yes. Although some
entities may be more
likely to apply if they
did not have to pay
the fee, it is unlikely
that many SMEs
would be deterred
from applying due to
the requirement to
pay the fee as the
fee is often a minor

appropriate proportion of the
proportion of the cost. overall cost of an
application.

Yes. Requiring the
payment of a fee
reduces the
likelihood that
some SMEs may
access the
regimes to gain
legal advice on
applications  with
minimal  impacts
on competition.

Yes. Avoids the extra
administrative cost of
deciding when an
exemption might apply to
an applicant. This would
require the Commission
to assess the entity
against certain factors
relating to a prescribed
definition of SME.

Officials recommend that SMEs not be exempt from the requirement to pay a fee. It is
possible that some SMEs may be more likely to apply for a clearance or authorisation
if they were not required to pay the application fee. However, most SMEs seeking a
clearance or authorisation will incur substantial costs from seeking legal and economic
advice that will outweigh the cost of the application fee (even with the increased fee
levels proposed above). The application fee will not impact their decision of whether or
not to apply so an exemption from the requirement to pay the fee would have little
impact on encouraging meritorious applications from SMEs.

Another reason for not exempting SMEs from the requirement to pay the application
fees is that some SMEs may make frivolous applications to access ‘free’ legal advice
on a proposed merger or transaction. Such frivolous applications are an ineffective use
of public funding.

A third reason for not exempting SMEs is that applications from SMEs often result in
costs similar to those incurred in processing an application from a larger firm, so they
should bear an appropriate proportion of the costs. The Commission has indicated that
the size of the entity often bears little relationship to the potential impact on
competition within a market or the complexity of issues raised by the application. The
costs involved in processing a clearance or authorisation application from an SME may
be comparable to the costs involved in processing an application from a larger firm.
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78.

Recommendation: Do not exempt SMEs from the requirement to pay the application

fee.

Refund mechanism for over-recovery:

78.

80.

81.

82.

The OAG’s Good Practice Guide: Charging fees for public sector goods and services

states that fees should not exceed the cost of providing a service.

In some cases, the application fee for a clearance or authorisation could be greater
than the cost of processing the application itself. The potential for over-recovery is
greater if fees increase. To prevent this, regulations may be made under section
108(cc) of the Act to require the Commission to refund all or part of the application fee
where the amount of the fee is greater than the cost of processing an application.

This section of the paper considers whether a refund mechanism may be necessary
given the proposed increase in application fees. The options analysed are as follows:

a.  Option 1: Develop regulations to require the Commission to refund all or part of
the application fee where the cost of the application is less than the application
fee paid (Preferred Option); or

b. Option 2: Do not develop regulations to require the Commission to refund all or
part of the application fee where the cost of the application is less than the
application fee paid.

These options are analysed in the table below:

Does the regime reflect
the split of costs and
benefits between the
applicant, the
Commission and the
wider public?

Does the regime

encourage applications
or discourage evasion?

Does the regime
discourage

frivolous

applications or

prevent
ineffective
of
funding?

use
public

Is the regime able to be
implemented and
administered effectively
and efficiently?

Option  1: Yes. The refund Yes. Although the Yes. The Commission

Develop mechanism would allow chances of the has indicated that it

regulations for applicants to be application fee being could implement the

to set a refunded where the fee greater than the cost of fees refund mechanism

refund they have paid an application are low, without making

mechanism  outweighs the cost of some applicants may substantial

(Preferred their application. This be further encouraged administrative changes

Option) ensures they are not to apply for clearance to its current systems
funding a or authorisation by the and processes.
disproportionate level of prospect of a refund It is also likely that fees
the cost of an (especially if the refunds would be rare
application given the application is given that the fee is a
benefit they receive. straightforward or more small proportion of the

likely to result in a low overall cost of most
cost). applications.

Do not No. Without a refund Yes. Even without a N/A, Yes. The Commission

develop mechanism some refund most applicants would not be required to

regulations applicants may pay would not be process any refunds.

to set a more than the cost of discouraged from

refund their application. In this applying. The chances

mechanism  case the applicant will of the fee being greater

be paying much more
than the appropriate
amount given the
benefit they receive.

than the cost of the
application are low.
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ISSUE 2: Analysis of Options

93.

94.

95.

Does the regime reflect the
split of costs and benefits
between the applicant, the

Commission and the wider
public?

Does the regime
encourage
applications or
discourage
evasion?

Does the regime
discourage
frivolous
applications or
prevent
ineffective use of
public funding?

Is the regime able to
be implemented and
administered
effectively
efficiently?

and

Option 1: No. Applications would be Yes. Applicants No. If no fee was Unclear. The
No fee set processed free of charge by would be payable on Commission  would
(status the Commission. encouraged to apply application  then not have to collect an
quo) if no fee was the Commission application fee, but
Applicants would not meet collected on could receive the large amount of
any of the cost invalved with application. many frivolous frivolous applications
processing an application. applications from may soak up the
entities seeking Commission’s
free legal advice.  resources.
Option 2: Yes. This option reflects the Yes. Assuming that Yes. Assuming Yes. Setting the new
Set fee at fact that the new clearance the fees are set at a that the fee levels clearance fee at the
the same regime is likely to result in level that is are increased same level as the
level as similar costs to the conservative above the status merger clearance fee
the merger Commission as a merger enough to not deter quo. is  slightly  more
clearance  clearance. entities from straightforward
fee applying for a administratively than
(Preferred clearance or Option 3.
option) authorisation.
Option 3: No. Setting a lower fee for Yes Assuming that Unclear. The Yes. However this
Set the fee the new regime ignores the the fees are setata chance of the option would have a
at a lower fact that the collaborative level that is Commission small impact in that
level than activities clearance regime is conservative receiving frivolous the application fees
the likely to result in similar costs  enough to not deter applications ~ will for collaborative
application to the Commission as a entities from increase if fees are activities clearance is
fee for the merger clearance. applying for a set at lower levels. different to the fee for
merger clearance or However the result a merger clearance.
clearance authorisation. A of this will depend
lower fee will be on the level at
even more likely to which the fee is
encourage set.
applications.

Officials recommend setting the application fee for the new collaborative activities
clearance regime at the same level as the fee for merger clearance applications.
Based on officials’ preferred option for setting the merger clearance fee the fee would
be set at $8,600 for each clearance regime.

Aligning these fees reflects the fact that both regimes are likely to result in similar costs
to the Commission, despite the new regime being based on a ‘two stage’ process. At
the preferred fee levels, it is likely that the fee will represent a small amount of the cost
of an application. If the fees are set at the preferred level (or at a level that is not
prohibitively high), it is unlikely that applicants would be deterred from applying for a
clearance, so it would be unnecessary to prescribe a lower fee to improve accessibility
to the regime.

Recommendation: Set the fee for the collaborative activity clearance at the same level
as the fee for merger clearance
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