Appendix 1

IN-CONFIDENCE, WITHOUT PREJUDICE

Information provision
Equitable access to information is essential to assist parties in addressing pay equity. This could include toolkits and guidance on job sizing, information on pay rates by occupation. It
could be general or occupation specific. Possible avenues for providing this information might include sharing information on pay equity claims and settlements, government
provision, social partner initiatives and/or market provision. Access to information relating to transparency of remuneration processes and equal employment opportunities may also
be useful.
Initiating a claim
Any employee or group of employees may raise a claim at any time.

Notification of same or similar employees
The employer must consider whether the claim can be applied to any other employees of that employer doing the same/similar work.
The employer must then notify those same/similar employees of the claim within a reasonable period and before responding to the claim.
Merit as a pay equity claim
Principle 2 will be used by the employer to determine the merit of a claim as a pay equity claim. The principles state:
 Those who can raise a claim
 What information should be included in a claim
Responding to a claim
An employer must respond within a reasonable period to a pay equity claim they receive.
This is a new legislative obligation on an employer (based on current part 6AA of the Employment Relations Act 2000), which ties in with the
right for an employee(s) to request pay equity.

Claim has merit as a
pay equity claim

Claim is rejected
Employer decides that the claim does not meet the criteria defined in the
principles. The employee(s) can accept this and resubmit a revised claim or end
the claim.
Dispute resolution
The employee(s) does not agree with the employer’s decision to reject the claim.
The usual dispute resolution process, as set out in the Employment Relations Act,
can be used to resolve this impasse.
The dispute resolution institutions will use Principle 2 to scrutinise the decision
made by the employer.
The employer’s decision to reject the claim is either agreed to/upheld and the
claim ends, or it is accepted that the employer made an error and the claim
continues.

Good faith bargaining
Claimant accepts (or Authority / court determines) that the claim has no
merit as pay equity claim. Claimant may continue a non-pay equity claim
as part of normal good faith bargaining

Employment Authority / Court determine points of
dispute
Authority or court have jurisdiction to consider whether claim
relates to pay equity and whether it has merit. Authority or court
may rule on disputed points, issue additional guiding principles,
and direct parties to bargaining.
Claim has merit as a
pay equity claim

Claim has merit as a
pay equity claim

Bargaining to resolve pay equity
Bargaining between parties will be guided by the current ER Act conditions for bargaining. For example, for collectives, parties should make their best endeavours to agree to a
process for conducting bargaining in an effective and efficient manner etc.
Principles 3-15 will help guide parties through bargaining for pay equity.
If the response is that the claim has merit, the normal rules of collective and individual bargaining, including variations, apply to the resolution of the claim except:
 Settlement of a collective agreement does not settle or extinguish an unresolved claim.
 Failure to settle a pay equity claim is not a justification for not concluding collective bargaining.

Agreement
If parties can agree, bargaining will result in a pay equity
outcome and the claim is settled. (There is no specific
restriction on raising a pay equity claim again, however
principle 2(c)(iii) suggests that subsequent claims would
need to make a case for why pay equity has not been
addressed in the previous settlement, or otherwise not
kept current).

Mediation
Usual first step in dispute resolution process.
Strikes or lockouts (CAs only)
When bargaining for collective agreements, the usual
ability for strikes or lockouts remain.

Facilitation (CAs, variations to CAs, and individuals)
Facilitated bargaining under the ER Act is where parties can ask the Employment Relations Authority to help resolve differences when bargaining runs into
serious difficulties.
Facilitation will be made more accessible by making the following amendments to the ER Act provisions:
 Applying a lower threshold for accessing facilitation for pay equity matters. (The lower threshold could be that sufficient efforts at bargaining have
failed to resolve the claim and Authority expertise would assist in resolving the claim.)
 Allowing access to facilitation for individuals (or establishing an alternative mechanism to support an individual through a bargaining impasse).
Authority determination
Parties can apply to the Authority for a determination on pay equity explicitly.

Appeals
The Authority decision may be appealed de
novo to the Court.

Authority may make a determination on disputed points and direct parties back to bargaining. If it is satisfied:
 all other reasonable alternatives for reaching agreement have been exhausted within a reasonable period
Authority may also fix provisions in an employment agreement – both collective and individual – if it is satisfied
that:
 all other reasonable alternatives for reaching agreement have been exhausted within a reasonable period
 fixing the provisions of the collective agreement is the only effective remedy.

Final determination
Authority or Court make final
determination on case, and appeals are
exhausted or not taken.

Appendix 2
PRINCIPLES FOR THE IMPLEMENTATION OF EQUAL PAY
RAISING A CLAIM
1.

Any employee or group of employees can make a claim.

2.

In determining the merit of the claim as an equal pay claim, the following factors
must be considered:
A.

The work must be shown to be predominantly performed by women and may
also include areas where remuneration for this work may have been affected
by:

B.

i.

any occupational segregation;

ii.

any occupational segmentation;

The work may have been historically undervalued because of:
i.

any relevant origins and history of the work and the wage setting for it;

ii.

any social, cultural or historical factors which may have led to
undervaluing or devaluing of the work and the remuneration paid for it;

iii.

there is or has been some characterisation or labelling of the work as
“women’s work”;

iv.

any social, cultural or historical phenomena whereby women are
considered to have “natural” or “inherent” qualities not required to be
accounted for in wages paid;

C.

Whether

gender-based

systemic

undervaluation

has

affected

the

remuneration for the work due to:
i.

Features of the market, industry or sector or occupation which may
have resulted in continued undervaluation of the work, including but not
limited to:
2.i.1.

a dominant source of funding across the market, industry or
sector;
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2.i.2.
ii.

the lack of effective bargaining;

The failure by the parties to properly assess or consider the
remuneration that should be paid to properly account for the nature of
the work, the levels or responsibility associated with the work, the
conditions under which the work is performed, and the degree of effort
required to perform the work.

iii.

Any other relevant work features.

ASSESSING THE CLAIM
3.

A thorough assessment of the skills, responsibilities, conditions of work and
degrees of effort of the work done by the women must be undertaken.

4.

The assessment must be objective and free of assumptions based on gender.

5.

Current views, conclusions or assessments of work value are not to be assumed
to be free of assumptions based on gender.

6.

Any assessment must fully recognise the importance of skills, responsibilities,
effort and conditions that are commonly over-looked or undervalued in female
dominated work such as social and communication skills, responsibility for the
wellbeing of others, emotional effort, cultural knowledge and sensitivity.

7.

To establish equal pay, there should be an examination of
i.

the work being performed and the remuneration paid to those performing the
work; and

ii.
8.

the work performed by, and remuneration paid to, appropriate comparators.

An examination of the work being performed and that of appropriate comparators
requires the identification and examination of:
i.

the skills required;

ii.

the responsibilities imposed by the work;

iii.

the conditions of work;

iv.

the degree of effort required in performing the work;
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9.

v.

the experience of employees;

vi.

any other relevant work features.

An examination of the work and remuneration of appropriate comparators may
include:
i.

male comparators performing work which is the same as or similar to the
work at issue in circumstances in which the male comparators’ work is not
predominantly performed by females; and/or

ii.

male comparators who perform different work all of which, or aspects of
which, involve skills and/or responsibilities and/or conditions and/or degrees
of effort which are the same or substantially similar to the work being
examined; and

iii.

any other useful and relevant comparators.

10. The work may have been historically undervalued because of:
i.

any relevant origins and history of the work and the wage setting for it;

ii.

any social, cultural or historical factors which may have led to undervaluing
or devaluing of the work and the remuneration paid for it;

iii.

there is or has been some characterisation or labelling of the work as
“women’s work”;

iv.

any social, cultural or historical phenomena whereby women are considered
to have “natural” or “inherent” qualities not required to be accounted for in
wages paid.

11. A male whose remuneration is itself distorted by systemic undervaluation of
“women’s work” is not an appropriate comparator.
SETTLING A CLAIM
12. Equal pay is remuneration (including but not limited to time wages, overtime
payments and allowances) which has no element of gender-based differentiation.
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13. Equal pay must be free from any systemic undervaluation, that is, undervaluation
derived from the effects of current, historical or structural gender-based
differentiation.
14. In establishing equal pay, other conditions of employment cannot be reduced.
15. The process of establishing equal pay should be orderly, efficient, kept within
reasonable bounds and not needlessly prolonged.
16. Any equal pay established must be reviewed and kept current.
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