









































(f) Information, or types of information, that the LFC and the Commission agree is

not Access Seeker Confidential Information; and

(8) Information, or types of information, that an Access Seeker agrees is not Access

Seeker Confidential Information.
13.3. Clause 13.1 does not apply to the supply of Services:
(a) Pursuant to a Standard Terms Determination;

(b) Under a commercial arrangement with an Access Seeker for the supply of
Services that contains appropriate protections for confidential information

belonging to Access Seekers which are consistent with standard industry practice,

unless:

(i)  the Access Seeker applies to the Commission in writing for the application

of clause 13.1 and

(i)  the Commission agrees that it is appropriate that clause 13.1 apply instead

of the commercial arrangement

in which case the provisions of clause 13.1 will apply in substitution for the

confidential information protections in the commercial agreement and those

terms are of no effect.

14. Breach of these Undertakings

14.1. These Undertakings will be enforced in accordance with sections 156AQ to 156AS of the

Act.

15. Force Majeure

15.1. A "force majeure event" is any:

(a) act of God, fire, earthquake, storm, tornado or flood;

(b) strike, lockout, work stoppage or other labour hindrance;

(c) explosion, collision or nuclear accident;

(d) sabotage, riot, civil disturbance, insurrection, epidemic, national emergency

(whether in fact or law) or act of war (whether declared or not) or terrorism;

(e) the failure of any equipment, materials, services or supplies provided to the LFC

by any other person;
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(f) unavoidable accident; or

(g) other event beyond the reasonable control of the LFC; but

does not include:

(h) loss of supply of any essential services where such loss of supply is caused by the

LFC’s action or negligence;

(i) any event which the LFC could have prevented or overcome by the exercise of

reasonable diligence and at reasonable cost; or
{0 any lack of funds for any reason.

15.2. If the LFC fails, or believes it might fail, to meet an obligation under these Undertakings

because of a force majeure event, it will:

(a) give notice to the Commission of the event and the likely effect of the event as

soon as is reasonably practicable after it becomes aware of the event;

(b) in the case of an anticipated failure, continue to meet the obligation for as long as

reasonably possible; and

(c) following the failure, do all it reasonably can to meet the obligation as soon as is

practicable.

15.3. The LFC will not be in breach of these Undertakings if it fails to meet an obligation under

these Undertakings to the extent that, and for as long as, such failure is the result of a force

majeure event.

16. Miscellaneous

16.1. The LFC will not be in breach of these Undertakings if it fails to meet a requirement of

these Undertakings and the failure to comply is trivial or de minimis.

16.2. Subject to clause 3.2, nothing in these Undertakings limits any obligation of the LFC, the
Board, the CEQ, an Employee, an LFC agent or an LFC contractor to comply with any law

that is binding on, or applies to, that person or the LFC, or prevents such compliance.
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Executed as a deed.

SIGNED for and on behalf of
WHANGAREI LOCAL FIBRE
COMPANY LIMITED by two directors
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SCHEDULE 1

APPLICATION OF NON-DISCRIMINATION TO THE DIRECT FIBRE ACCESS SERVICE

Clause 5.1(c) of these Undertakings requires, among other things, that the LEC not Discriminate in

relation to the provision of the Direct Fibre Access Service to Access Seekers and the use by the LFC

of the same service as an input to a point-to-point layer 2 fibre service. Clause 5.3 provides that

compliance with the requirement in clause 5.1(c) may be evidenced by the matters set out in this

Schedule.

Price

1.1 Where the LFC uses the Direct Fibre Access Service as an input to a point-to-point layer 2
fibre service, the LFC will satisfy its non-discrimination obligation in clause 5.1(c) in relation
to price if the LFC provides the Direct Fibre Access Service and point-to-point layer 2 fibre
service at prices equal to:

(a) the price caps in the UFB Contract (including the agreed schedule of changes
to those price caps); or

{b) the prices set out in a Standard Terms Determination in place for either the Direct
Fibre Access Service or point-to-point layer 2 fibre service.
1.2 If the LFC does not price either the Direct Fibre Access Service or point-to-point layer 2
fibre service (or both) in accordance with clause 1.1 above, for the purposes of assessing
whether the Direct Fibre Access Service pricing meets the non-discrimination requirement:
(a) it will be assumed that the point-to-point layer 2 fibre service price is built up
from the Direct Fibre Access price;

(b) the LFC will keep a record of the costs incurred over and above the price of the
Direct Fibre Access Service when providing the point-to-point layer 2 fibre
service, including the costs of individual components.

1.3 For the avoidance of doubt the records required to be kept by the LFC under clause 1.2(b)
of this Schedule 1 do not constitute a “written arrangement” for the purposes of clause
3.4(a).

Non price

1.4 It will be assumed that the point-to-point layer 2 fibre service is built up from the network

elements of the Direct Fibre Access Service provided to Access Seekers.
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